


actually, the principal must be !mt;ally cu!pable xn orderfor the accomplice to he
charged. Specifically, in this case, there is no, evi_dence that the principal was on notice
that he was committing rape, and thus there is.no underlying crime. Second, the
Defendant is not an accomplice because he did not act with the reguisite intent to
command, encourage or intentionally aid the principal in committing the alleged offense.
Finally, the State has not shown that the Defendant had any knowledge or notice that
the principal was engaging in non-consensual sexual intercourse with the alleged victim,
if such is the case. S -
1. AN ACCOMPLICE AND PRiNCIPAL ARE NOT INTERCHANGEABLE IN A
RAPE CHARGE AND BEFORE ESTABLISHING THAT THE DEFENDANT IS
AN ACCOMPLICE, THE STATE MUST SHOW THAT THE PRINCIPAL WAS
PUT ON NOTICE THAT THE ALLEGED VICTIM DID NOT CONSENT, AND IT
THE STATE HAS NOT DONE SO

A. The Accom pilce And The Principa! Are Not fnterchangeable
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Utah law makes a dlstmctlon between the perpetrator of an offense and an
B e :
accomplice, and the State does not recogmze that d;stmctton instead alleging that the

Defendant acted as. the perpatrator Under Utah's acc;omphce habtilty statute, a

an"““srrﬁg .
defendant is lfabie asan accompiacel ;t he achéfg'wm%he‘mental state required for the
TS ET SHO L THA

commission of an offense sohcuts ﬁaquasts}“@ofmmandég encourages of intentionally
aids another person to engage in conduct wh:ch cc)nstitutes an oﬁ‘anse Utah Code
f"j::;3“‘iﬁt ‘*Hj&% jf»,:f

Ann. § 76—2-202 (2005) in State V. vHo{gafe, 19—P33d 346 (Utah 2000) the Utah
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Supreme Court made the d}stmctlon betweeri an actér and an accomphce in the

commission of a crime. In Holgate the xssue was whether the defendant was an
Atk 2’}.‘? Lt

accomplice when he knocked on a friend’s doa;‘“ahd then stepped back to allow the
SNt s.,ﬁﬁ“ Flairr

principal to enter and kill the vnctlm The Courlf riade the d:stznctzon between the
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principal and the defendant, noting that althduéﬁihﬁﬁlﬁincipal committed the offense,
‘the State had to prove beyond a reas_qnaljkéﬁéqiﬁﬁthétHcg)lgate.;intentionaﬂy aided . . .
[the principal] in entering the. . . apaﬁmen’t"ahé intended that. . . [the principal] commit 2
felony or assault inside the apartment.” 1d. "Thus, the commission of the crime must
occur by the hands of the actor, and, once that is proven, the elements of proving
accomplice liability may be addressed; however, the State cannot merely substitute the
accoﬁplfce's actions or scienter for that of tﬁe pﬁﬁoipat te make its case that the
underlying offense occurred. e ;' DE

Moreover, in State ex rel, V, T, the ccurt;'smedthat in.order to convict a
defendant of accomplice liability, “there'miist b’ia?éa!idence that the defendant engaged in
some active behavior, or at least speech-or othet expression, that served to assist or
ehcaurage the primary perpetratorsin comritting the crime.” 5 P.3d 1234, 1238 {ttah
Ct. App. 2000)(emphasis-added). In. V. 7;'.,--athe*Ebdﬁ:féjec’cedihe&bwe; court’s
conclusion that the defendant was liable as:an accomplice for the theft of a camcorder
because he ‘remained in the company of {the thieves} before, during, and immediately
after the theft. . . this ‘guilt by association’. thea‘r:y g@mfa basis on which accomplice
liability can be premised under Ut'ah«l‘awa?s;#éﬁ: 41238 Sintar to V.T,, the State cannot,
in this case, allege that the Defendant isarn accﬁomiaﬁce ‘to'ti'épe merely because he was
in close proximity to the alleged actorbefors; aéiﬂi‘ﬁ'ig and after the alleged rape, In other
words, before reaching-the issue of Whethe%thé@éféﬂdm ig-guilty ag¢ an accomplice,
the State must prove that the principat was. tbé ;.fmma:y perpetrator,”-

in this case, the State alleges that ﬁne.wrefim -did -ngt.consent to sexual

intercourse with the principal and bases: {tsr al egattcms onthe:actions of the Defendant,
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i.e., that he used psychological manipul_atiqp and his position as a religious leader to
gain her consent, However, this confuseg tl}g"gui_gabiiity of the principal with the '
culpability of the Defendant and is basg:q on the m!_ist&aken assumption that the
underlying offense can be proven with the same evidence that the State has intraduced
to prove accomplice liability. For the following reasons, the State has not proven that
the underlying offense was commitied and t.tgefgfqre,}h_eu,_ ngendant _cannot be held
fiable as an acscomplice.

G AE B 1o
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B, The State Has Not Proven.That The:Principal Committed The ,
Underlying Crime Because It !nterchanges The Defendant's Actions
With The Principal’s And Does Not Address Whether Either the
Principal or.the Accamp_ilce had Notice That The Alleged Victim had
not Consented To Sexual Intetcourse With The Principal.

The State proffers four reasoris why the.alleged victim had sexual intercourse
with her spiritual husband without her consent: {4)she did not legally consent because
she was coerced or enticed under Utah Cede: Arini - § 76-5-406(11); (2) she expressed
her opposition to the sexual intercourse throggh}hgr.wc);dg and conduct; {3) she was

under the undue’ ;nﬂuence of a religzeu&leangr fhe Cﬁ?fendant) and {4) she erroneously

believed that the pnno:paz was her: de Ann; § 76-5-406(7). See
State's F’reifmma-ry Hearmg Memaféé. i .éﬁ@er, t_hes_e four allegations of
non-consent confuse the Defendant.with the?giﬁﬂélgék,-.‘»amiﬁ in egich, do not address the
critical issue of the underlying offén‘é.e;-t’cc-\m:ﬁhihet@wfthé principal was on notice that
the alleged victim did not consent, =" 1o S, J,a

First, the State avers that the‘.alleged.-vgﬁﬁmtﬁld: notconsent because she was

coerced or enticed under Utah Code Ann § 726* M@E{A‘U Wnder this section, if the

“victim is 14 years of age or older but yeunger‘athﬁ? fB.yeafs of age and the actor is




more than three years older than the victim.and entices or coerces the victim to submit
or participate,” the victim does not consentjto_?the;,;s_exuai‘in-tercourse, Utah Code Ann §
76-5-406(11)(2006). The State relies on Stafe v. Scigszka, 397 P.2d 1224 (Utah Ct.
App. 1995), and Stafe v. Gibson, 908 P. 2d 352 (Utah Ct. App. 1995), for the
propaosition that the alleged victim did not consent because the Defendant enticed, or
coerced her to have sexual intercourse with the priricipal. However, both cases focused

on whether the pnncnpai coerced or enﬂced the ViCtImS and the State 8 reilance on
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these cases misses a fundamenta! eiement of ’the atieged crlme that i is, whether the

principal, not an accomphce engaged m coerc:on or entlcement that negated the

alleged victim' S consen‘t

The instant case presents a sxmﬂar issue to tha’t exp ored in State v. Foust, 588
AR TR R

P.2d 170 (Utah 1978), in which the defendant was charged w1th raping his sixteen year
old stepdaughter. The Essue before the court was whether the alleged victim was an

accomplice to the mcestuous act, bu’t before the court coutd reach that question, it had

{o determine whether she consented. _Id. at-1?2-. .T;hus, .the cou_rt first noted that the
o Ll el o

issue of whether she “participated m an incestuous act raises a. . .question of fact, viz.,

whether she consented thereto and thus became an accompizce or whether ghe

e SRR eed v WL
engaged in the act agamst her wzll and thus became a v:cttm ” Id at 173. Moreover,
. ST ja;“ ;/"‘ ,x .

the court noted tha’c although rt was "Ieglsiatsveiy determmed that it is not legally
TR . . \ et

possible for anyone under the age of fourteen tq consent to sexuai mtercourse

Daoor A ‘ o "J ‘L
because the prosecutr;x was over the age 0f s:xteen [she was] therefore capable of
. : ’f:‘.i_ [ ‘Z"',‘\ ﬁ,, " Pt 2 . .

consenting.” /d.
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| The instant case presents the sarme p-ro:'bfém‘ Until it is determined that the
alleged victim, who is of the legal age of consént; did not consent and was enticed or
coerced by the principal, the issue of accomphce habslzty cannot be raised. The Utah
Supreme Court also noted that the isstie of c‘onsent is & factual one, and should be
scrutinized with great care in order to “protect. . .one who engages in intimate relations
with another under the impression that all is proceeding by mutual consent, only to be
faced later by a claim of rape.” State V. Herzog, _610 P. 2d 1281 1283 (Utah 1980).

The State misguidedly relzes on G:bson and Sc:eszka for the principle that the

oy &, e,

Defendant used hss posmon of authonty w:thm ihe commumty to psychotoglcally

e "'?“::fuf'“ 5

manipulate the alleged victim and cf"fer her the reward of God s approval in exchange
for nonconsensual sexual mtereou rse However the State misapplied these two cases

by alleging that the Defendant asszsted in the alleged rape wﬁhout ever exploring

i ‘ o e .
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- whether the prmcnpal was put on notlce of the alieged wctsm $ non-consent and without
o B U C
determining whether the pnncxpal and not the accompllce entzced or coerced the

e Ty b ,:i‘j';;—:-.-

alleged victim to have mtercourse wathout her consent

Second, the State asserts that under Utah E‘c;dje‘z Ann § ?6~5~406(1) the afieged
victim dzd not consent asa matter c;fﬂ{;v; becaz?é ;E;e";e;;:essed !ack of consent
through words or conduct Utah Code'gn; ;7}%«-5{406%)(2005) However again, the
State confuses principal }zablizty and accomﬁlf;ce h(ab;htyfgsitatmg that because the

alleged victim “expressed her Iack of conée:;tﬁiztt;rerd!éfse;f‘;gant’; she d|d not consent to
sexual intercourse as a matter of !a;r; State s!ireiimmarnyeanng Memorandum at 13,
AR

Like the issue of whether the alleged vsctim coﬁsented as &maiter of law under Utah

Cade Ann, § 76- 5-406(1 1) before tha State e%an Jeach 'the issue of whether the

sy




Defendant acted as anaccomplice, the State must-méet the preliminary hearing
probable cause standard that the alleged vic—tim .did--not consent to the principal.

In a similar case, the Utah Court of.Appeals-considered whether the defendant
was required to pay restitution to the vic;ti{zi m :a: 'ogsse,,;n__wmcﬁ she alleged he raped her,
but the trial court jury acquitted him of rape and convicted him of lesser-included
offenses. State v. Houston, 9 P.3d 188, 186 (Uitah Ct, App. 2000). The case was
based on an incident in whirch the defendant and the victim slept next to each other, and
late in the night, the defendant “believed kovwder [the ﬁctim] consented to the sexual
activity because she 'nudged’ him and.did .’nﬁt%‘fésisi-crsaysany‘xhing when he kissed
and fondled her.” ld. at 189. Thus; because the defendant successfully asserted that
he was not put on notice that the vic:timigﬁtim_f}tséai}sent,_ thaeourt declined to award
restitution, holding that “nothing in the jurys vettict establishes a lack of consent,
whether beyond a reasonable doubt cf'ﬁbyé___a iprep@ﬁdéran@e of the evidence.” . /d. at
180-91. The Instant case presents the saiie factual problem:’ there is no evidence that
the principal was put on notice, befmézbr-éuﬁaf@é%éﬁsaf?fﬁte‘fbourse,- that the alleged
victim did not consent.” Thus, becauss fﬁiS‘%@’i?’ea{t‘ﬁ cannst-be éstablished, the State
cannot allege that the Defendant-was-amafgﬁpﬁaé_”~t6ii'apmmerefy because he was
the alleged victim's spiritual advisoi—fWhoamg@%végtsténeﬁem tha afleged victim’s
concerns about her relationship with -th__e'prinei;péizﬂ;%&afeweraevenzﬂ the principal actor
was on notice of lack of consent thiough.the allgigéd victint's words of conduct, this
does not establish that the accomplice; whemﬁs,tlzfe acting with the same menial state
as the principal, was put on notice.-th'at-t’he?%an’egéﬁg??ieﬁm: expressed g lack of consent

by words or conduct, - . i cfvf T ey




Third, the State contends that the afleged victim did not consent because the
Defendant was in a position of undue influence as a religious leader under Utah Gode
Ann. § 768-5-406(1). Under this section, saxua! mtercourse Is without consent when “the
victim is younger than 18 years cf age and at f:he tlme; of the offense the actor occupied
a position of spacial trust in relation to the vict'im." Utah Code Ann. § 76-
50406(10)(2005)(emphasis added). In addi{.idtli;'t'he State relies on Scieszka for the
notion that the alleged victim “submitted to Se;v&ith her burported husband because of
the undue influence and religious éuthﬁritylaf,tﬁe defondant. . .[and] even though the
defendant did not have sex with [her];-'he'w.a“s;t.f{él*adtbﬁ who made it possible.” State's
Preliminary Hearing Memorandum-at'»:~14.-*-Jﬁiss}m“s'con'stmw the plain language of the
statute and Scieszka, which both ci?af,éri:y addrasa éitﬁati&n"s in which the principal actor
who committed the rape was a spiritual advisniﬁtc;‘ the:victim.

In Scieszka, the principal was 'a:thirty'-fﬁa}é. year old man who “held himseif out to
be a man of God.” Scieszka, 897 P.2d at 224 Hae spenttwo years befriending the
fourteen year old vietim and “at deferidant's: ms‘is.tem:e then‘ relationship became
physical,” telling her that “God had- answeredsﬁk prayers and that their sexual activity

was all right.” /d. at 1225. The lnstﬁm case’ d:fferg fmm ‘Scieszka in that the principal

el ‘E

was not the religious iéader using ht&iﬁﬁuenbe&é hawe nonconsensual intercourse with
the alleged victim; to the contrary, the pnnom&w:aé asnméte‘en year old male who was
not in a position of special influence.oF tmsﬁ«’Me)réavéf élth@u;;h {he Defendant in this
case was the alleged victim's religious: ieat%é”ra&vheﬁme aiieged ~victim voiced her
concerns about her relationship, he«rﬁ%fy mmmmrmmin the parameters of their

religion, counseling -obadience,'ioyatty.;aﬁdéfa”iihfﬁiﬁéﬁssta her partner. This advice did
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not negate the alleged victim's abitity to détéfrﬁiﬁe whétaﬁer‘or not she wanted to
e

consent to have intercourse with the pnnc&pal and as a result the Defendant's position

as a religious leader did not negate her c{msent by an Fena[ly a plam reading of Utah

KT
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Cade Ann, § 78-5«406(1 0) daf ines a ci rcumétance of no-consent when the actor, the
person engaging in the intercourse i is the reizglcus leader and occupies the position of
speﬁ:ia[ frust. The statute does not apply to én :acicomplice. The base offense of Rape
must be committed by principal actor before eiaifr!ining accomplice liability.

Moreover, the State relies on:State-vi: G@nzalez, 56.P.3d 969 (Utah Ct, App.
2002), for the proposition that a principal. and an acc@mpf {ce-are interchangeable. See
State’s Preliminary Hearing Memorandum at :;;i Hawever the State's reliance on
Gonzalez is misguided bacause in that-case,:ti’;fe\defendant was charged with murder as
a principal, and chose not to introducexcertai&é\é;ﬁence-—ofhis participation in the
offense, for fear it would open the doorto *acezbmpp!ig;e E-iability. Gonzalez, 56 P.3d at
971. The defendant argued that thetﬁal“éﬁuﬁtﬁeﬁieﬂhim due process by not requiring
that the State provide notlce on the :nﬁarmatadnief%s iitent to pursue the accomplice
liability theory at trial. /d.” in this context; the‘m‘iarf%held«tﬁat “conviction of accomplice
liability does not require pmof of differeht ‘elemézats OF pme)f of different quality.” /d. at
972, Thus, the issue in Gonzalezs ig varydiﬁ;r:;ntdhan the-issue presented in this case,

because the defendant in Gonzalez wassbahﬁg,‘en&ngeﬁ ag-aprinciple, and in the
sltemnative, as an accomplice fora marder’“tiaalt hefa*ctmly participated in. In this case,
there is no way the Defendant cc:uid be:eha&gé& a¥a 'phnm;?al for-rape when he has

never had sexual intercourse with-the aliege‘ei"m@ﬂm K Thus in a.case where the

defendant could be charged as eftherthe pﬁncﬁmm@khe accomplice, the Gonzalez
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standard applies; however, in this case, where the Defendant could only possibly be
charged as an accomplice, the underly ng offense commzssconed by the actor must be
established. - |

Finally, the State argues that’the aﬁeLged V!Ctimldid not Eégéﬁga consent to sexual
intercourse because she erroneous'ly"béiié:/e};iﬁ the ;;rin.ci;')éi.to be her spouse. The State
relies on Utah Code Ann, § ?6-5-406(;[), whiéh states ‘fﬁe viétim has not consented if
‘the actor knows that the victim submits or' parfibfpates ;bécause the victim erroneously
believes that the actor is the victim's. spousa i Utah Code Ann, § 76-6-406(7)(2005).
The State relies on section 76~6—406(7 for th@ prcposmon the alleged victim “believed
herself to be married and submitted to mterc:ourse wath the pnncipai but she did not
eonsent by law because “her purported mamage was voed under Utah statutory and
common law.” State's Preliminary Hea‘ring Memarandum at 15, However, the State
misconstrues the purpose of sectiera-i-?645&406(7;}.?‘:51%%5‘.&&1riation of the nonconsent
stalute Is meant to protect EndEvidu&z‘lSth oom.éeﬁt-‘icr:samaf intercourse with a person
who they ﬁe!ieve to be their spouse; but whe fumgléu't:tto-ba;an entirely different
individual. : R ” RN ;.a SRR

Although no Utah court has: addressed &hts kmei ef s;tuatxon. other jurisdictions
have, labeling it “rape by deceptlcm For“mst’a%ee‘* Anzona had a snmilar statute that
defined the crime of rape to include’ th@sztuaﬁ@rz “Whére a female submits under a belief
that the person committing the act is héﬁ'husbafléi a’nd 1his belief is induced by any
artifice, pretense or concealment practicad byvtha“épcused with intent to induce such
belief.” State v. Navarro, 80 P 2d227; 2284{/3\? %96’%){cmng AR.S. § 13-611 (1956)).
In Navarro, the victim fel asleep while her husband and her friends were drinking in the
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living room, and awoke from a sound §iée§ iq _ﬂjqdeféndant, who was not her husband,
attempting to have intercourse with her. /d. Sa_sed__on this attempted rape by
deception, the defendant was convicted under Arizona law. See also State v. Williams,
128 S.E. 952 (N.C. 1801)(convicting the defendant of rape under a North Carolina law
prohibiting “carnal knowledge of a married woman by fraud for impersonating her
husband”). Like the fact.pattem in Navanb-,the.Utah rape by deception statute’ is

aimed to protect mdmdua!s who consent to sexual mtercourse on the mistaken belief

that they are hawng sex w;th a spouse and whc would fescmd that consent upon the

\.-_3“ .
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discovery that the pnncrpal IS someone other than the;r spouse
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Thus, the State s apphcat;on of the statute that :t should be used in cases in

which the marriage is mistakenly or wrong!y carned out is efroneous. Instead, the

statute is meant to protect lndlwduais who are dece;ved :nto havmg sexua! intercourse
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with a person they beheve to be theur spouse lt is not meant fo estabhsh per se rape

liability any time two othenmse consentmg'mdmdua!s dsscever that the:r marriage

CE A,
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ceremony was for some reason snvahd or void. -
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Therefore, for the above reasons the.State; ,has mzstakenly confused the
Low B Wi G

principal wzth the Defendant and has net adequatgaiy proven the underlymg offense.
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Estabhshmg that the base oﬁense———rape—-was commltted by the pﬂnclpa! actoris an
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analytic condition precedent to acccmplzce habmftyi

19

CERI I
! Atthough the Defendant has not been able to review. &1@&@;3 aﬂve fistory for section 76-8-408(7), the
analogous language between the Arizona statute and &fw ddtah statute indicates that the Utah statute
serves the same purpose, to estabﬁsh non-consant rn ‘g pe by decepilon s:iuatlons
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{ll.  THE DEFENDANT WAS NOT ON-NOTICE OF THE UNDERLYING OFFENSE
AND THEREFORE DID NOT ACT WITH THE REQUISITE INTENT TO
COMMAND, ENCOURAGE OR INTENTIONALLY AID THE PRINCIPAL IN
COMMITTING THE ALLEGED OFFENSE.

In order {o hold the Defendant criminallylléfa‘ble *for an gct committed by another, .
. the degree of his responsibility is determined by his own mental state in the acts that
subject him to such responsibility; not by th‘e“'meﬁiai--—state of the actor.” State v. Crick,
675 P.2d 527, 534 (Utah,1983)(emphasis in original). In other words, “accomplice

liability adheres only when the accusenl ac:fswth the man& rea*«to oommat the principal
S
offense. Utah’s accomp!ice Iiab;hty statute Sp‘edIF E:a! y reqmres fhat the person act
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intentionally.” Stafe v. Cail:ham 55 F’ Bd 573 594 (Utah 2002). In thls case, the

Poipogoeay *‘f'»;f

Defendam did not act with the requlsrte mtent to heip the pnnc:pal commit the alleged
RIL VL TR M S T
rape because he was net on notlce that non»r.:onsensua! ;ntercourse was occurring.
P SRR RS ia &

In Calliham, the Utah Supreme Court addressed the‘ questtcn of whether the

Troimies g u;:” } ;
defendant was hable under Utah S accompiice hab: ity statute for criminal homicide. The
i SRR

court noted that “mere presence at the soene of & cnmi is nct fénough to impose
accomplice liability. One must také soﬂme;éﬁi;g: to so;;c!}i?r-éq;xéé’t command,
encotirage, or fntenttonaliy aid in ccmm:sgloix o?%he‘;é;;ﬁée' " Id. Further, the Court
agreed with the prosecuilon s staten;éﬁt‘ihat ‘gn ‘au;de:aﬁn’éfabetzor may be found guilty
of the principal crime if that persér; izn’:nggit tc;b;fcom;u&;é " Id Thus because the
defendant in Calfiham heiped the princiﬁ;;‘con;;(rg ;he ;‘tc;(;f%cide prowded him a gun
and helped him get away, the Court aﬂ‘ ji:t;;éggaswbc;nvicllgr; xﬁndér the accornplice
liability statute. Unlike the defendant in Calffham,,:ihe D@%éﬁ;iant did not intend that the
principal engage in nonconsensuai';sex::ai inggo‘;&r&éf wzth 513 iélleged victim and had
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no notice that non-conse.nsua! inte_r_c‘gu)rse 3wei§i f)‘péUgriﬁg, if such was occurring. The
alleged victim was legally of age fo é'onsent, and as no;te'd above, the State has not
provided evidence that the principail_ieiwr_;gtig?'q orcoércedher to submit against her will to
sexual intercourse. Moreaver, merely by actrragas tﬁe_cgrpmyni%y’s religious leader,
the Defendant did not affirmatively actto rg;q;ije;‘_stl,rcammand, encourage or intentionally
aid the principal in enticing or coercing the alleged victim, and therefore, the Defendant,
unltike the defendant in Ca!i;ham was not an aacomplzce m commsss;on of rape.

The State maccuratety rehes on State v, Chaney, 989 P.2d 1091 (Utah Ct. App.

1999), for the proposmon that the Defendant’s physaca! presence is not necessary for

accomplice habz!;’ty because a° perscm whose conduct makes it poss:bfe for another to

commit the crime of rape of a child' fnay be heid habie even though he was not present

st s
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during the commtssnon of the rape.” State 8 F'rehmmary Heanng Memorandum at7

i
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{(quoting Chaney, 989 P.2d at 1098) Ir| Chaney, the defendant performed a spiritual

. o-;.f- ™

marriage between hzs daughter and a forty-elght year old man Chaney, 989 P.2d at

=
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1084, The court heid cons:dermg the fac:ts of‘the case that the ‘defendant knew and
intended that his conduct wouid resuit in {tﬁé pﬁnczpat] hzvmg mtercourse with [the
>\;-'. ““L« f i )»? ‘Ei:;",l

daughter] when she was only thirteen' Id a ﬂ@?_ However the Stai:e s reliance on

Chaney is erroneous for the foliowmg pfethora»@f reasans
Tel :':*r’,‘fg E ,f'f? Wl e
i. The crime at issue in- Chaney was. fépe of a child, which has two

elements: (1) sexuabintercoursed2) with:a:child who is under the age of
fourteen. See Utah Code Ann. § 76<5-402.1(1) (1995). The court noted
that “the age element of child ragk imposes strict liability.” /d. at 1101.
Thus, in order to hold the defendaiit liable in Chaney, the State only had to
prove that the prmc;pal erigaged i iptemourse with the victim. In this
case, alleged offense is not a strictlighility crime and the State cannot

prove that the intercourse. was: m}n co%wsensual




i. The defendant in Chaney act;vely encour&ged commanded and
intentionally aided thé principal in engaging in sexual intercourse with the
thirteen year old victim, including making explicit references to sexual
intercourse, including instructing “her regarding her duties in the ‘marriage
bed™ and giving her “copies of The Kama Sufra and the Sensuous
Woman [and telling] her ‘to practice and try to learn how to enjoy the
feeling more—the feelings of sexual stimulation.” Id. at 1094-95. As the
Utah Court of Appeals noted, ‘it is the quality of one’s actions, not their
quantity, that might make one an acoomphce No amount of passive
presence will render one an accompisce State ex rel. V.T., 5 P.3d 1234,
1237(Utah Ct App. 2000)(smpﬁasm in original). In this case, the
Defendant, may have coungelad or advised the alleged victim about her
relationship, but this amounts onEy to pass;ve presence in her life. Unlike
the defendants’ instructions-and-éxplicit.commands in Chaney, the
Defendant in this case did not éxpiimiiy erimplicitly command, encourage,
or intentionally aid the pnnmpal mto eearcmg or entzcmg the alleged victim
into having sexual mtercgurse 'f-.»,» .

fi. The State relies on Chaney for the no‘tion that the Defendant is liable as
an accomplice despite:ngt bemg&resent for the commission of the alleged
rape. However, this holding in Chaney is based on the strict liability of
rape of a child, since the:'[dJefendantinstructed [his daughter] on her
sexual obligations in the relationship, telling: her that she must submit to
[the principal] and not always réfuse th engage in sexual relations with
him." Id. at 1098. Based.on:this, the.court concluded that “this conduct
made it possible for{the pnﬂctpa%l to conduct the crime of rape of a child.”
Id. Thus, the issue of “presenceat the commission of the crime actually
dealt with-whether, unidef the strict i;xabmty statute, the defendant made it
possible for sexual intercourse: whetherconsensual or not, fo oceur.
Unlike Chaney; the Defendantin this case is charged with being an
accomplice to an offense that is on;y a.crime if it i nonconsensual, so the
issue has never beerihispresetioy dufing the intercourse. The
Defendant's authority.as:a religieys:leaderand community leader do not,
by. themset\fes eilmmaté the al!e edravxctlmastconsent :

. PRELIMINARY HEARXNG smnms?ﬁ 4
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In Stafe v. Vrrgm 137 P 3d 787 (Utah 2{1@6}, the court revzsned the appropriate
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legal standard to be apphed to the prellmmam ha%al?sng m:a @rder to estabhsh probable
vty U mb"’” & 1} L" wiab st

cause, the pmsecutlon must. prcduce evadenc@ﬁsufﬁuem te supportthe reasonable
sES RN W

belief that the Defendant c:omm;tted the chargejk'crzfng Id at 791 Properly construed




and applied, the probable cause standard at a pret‘;mmary hearing does not oonst;tute a

S PP z(

rubber stamp for the prosecution, but rather prévrdés a meanmgfui Opportumty for
magistxfate to ferret out groundless and lmpsov;dent prosecutions. Under the probable
cause standard, the prosecution-h"as-fﬁ‘eﬁﬂi%én _of producing “belisvable evidence of all
of the elements of the crime charged.” Sfate V. Clark 20 P.3d 300. Ferreting out
groundless and improvident prosecuﬁons "reiie\fes the accused from the substantial

degradation and expense mc;dent toa modem crlmmal tnal when the charges against
= ""’H"l‘* "“: * ’{ 1’ 1 A
him are unwarranted or the ewdence insuffi ctent B Sfate V. Anderson 612 P.2d 778,

oo ek ey R
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784 (Utah 1980). 7

CONCLUS!ON

R
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In the instant matter for the reasons ldentrﬁed in thrs memorandum and those

.....

further discussed during the oral argument whlch wdl foﬁow the presentatton of the

State s evidence, the Defendant submlts tha;“th& State has fatied to estabhsh various
o f i e
elements of both pnncipal and accompllce habnt&y The Defendant shou!d not be bound
Cak el " J;* :...\"1. S
over on any non-consent theory where the Sta’te has failed to adduca believable

evidence of the elements of Rape. The Defenéam submzts the State has failed to
el 1 ot
present evidence that would support a reasemab}e bellef that the offense of a Rape has

f-*v ey

s T

been committed by thIS Defendant em eathef Qeun‘t 1 oa' 2
LTy »f '5511»!
DATED this;QED day of November 2006

.J o
by ﬁ?,«t : :'i PEE i

{aUGDEN & ISAACSON LLC.
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e 6 By g
WALTERF BUGDEN, JR.J
s b o, TARA L ISAACSON
Attorneys for Defendant
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| hereby certify that on the:‘Qday of November 2006 I caused to be served a
true and correct copy of the foregoing bythe: me’thod indicated below, and addressed to
the following:

Brock R. Belnap ~ HAND DELIVERY
Washington County Attorney o US MAIL

178 North 200 East ___.  OVERNIGHT MAIL
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