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DEFENDANT'S RESPONSE TO

STATE’'S MOTIONS FOR
EPRQTECTIVE MEASURES

E
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' Case No. 061500526

L Judge James L, Shumate
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In two separate motions, the Sﬁai& has sought

information regarding the new 1dant|ty and fOCﬂﬁGﬂ of

to prevent the dissemination of

jts Mﬁie&sﬁ Jane Doe WV, and her

family. (Mot. Regarding Names; Mem. Supp Mat F’m’tact ‘Méas. Vlctm) Regarding
i

testimony of the witnesses at frial, the State abk'é that the witnasses" previous names be

true and comect responses, (Mot. Rag;ard;ng N::rfmaa)
.,.f -

information be giver, (Mem Supp Mat Pmtegm Meap

PRI )

ag;ﬂ, that no other locating

ifictim, 2), all in accordance with

Ui:ah Code Ann. § 77-38- 6 The Stata also :;ﬁl'sam r«xaaons why tha E’:aurt shouid prohibit
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photography of the witness and ﬁamfiy-mémbegrs if‘aceordance with Rule 4-401(4) of the

Utah Rules of Judicial Administration; and :assié that e Videa record be directed away

from the withess durmg testimony, far the same rer ASONS. (Id at?2).
The defendant has no objections to the fvr?ang raquesis However, the State

also seeks, without any supporting argument aﬂ order requiring that the defendant

have no contact with Jane Doe IV or her immadlats f mzly directly or indirectly while this
matter s prooeedlng {Ed at 2 8) if such an orc}nar »\Iere granted by the Court, the
defendant, and presumably his aﬂomays, wou id hfa restnc:ted from cnntsctmg the

»‘ s-wo:.:
" \

accusing witnegs or her fmm:!y Thls request qhoggld ba danied on ths«a grounds that such

I3 8 "i‘*“- o
an order would lrtterfere with tha defsndant 8 nght to seak a przstriai mterview with
T I ;nff Swial TR

material withesges. ,
‘ ' '\\|F‘!\ FAL L '
Furi:her, whute the State has nct expraasly &sougght tc kee;:: the withesses’ new
S R
names and ﬂther iccating informaﬁon from the: defancgant the defendant nevertheless
PN R b

asks that such znformatm ba dlsciased 1o his: mqnsﬁl Such ;nformatmn will facilitate

PR R S p‘f | s\t b
the Defendant’s nght tc: request pratnal miemetwq and may alsc ald in the duscavaw of

SRR R 1R .\1|f Vet

a plethora of additional axculpa’mry eviciam:e Gl

i
STl i

L DEFENDANT HAS THE RIGHT TD RE UEST A PRETRIAL INTERVIEW WITH
HIS AGCUSER AND OTHER PROSEG?WG!‘Q WITNESSEs
b gl e
‘I‘ha defeﬂdant has 2he right tﬂ raquest an{ mtawlew wlih tha State s intended
Sirm s { RIS

w;tnesses pmr‘ta tha trlal See e g Uﬂn‘ad Sta}Es ‘ B!az:k ?B? F.2d 1334, 1337 (9"

' P R 51 '='<
Cir. 1985) (crtmg Umted Sfafes v. C’ook 668 Fi 25\:«*11 5, 118{) (9‘“ Cir, 1979)); Gallahan

ruL.a\s Yoedy U

f&;.vnn

v. United States, 371 F.2d 658 ﬁso'ie‘” 'Cir 196'3;') his: fight reflects the idea that

H A %L
"[wlitnesses... are nat the F'"GPWW Gf thﬁ Pmsma‘i in-or the defense and both sides
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have an equal right and sﬁotiicl ha\{é{aln éqila!‘"ﬁégé,ﬁuijwiiy to interview them.” United
States v, Long, 449 F.2d 288, 285 (8".Cir. 19?1) {(citing, Callahan, 371 F.2d at 660, |
Gregory v. United States, 369 F.2d 185, 16& (‘E a86)): tWhile witnesses are free to turn

F 1

down such requests in the absence nf a subpoena L ﬂg, ‘4‘49 F.2d at 295, the Siate

"may net interfere with defense access tc wutnesses. Biack 767 F.2d at 1337 (citing

Cook, 608 F.2d at 1180} "Exceptncns to this mls are uaﬂﬁable only under the ‘clearest
and most compelling cnrc:umsiances " de}n 6{38 F. 2 | at 1180 (quotmg Dennis v.

feq -t
g ._5 !_i, i .‘L_{,,.?o,

United States, 384 us. 855 (1 966})

;3;' S
%1

The State has nc:t assertad any suppnﬂing argur,umen’c as 'to why the defandant

f-“!u.t—"a D “'? ek

-

may not, directﬁy or mdirectim have any cantac:t wrth the State ] wrtnesses $uch |
request clearly mtez‘feres wnth the d&fendant’s nght td intewiew those witneme& and as
such, the dafendant mmres the Court tr; deﬁy the Staﬁe s request far an order prnhibiting

IR Tl P LI A

ganiact with essential wrtn%&es

S g Ee ke el e
Y - [

I THE DEFENDANT'S RIGHT TO REQUEST AN 1ﬁTaRV|Ew NEGESSITATES
DISCLOSURE OF LOGATING INFORMATION. ' -

g’;,;i ‘ '1 vt

While the Sta’tea has aske that th‘V;f tne&ses not. bea mmpeiled {o reveal their

o ik 1, "n",..“' 1,;! [

new names or other locating infarmat;cﬂ wh ile iesttfy g at tria! the State has not
K& ” IR (R

expressly scught to restm:,t the defendant from ieamimg that same snformaucn

i2 [S K
P ,,' A ‘14’ R E

Nevertheless, the defendant mshes to ciarify that suflh infmmatson must be disclosed

as a part of the discovery process in supp«:rrt ﬁf this request the defendant offers two
ke
aompeil!ng reasons. First, the disctc&ure@ swch xmﬁatrmatimn will facllitate the

iﬂ‘gft ?" ":1{% "’

defendant's right as prev%eusly dlscusaed to rae‘q_uasfi mterviews w;th the Stafze 8
. . i‘—"x.’ilth‘é‘*‘* W s
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witnesses. Second, the disclosure: wili also atiwﬁ'aﬁcf E@na’k-pretr jal investigation and
R R .
discovery, which could produce a plethcam nf emutpamry emdenca

-1

I, for example, the locating infannation |s ltssff‘pmbatwe of the witness's

-
N

credibility, or if, more probably, lt aiicows tha eiefemsc-s ’cp discraver evidence that is
probative of the wntness s credibility, then that :nfaﬂm tion is excu patory avidence, the

suppression of which would be vi olativa of the defendant’s cansﬁtutlonai right to due

O @au‘

process, See Brady v, Maryfand 373 u. s 83 3?( .S 1963) (“the suppressi .. of

e Iwﬁi u\ LRI S ?\, IR

gvidence favnrabie to an ;ac,cusad vmlates due prnmss ) Umted States v. Geams,

v,

el iq.r'

427 F.3d 1333, 1336-37 (10‘“ ar. 2005) (quoting ﬁ%ig{fa v Umfed States, 405 1.8, 150,

- . e
“Mj«.?‘i‘ H

154 (1972)) (svldance aﬁectlng credibmty is axaulpattpry and must ba disclosed).

f"'”",

Because the defendant has a nght to dié&gver axeoul atory ewdenca, and because the
locating Infarmatian may aitaw the de.fé:n‘se ?DL il;t;eist@ate and diswver such evudanca
disciosure to the defendant of the G’tht;l.'lwg,"-?'a tsa}}e‘.gqai '_red nfom'iat;sn is necessary.

In Cannc:n V. Keller, the defendant liflga cri:nEﬁj I tnal "ﬁ ed a dlscovery motlcn
requesting... the ;dentrty of [&ﬂ] infarmm;t\i? C;nnn;; IV ;{eﬁer 692 P. 2d 740, ?41 (Uitah

*-F

1884}, In response tha prosacutlon “arguad th\at th% |dent|ty ef th@ canﬁdent;al
v 1_* LR } !

shasi

informant‘ was priwlegad § Id 692 P 2d at 7415 ”T”hé trlaE court ardered the Btate to
AR 1T TR P ;f;l IR
d:sclmse the |nf0rmat;0n id 692 P, 2d at ?41 bt {:h State sa::ught and was grarztaci a
GRS PR ty IY o *’u PEIRT

writ of mandamus by ihe district ccsurt which velded he disccvery order Id., 692 P.2d

‘";‘ E
et

«i&ﬂ,ﬂ h Vi “- SN
at 741. On appeal of the wrrt the Suprveme Court of Utah fuund th:ai the trial judge, in
P tl,;.-:‘-:# wk!-" E'f“

ord erkng the (iiSGIDSH{B of the W tness s identityy had acted weﬁ within his discretion,”

HE TN T ‘“pri N el
1d., 652 P. zd at 743 and accnrdtngly the nrdef' brampng the ert of mandamus was
LA .J\n.w“' Cepuiive L
reversed, Id., 692P2d at743 Lo %i A
SR 4 ?r LR e

et U :
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In Gannon. the Etate falled to make any shawing of ;mtentia! harm fo the witness

that might result from disclosure. Jd., 569 P. 2d at ?‘1}2 In the present case, the State

has asserted that the witnesses’ privacy or saf efty cc;ul bz compromised by Jeffs'
fulkowers, (Mem. Supp. Mot. Protect. Meas. Vlcﬁm],;but has not suggested or shown
that any ham could result from disclosure to tﬁei:iai‘er!dam or his counsel, in United
States v. Tipton, the federal gavernment had piacaci ainumber of its witnesses under
the Govemment Protection Pragram, which mterfarfad with the defendants‘ émoess to
those witrigsses prior 16 the trial. United. States’ v Tfptpn, 90.F.3d 861, 888 (4" Cir.
1996). The trial court denled a matlonby the defefiseito have the prasecution reveal In
camera the addresses of the protected wttﬂeséég‘.t.rdf - 90.F-:3d at 889 (4P Cir, 19986).
The defendarit appealed, claiming & rightto %hé‘?i‘n%&rmatimlundeﬂ 18 U.8.C. § 3432,
which mandates disclosure of witngissies and t'ﬁ\airiadd resses, and the Court of Appeals
held that “[t]he fallure to pravida ’ch‘é ‘add-résﬁés@f«pjiohamted»wimeﬁeswas a techrieal
violation of § 3432." /d., 90 F.3d at 889 (errﬁphbﬁh}vqirsible'; since defendant failed to
show actual prejudice). "I-'ha-‘defendaﬁtfw?a‘é%éfwéﬁﬁa}! rfgrah%t'ad delaysd access to the
witnesses, ld.,-90 F.3d-at 839, and-the ﬂaké’y-‘-.\mésiﬁjdstiﬁaﬁis bedause “the threat of
violence [had been] ‘palpabie.“i"i‘d,;'.QGIE;SCI=a£*68%‘%bitin'§u}nitec£Statw v. Walfon, 802
F.2d 1176, 1179-80 (4" Cir. 1979}). %2 M“%i“érr‘ g o

In the present case, the defendantmsémtpa Ahreat of violefics is not "palpsble’

and is purely speculative. The samessoult ines:@hﬁd intevery criminal ¢ase.  While'no

decisive test has beenset forth to- detefmiﬂerwﬁat #n tiii,rfies a*palpable” objection to

disclosure, see Walton, 602 F.2d at’ 1!1%%9,%&‘&& Jtos v, Murray, 492 F.2d 178,

194.05 (8% Cir, 1973), the defendant. bailevaﬁ ﬁﬁamh » norisviolent natura of the charged

,sé %“3&.&
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crime is a crucial determining factor. The defendants n'Tfptan for example, were

mmatly indicted on mulhp!e ccunts czf capitai murder Unfted States v. Tipton, 90 F.3d
AR AR ¥ I o
881, §67-68 (4" Cur 1996} On the cther hand, the d endanﬁ m Waﬁ‘on was ac:cused of

" T -
N w,gqﬂqw Torey EANE N

various crimes relating to controiled substances am:i that case "Et was error for

[Walton] to be deprived of access to the witness.” Wa§ ton, 602 F.2d at 1180 (ultimately
upheld because error not prejudicial). The nczn-vialenfé n’a’cure of the defendant’s

charged crimes in the present case, coup[gd w1th ’che ’act thai he has made ne threats

.'j;.' T \-"'4.\: Ve

against the w&tneases show that fa Iure ’ta disclosa thT' tnformatmn wauld cause undue

delay In access to the witnesses and pre;udmvthta des

£l Dl i t!- b

alupment cf patentiaiiy
exculpatory matsnai AL IR R

ot .‘m-l'x g

However, shau!d the Cnuri f nd that safety"or ;:nvacy concerms would in fact,
allow a delay En access to the Witrzéssas Ey pmventln the dasclosure of the requested
B AR Ty R (A
information, the defendant asks that the ethanmsea ;:::r-' eged :nforrrzauon be given only

KXo &; !v g{ 1 . IRVI

to his attomeys with the limatatxon that his munaei may nat dissemmate the information

S wun& e
o the defendant. Unciar Ruia ‘iﬁ of the: Utathulas nf Crim!nal F'rocedure the 8iate
RN AL g o T R T

m:ay disciose the mformation aubjmt ta "ilmztatinns Qn the further dzssem:naiion of

sensitive infarmatmn tm protect victsrns anci wimaages from ha;assment abuse or
undue invasian of pﬁvacy " URCrP Ruis 1 Egé}éeé \qlm URGYP Ru e 16(f). Sucha
ruling would baiance the mterests of tr‘;a- 3;&2@; with me Irights sf tha defendant fo
mves’dgate and intewiew the wrtnessei.s . L ) " ?f‘:;‘ U . ?
oncimen|”
The defandant asks tha Gnurg; é;:*‘uyd;riefj&ta' es }'ét;]UES:t fﬁr an order prohibiting
contact with the thnesses becaus; th; ga-ﬂfenglz;\yrr“ﬁhas ih;a ﬁgh’i o saak interviews pm::r
B Tt |
. %"*ii,éii: B RN L
' L SRR R

Ffﬁ'l 'Y '.g ;
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fo the trial. And while the State has not expressiy Sougit to keep the locating

information from the defendant, the Deffandantmaintafha that such information should

be disclosed, not only to facilitate Péq'l'.'leété faé—}aréfnial Interviews, but also to aid in the

potential discovery of exculpalory evidence The witmasaes; locating information should

be disclosed 1o the defendant or, ait&matwely, to his aaunsei only with an imposed

restriction not to dissem /&ate to the de‘fendan’t

DATED this,,"] day of Novembar 2008,
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