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easier. And you might be able to ask things a little
differently. And given more depth, absolutely.

THE COURT: Would vou have more confidence in the
cutcome as to whetheér or not this person realiy haé formed or
expressed an opinion as to the defendant's innocence cor
guilt? If you had the voir dire process, as I have described
it to you, versus your telephcone survey?

THE WITNESS: If -- I'm not certain how to answer
that, because I have never been in the other, had experience
using the other process. But I would certainly say if you
are able to have a more one-cn-one converSatioh with somebody
and change, change the wording to make them uhderstand or to
ésk different guestions, tﬁere could be a somewhat different
outcome. But what we &o is, we measure within a certain
error rate the accuracy of tﬁe questicns we feei the Qub;ic
is capable of answering.

THE COURT: Ckay.

THE WITNESS: And that is sometimes a little bit
different. But it is a good read on these questions within
the error. There's'always that error rate of how the public
feels. The public isn't thinking ~-- baéed on our experience,
the minute we get something too complicated and we pretest
it, a question that takes a little more thought, we lose
people over the telephone. 1It's not that if they didn't sit

and think about it they wouldn't understand it, but that it's
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much, much more difficult to get that.

THE COURT: Just because this has been wandering in
the back of my mind ever since I first saw your surﬁey, do
you take into account some pecple that would treat a survey
1ike this in a very frivolous fashion?

THE WITNESS: Just by experience?

THE COURT; Yes.

THE WITNESS:@ Théy don't stay on the phone. They
don't -- generally, people -- people are basically nice.
Pecople are basically good. And if they stay on the phone to
answer the gquestions, they really answer them. I would say,
you know, Jjust a guess, I would say 98, 99 percent of the
people try to give you an answer that they feel is the
gorrect one for them to give.

THE COURT: 2nd is that one or 2 percent that your
exﬁerience over these last 27 years weculd give you, is that
within the error rate that you already gave us?

THE WITNESS: That's within the error rate. And part
of the people that I think might struggle, [ think there are
occasionally people who den't understaﬁd the guestions.

THE COURT: Okay.

PHE WITNESS: And I think that enters intc those
percents of pecple who 1if a guestion gets too complicated --

THE COURT: They turn off. |

THE WITNESS: Yeazh. Tt's difficult for them to
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answer. And we can tell that we just get -- if we make a
éuestion too cémplicated, and.we can tell we get an answer
that's just flipped out. That's why we do pre-test., And we
keep things very, very simple and very straight forward.

THE COURT: Mr. Bugden, I didn't want to turn this
into a dialogue, Jjust a conversation just between us,
Counsel, I'm sure you had some things ycu wanted to cover.

BY MR. BUGDEN:

Q- I did. So, let me try to follow up on the judge's
question, which we would have gotten to, but we'll talk about’
it right now for a moment. Then I'1ll come back to the source

of information on neighbor or friend. Sb, one of the

questions the judge asked about ten minutes ago was whether

or not in thé survey there had been some attempt by the
surveyors, by you in your methodeology, to create a filtexr to
try to look at again the narrow guestion of, the ultimate
gquestion, do you hold an opinion about whether Mr. Jeffs is
guilty or not. So, we have guestion 16. But there were also
questions where you asked whether or not they knew what he
was charged with; is that correct?

y:\ That's correct, yes.

0 and we've actually given to the judge, and you have
written the_survey guestionnaires, wrote verbatim the

response of what they believe Mr. Jeffs was charged with; is

that right?
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A That‘é correct. We ask the question, first of all,
"Do you happeﬂ o know what Warren Jeffs is charged with?"
1f they said yes, they did, then they were aéked a follow-up
gquestion that said, "Frém what you knqw or.have heard, what
crime is he charged with?" Those are what we cali open-ended
or unstructured qgestions. We don't have an answer thét is
there. Tt's a blank iine, basically, on the computer. And
it allows ﬁhe respondent to give whatever response they wént
or whatever respoﬁse they think best.

Q Then you also asked an open~ended gquestion about what
have you hea;d about Mr. Jeffs?

A That's correct. That was question number eight.

0 So, and we will get there to try to answer the
judge's guestion. But, in fact, you did build intc the
survey a number of things that both were narrow as to, Do you
have an opinion about his guilt or innocence and, alsc, what

can you tell us that you know about this case; is that right?

A that's correct., Those are aided questions and
unaided.
o) Now, the judge as someohe who has done voir dire for

maybe a thousand juries --
What do you think, judge?
THE COURT: Over 500, counsel.

THE WITNESS: Voir dire?
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BY MR. BUGDEN:

Q Volr dire méans French to speak the truth. So, when
the judge is picking the jury, he will ask jurors to answer
questions honestly about whether or nét they couid be fair or
not or what they know about a particular case. From your
experience, and I mean your collective experience with Dr.
Jones, did you and Dr. Jones at some point in youricareer -
let me ask this question. Before_the Warren Jeffs case, were
you alsc involved with Dan Jones & Associates, has your
business been invclived in doing venue change anaiysis in
other criminal cases?

A Yes,.we have.

0 And have you encountered,_or do you believe from a
professional standpoint that there is a difficulty in asking
& gquestion like, Do you understand that the defendant is
presumed to be innocent and that the government has the
burden of proof and that the government has to prove beyond a
reasonable doubt all of the elements cof the particular crime
and that your own personal opinions about polygamy can have
nothing to do with your guilt or innocence determination in
this case? Would it be difficult for yéu as a surveyor to
ask a question with that length and that breadth, that kind
of chplexity?

b Absolﬁtely, yes, it would. But -- yeah, it would.

0 Okay. And now I would like to ask you, again, your
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professional experience, have you encountered difficulties
associated with asking survey respondents something simple
like, Do you intend to vote or are you going to veote? Is
rhere difficulty getting a straight answer and honest answer
on that kind of a question?

A Most guestions, there is not a -- most people will
answer anything. 2nd it would surprise yoﬁ soﬁe of the
things that they will answer. Probably the most challenging,
one of the most challenging things that we asked is the
question, in fact, you brought up a good one. Do you vote?
Because it's so -- a lot of people kind of see it as
unhmerican not to do this. And so, that is probably onerof
the most challenging questions or types of guestions that we
hzve where we ask them something about them that if they say,
no, makes them look bad or makes them feel like they look
bad. So, that's probably one of the guestions that I would
say is challenging for us to ask. We do ask people if they
are registered to vote. We do often ask them, did you vote
in the last election on surveys? But a general question, do
you vote, do you vote in elections, it's a tougher one.

0 Because the respondents are not as likely to be

completely candid about.whether they will or will not vote?

A Because most -- most people want to be -- want to
appear to be good or want ToC be seen as a good American. You
know, ves, I vote. That's a challenging -- it's a
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challenging guestion in the broad sense.

0 Okay. ©Now, I want to step back to the neighbor and

friend question, which was number 13, with that as a source

of information. Then we'll move on. But this was the last
gquestion I had con this when the judge asked you some
questions. So, based on this difference, if we juxtapose the
30 percent in Washiﬁgtoh County to the 12 percent in Salt
Lake County where a neighbor or friend was the source of
information about the Warren Jeffs matter, what would you say
whether that reflects, or what conclusions do you reach aé an
expert in the field about whether the Warren Jeffs case is
more embedded in the consciousness of people in Washington
County phan Salt Lake City?

A Given the results of the guestion, it was asked the
same to all three of the groups. It has been a greater
source of discussion or there has been more exposure for
those that answered the interview in Washingtoﬁ County than
in the other two counties.

Q Ckay., Now, I would like to ask you some guesticns
about the ultimate question in this survey, a guestion about
whether or not the respondent -- let's see here -- had an
opinion about guilt or innocence with regard to the crime
that he was charged, with which he was charged. Can you

explain to the judge the categories that the respondents

could choose?
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A Um, the question was, "Do you feel the suspect is
guilty or innocent of the crime with which he is charged?"
We have the categories of definitely guilty, probably
guilty. There is a "don't know" category. And then,

probably not guilty and definitely not guilty. So, it's a

"scaled guestion.

Q And now, can you tell us about or, at least, compare.
for us then the survey results in the category of definitely
guilty?

A Um, those people who live in Washington County are
more likely to héve formed an opinion of definite guilt by
the numbers, 52 percent, and in Iron County, 54 percent. 1In
5alt Lake County, it is 39 percent, which is lower. Now,
this is of definite guilt. That's the category 1 was reading
scross. There is also a categeory that is of probably guilty:
Washington County, 23. Iron, the same, or, basically, the
same percentage at 23. And Salt Lake County, probably guilty
at 39 pefcent.

Q From your experience with these answers, this
category, I want you to describe for the judge and discuss
the category of definite guilt and compare that, 1f you
would, to the category of probably guilty. What do'you know
as a surveyor about people that express an copinion about
definitely something versus pfobably something?

3 One of the things that we do in survey research 1is we
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put things on a scale, because everything isn't black and
white. You'll get, coccasiocnally we'll ask a guestion, a yes
or no question, but our minds, generally, a lot of times our
minds don't think in an absolute yes/no. Did yéu drive the
car to work today? That's an easy thing. Yes. ©No. You
know, but when you get down to guestions where it isn't as
simple as a yes/no, we usually try to put scme kind of
scaling in to degree, to show different degrees. This is one
in which we did that; Sc, definitely guilty and probably
guilty, though both are saying the word guilty, those that
are in the probably catego;y, their opinions axren't as
gtrong. They are not as formed. In cocther words, they can be
moved. We see this, we do this a ldt when we measure voting
before the electicn. Those people that are in the prokably,
I'm.probabiy goiﬁg.té vote for this person, there is a chance
that their opinions can be changed. But it's very, ﬁery
difficult to sway people who are in definite categories or
who chocse the werd definite as part of their response. I
should say that.when a respondent or when an interviewer
reads this, they do read the words, Do you feel the suspect
is guilty or innocent with the crime wifh which he is
charged? And the interviewers actually read definitely
guilty, probably guilty, probably not guilty, definitely not
guilty. So, they are giﬁen that option to choose between a

very strong copinion and a not so strong opinion.

SN
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Q- Frbm your'experience, then, the people that are in
the probably category, whether it's probably guilty or
prcbably not guilty, those people can be swayed? Those
people do not have an ﬁnequivocal opinion?

iy That's what we find. And this is true of almost
everyﬁhing we-m@asure, is that those people who choose to
place themselves in definite categories are more, their

opinicns are stronger and more formed into those categories.

and we use the strong —-- I mean, we use 4a stionger word. We
use definite and probably. Those ére two -- the meaning is
gquite clear we -- 1o the people that we talk to.

Q. Now, comﬁaring the categories, or comparing

washington County to Salt L,ake County, and the category of
definitely guilty, we have a 13 percent difference

statistically. Is that a big number? Is that a significant

difference?
A There is a difference there, yes, there is.
Q and from a political campaign, Hillary Clinton

against Obama, would you guys say that that's a runaway? I
mean, is that such a large difference that you would say that
so and so is going to win?

A Certainly, on election morning I would want to be the
one that's 13 points ahead.

Q In the probably guilty, here, when we compare

Washington County at 23 percent LO Salt Lake County, the
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higher percentage of 16 percent, higher 39 percent, again,
what does that say about Salt Lake County in terms of a
jurisdiction where the defendant is more likely to pe --
where we are more likely te find impartial people, people
haven't already formed an cpinion?

A That's what the numbers weoculd -- that's what the
numbers are telling us, that there is a 16 percent
difference. We still have people that are saying prcbably
guilty. But their opinions aren't as strong. They don't
hold those opinions as firmly as people who would choose to
use the word definitely.

Q pr, you also asked the respondents in guestion qine

if they knew what crime Mr. Jeffs was charged with; is that

right?
A Yes.
Q and can you read for the judge from Washington

County, Just five or six, you know, Jjust five or six of the
answers -—- |

THE COURT: Counsel, rather than take the time to do
that, I have read every word, every page of this document.

Mr. Belnap, on behalf of the state, do yoﬁ have any
objection of the court receiving Court's Exhibit No. 17

Mr. BELNAP: No, Ycur Honor.

THE COURT: No. 1 is received, counsel. And it

speaks for itself. We don't need to make Miss Meppen read
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the things that she also has read very caiefully.
THE WITNESS: Cver and over.
THE COURT: Over and Over.

BY MR. BUGDEN:

Q Can you explain the data that compares guestion ten
with guestion 167

o Oh, yes. We did what we call a cross—tabulation. We
do what -- we tabulate all day by demographics, by age and
gender and things like that. This is & cross?tabulation
whefe we took one question and put it in the computer and
compared results. This particular question is gquestion
number —~(sorr§. Let me get to that pqint in here. Question
numberlten, from what you know or have heard; what charge is
he, um —- what is he charged with? What crime is he charged
with? Then we cross-tabulated it in the computer against
question 16, And that is the guestion about whether they had
formed an opinion of guilt. So, acﬁoss the left-hand side we
show the different counties and the guestion of whether they
had given a correct response in terms of knowledge of the
charge, a partially correct response or an incprrect response
in each. of the counties. And then we took it. And we had
the computer cross-tabulate it against their, the guestion
number 16 was, the gquestion of whether they already had an
opinion of guilt or innocence or not guilty. So,.you can see

the actual number that responded down the actual number
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column, and then the’percents in each of the underneath each
heading. Kind cof gets complicated.

THE COURT: ©So, that if I looked at the respondents
in Washington County who had a correct respénse, knowing that
Mr. Jeffs is charged with two counté of rape as an
accompiice -

THE WITNESS: Yes.

THE COURT: ~-- of that 99 people who got that
correct, 53 percent of that 99 people, 52 of them, would have
had the opinion that he is definitely guilty, 26 percent
would have said that he's probably Quilty of these specific
charges that théy know that he's charged with. 19 percent
only would say'we don't know. And 1 percent each for
probably and definitely not.

THE WITNESS: Yes. That's correct.

THE COURT: All right. So, I've got one a definite
no. One a probable no. And 19 don't know. And roughly 79
that place him in the guilty category?

THE WITNESS: Yes. Yes. They place him in the
definitely or probably guilty category.

THE COURT: As I go to a partiaily correct response
where they may be, at least, we are in the ball park, we are
not talking about an unlicensed dog case here ~-

THE WITNESS: Righﬁ.

THE COURT: -~ then, in that circumstance, I can look
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of 22, 11 percent would say definitely, or 11 of the 22 would
say definitely guilty, and then, roughly, five probably. And
then down to don't know and probably not and definitely not.
Nobody gave him that response there?

THE WITNESS: That's correct.

THE COURT: Okay. And of the SG that had the
incorrect response, that didn't know a thing, those were the
most absclutely certain thét ne's guilty of something they
didn't even know what he was charged with.

THE WITNESS: That's what the figures show.

THE COURT: Does that bothef_you?

- THE WITNESS: Yes. Now, I do need to say that I
think you have probably gone through the responses. &nd so,
you caﬁ see how we have tried --

THE COURT: And I realize your responses are doing
the best you can.

THE WITNESS: Yeah, exactly. Um —- veah.

BY MR. BUGDEN:

Q Well, isn't it concerning, ma'am, that in Washington
County that whether they have the correct response, know the
actual crime, or they have a completelf incorrect
understanding of what he's charged with that the numbhers are
so much higher in Washington than in Salt Lake? So, the
correct response, knowing what crime, 53 percent think he's

definitely guilty in Salt Lake, only 32 percent with a
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completely nuts wrong answer, 62 percent in Washington County
think he's definitely guilty. But, in Salt Lake, with a
correct or incorrect response, less than 50, only 48 percent,
doesn't that again show that in Washington County more people
have formed the opinicn that Mf. Jeffs is definitely guilty?

A Yes. By those numbers, it absolutely does.

0 Now, gquestion number eight was the open-ended
question, or one of the open-ended guestions where you asked,
What have yvou heard about this case; is that right?

A Yes.

Q and with your permission, judge, I just = 1 know
that you have received the exhibit, but I just want to
briefly explore this question with the witness, if I might.

What's the significance ¢f open-ended Questions
from a survey perspective?

A The primary significance ih this case was to find out
on this ?articular question, what have you heard about the
case, was to measure kind cf the depth of undersﬁanding, what
they -- whether they are even talking about the correct case,
whether the name is being identified with something else.

Q And --

A It's to measure their accuracy of a response. It's
to measure the depth éf their feelings as well.

Q Does if give some color?

p:\ Absoclutely.
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Q Some three day color or some 3-D perspective to the
numbers?

A absolutely. It describes what they are thinking, or
they describe what they are thinking, wculd be a_better way
to put it, I guess.

0 And turning your attention to Washington County, can
you just read several of the interesting cbmments.that you
have put in the category of interesting comments people from
Washington County, what they had heard about the casé.

y:\ "Um, all I know is what I fead in the paper. I
wouldn't be for him at all. That is for sure.” Going to the
bottom, I‘m just going ﬁack and forth, bottom and top, Or

whatever. "Well, I'm very prejudice. I think he's guilty.

Everything, it's so close in Washington County that it's a

hot topic and everyoge's talking about it. I have pretty
mﬁch read everything that the media has put out. He is the
leader of a fundamentalist group. He is also a very bad man,
He oucght to be in jail a lotf"

0 Okay. I'1l stop you there. Now, can you tell us,
based on the survey, what have you concluded about whether or
not a fair and impartial jury can be impaneled or whether
there is a reasonable likely -- let me ask this question. Do
you have an opinion about whether there is a reasonable
likelihood that impartial jurors can not be picked from

Washington County?
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A Say it again. I think I got a double negative in
there.

0 What's your.opinion about the likelihood of picking
impartial jurcrs in Washington County versué Salt Lake
County?

THE COURT: Your cbjection, counsel?

MR, BELNAP: Your Honor, the witness has already
testified that she doesn't know what goes on in veir dire,
that she is not an attorney, that she doesn't, her polling
data didn't even ask the gquestion whether or not a juror
could set aside the preconceived notion. So, there is no
foundation for her té even answer that gquestion. It's a
legal conclusion for the court. |

THE COURT: Well, it is a legal conclusion for the
court, counsel. But the rules of evidence that we presently
have now allow an expert witness to opine on a legal guestion
for the court, the final ultimate question fcr the court.

Let me give you a chance to speak to that other than
what I'have said. Mr. Bugden, do you resist the objection?

MR. BUGDEN: Well, yeah. The whole point of the

. survey was to put before you their opinions. Now, maybe Mr.

Belnap's cross-examination or your own cross—examination of
or examination of the witness will ultimately lead you to
conclude that the survey's not something that you are going

to rely on. But she certainly should be entitled to express
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her opinion, as should Dx. Jones.

THE COURT: Not only should she be, the recocrd
requires that the court make that record so that I perfect
the record,.so that this witness' opinion can be had so that
if I choose to disregard it or directly grant a motion to
strike, I can be corrected by those higher up on the judicial
food chain. And so, your objection, counsel, is taken under
advisement, ncot ruled upcon. And I am going to allow this
witness to opine, first, to protect the record, and next, to
give me an opportunity to plumb the experience that we have
here on the witness stand.

What is your ¢pinion, ma'am?

THE WiTNESS: Okay. Hit me with the gquestion again.

THE COURT: Try once more, counsel. |
BY MR. BUGDEN:

Q Okay. I'm going to walk through baby steps. Is
there a clear difference in the opinions about guilt or
innocence between Washington County based on your survey?
Obviously, all these gquestions just prefaces based on the
survey. 1Is there a clear difference in the opinicns about

guilt or innocence between Washington County and Salt Lake

County?
A Yes. Especially in the definite category.
Q and do you have an opinion based on the survey

results whether a fair and impartial jury is likely to be
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'impaneled in Washington County?

A Given the information from the survey, it would be
mere difficult to get that, based on the number of on --
where they had ?eceived information on the queétion, the one
questioh, and by their already differences in guilt or
innocence. It ﬁould be edsier in Salt Lake County.

Q So, do you believe that there's a reasonable
likelihood that impartial jurors will not be found in
Washington County?

a Yes. Yes, I do. I think if would be much, much more
difficult in this éounfy.

MR. BUGDEN: Thank you.
THE COURT: All right. Who is éoing to cross? Mr.
Belnap? You may iake the witness on cross.
MR. BELNAP: Thank you, Your Honor.
CROSS~EXAMINATION
BY MR. BELNAP:

Q Miss Meppen, I would like to start by asking you some
questions abouﬁ the tolerance of error. And we weré talking
about Obama and Clinton earlier. Just to help me understand
tolerance of error, let's suppose that Obama has 44 and
Clinton has 47 in a pole that has a plus or minus 3 percent.
Doés that mean, that, for example, there is a range of
possibilities that could range from 47 to 41 for Obama? Is

that what that means?
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Q So,:Clinton wouid have a range cof 50 to 44} is that
right? |

A Yes.

Q | Would that then mean that since given the polling

data with a margin of error of plus or minus 3 percent they
might be tied, right? They may actually be tied because it's
within this range; is that correct?

A Yes. That's correct. Now, one of the things, and
it's a little caveat, and it's not used in the research that
a pubiic sees ﬁery‘often.erut if the -- if -- we are basing
all of those plus or ﬁinuses on plus or minus, basically, a
split opinion. You know, so if an opinion is like you said,
a perfect example, 44 to 47, those are very, very close. The
further away they get, that error actually becomes lower
because the chance of that.happening just randomly,'you know,
is less. So, if you'wve got 30 to 70 percent, we are more
confident in the acéuxacy cf those numbers. So, moest surveys
that ycu see, you are absclutely correct. We use the basic
error basing things on 50 percent yes, 50 percent no.

O Okay. Well, in this case, the tcolerance of error is
plus or minus 6.9 percent, right?

A Yes.

0 Here is question 16. Question 16 was the question of

guilt; is that right? 8o, I'm going to put this here so that
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you and I can see it, because I want it right up here, Salt
Lake County, cdmbining those who reported that they had a
preconceived view as to guilt, definitely or probably. How
many in Salt Lake County r@sponded that théy kRad a

preconceived notion of guilt?

A Um, you mean putting them together?

(6] Putting them togéthex.

A 75 percent putting them together.

Q . And that would be -~ that‘s_Salt Lake County.

Thirty-nine and 39 is?
A I'm scrry, yes. 1 was doing it backwards.

Thirty-nine and 39 is 78.

Q Okay; And Washington County?
A . That's your 75,
Q Seventy-five. 0Okay. Now, it says that -- your

report says that there is a plus cr minus 6.8 percent
tolerance of error. Dces that mean, once again, that there
is a pinch of range of which that could be accurate, that
would be accurately reporting? 8o, you can, for ease of

math, vou can add seven and get 85, subtract seven and get

71, add seven and get 82, subtract seven and get -- whatever
the math is -- 687

A Yes. Essentially, that is the way.

Q So, would you say that between Salt Lake County and

Washington County, you hear pelitical commentators say it's
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within the.margin of error, would you say that Salt Lake
County and Washington County are within the margin cf error,

the tolerance of error on this ultimate question?

A Addingrthose together, yes, in terms of guilt
overall.

0 Right.

A In terms of the individual when they are separated

out, there are the differences.

o Okay. Bnd your answer is --
A If you are adding them together, yes.
0 Your answer is that Salt Lake County and Washington

County, the poll results oﬁerali are, they aré within.the
télerance of error?

A Overall guilt, yes.

Q Yes. And, in fact, Washington County, in your
survey, reséondents came in even lower than Salt Lake County

in terms of overall guilt?

A In terms of -- if you add the definitely and probably
together?
Q That's correct. So, conversely, those with no

opinion or not guilty, Salt Lake County, how many people had

no, had not yet formed an opiniocn in Salt Lake County?

A Um, 1 percent definitely. And 1 percent precbably not
guilty.
Q How many people had no opinion?
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piy 20 percent -- are you talking about Salt Lake County

still?

0 Correct.

A 20 percent.

Qg How many in Washington County have yet to form an
opiniqn?

a 22 percent.

0 So, the number of people responding te your survey,

the percentage of people responding to your survey in
Washington County who have not yet formed an opinion

regarding guilt is actually higher than in Salt Lake County?

A Yes, of the don't knows only.

Q Of‘those who haye not formed an opinion regarding
guilt?

A Ckay. Yes,

0 Now, turning to quéstion 13. Question 13 is the

guestion that aéked where people got their information
regarding the case, right?

A That's correct. What were sources of information
about the case.

0 And, in Washington County, 30 péréent reported that

they got their information from neighbors or friends; is that

correct?
A That's correct.
0 Whereas, in Salt Lake County, 12 percent. Does the
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A The tolerance of errcr might be a slight degree
higher because we have -- although the numbers change SO
little in terms of tolerated error, just bhecause we
eliminated a few people who weren't familiar with the case.
But, basically, they dé épply.

Q S0, if you take 30 in Salt Lake and subtract seven,
you'll be at 23. If you take 12 in Washington County and add
seven, you would be at 19, with a four percentage point
difference which isn't really that great, is 1it?

A You know what? You lost me on where you got those
figures. Sc, hit me again. I got the 30.

THE COURT: Well, counsel, we can do those in our
head. - Put the chart back up.

MR. BELNAP: The court's followed my point, I think.

THE COURT: Well, I have, counsel. and, frankly,
this argument is argumentative. It really 1is wdrking with
+he numbers. That I can see the numbers myself and.have done
the analysis in my head over the last two or three weeks,
ever since I héve had this.

MR. BELNAP: OQkay. Thank you,-Your Henor.

THE COURT: Counsel, anything else specifically you

would like to get with Miss Meppen?

. BY MR. BELNAF:

Q Tn terms of the survey methodology, I think you
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reported that the average interview time was six minutes; is
that correct? And there were 16 guestions covered during

that time frame?

A Sixteen. Then there were a few demographic gquestions
as well.
Q Were any questions besides those listed on the script

standard of the survey respondénts?

A The script -- there were the demographic guestions
that do not appear on the script. And that's it.

Q S0, when you get to Question number 16 regarding
guilt or innocence, your interview team would not vary from
the language of that question, for example?

A No, they.would not.

MR. BELNAP: Thank you, Your Honor.

THE COURT: Miss Meppen, amazingly enocugh, I get the
last say. If I lock at question 16, and if I look at your
cémbined analysis between gquesticn ten and guestion 16,Iit
would appear to me that the ability to get pecple who have.
not formed or expressed any opinion as to innocence or guilt
in this case, would be at least statistically an eaéier job
in Salf Lake County than it would be here in Washington
County, is that basically the conclusion? .

THE WITNESS: Yes. That's correct.

THE COURT:. All right. With a given sample of "X"

number of potential jurors drawn from the two counties,
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getting those who have expressed no opinion as to innocence
or guilt, I would in all likeliﬁood; again, within the margin
of error of the study, have more jurors in Salt Lake County
without opinions as they walked into the courtroom as opposed
to in Washington County by a difference of perha@s five or

6 percent?

THE WITNESS: Um, if you are talking about the
question of guilt or innocence and the "don't knows", the
"don't knows"s only, the don't knows are very consistent
across all three of the counties.

THE COURT: Sof the "don't knéws", if I used just
that universal respondents as the “donFt knows" as my ideal
jurors,rl would get roughly the same call throughout the
state?

THE WITNESS: Throughout those three counties.

THE COURT: Those three counties, yeah. We can't ask
you to tell us anything about --

THE WITNESS: Yeah, don't --

THE COURT: We didn't go to Toocele. Now, if it is my
job as a trial judge, which it is to make sure that the
jurors that I finally give to counsel to take peremptory
challenges and knock off half of them so that the remaining
jurors are seated to hear the case, if I take my job as tTo
pick out those who have had the least inclination, at least,

tc express an opinion, and after guestioning them, determine
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that they will be the final panel from which our eight
sitting jurors will be called, and if I get rid of all those
who responded in the affirmative for guilt, I am at a dead
heat between the three counties?

THE WITNESS: Based upon the survey.

THE COURT: Based upon the information that you have
given me. Have you ever had a chance to sit in on a specific
jury selection process and see the way that operates?

THE WITNESS: No, I have not. The best I have done
is on TV.

THE COURT: Oh, dear.

THE WITNESS: Yeah. 8o, that's pretty scary. I am

familiar with the process, but I have not sat in on a jury

selecticn.

THE COURT: Nect had a chance to watch that operation.

THE WITNESS: I have not.

THE COURY: All right. Based upon your experience,
and from what you have told me, I'm going to give you a
conclusion that I think I'm drawing, and I want you to
comment on it to see if I have accuracy in my conclusion. It
would be more hazardous, in picking a féir and impaxtial
juror, if I were to take a person who has definitely said

that Mr. Jeffs is guilty, and try to talk him out of it so

that he would gualify as a juror than it would be if I took

that person who has expressed a definite opinion and just -
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excused them and gone on to the ﬁext body; is that correct?
I could prébably find more hazard in finding a fair juror in
that circumstance if I tried tc rehabilitate a definite
opinicon?

THE WiTNESS: Qur experience, my experience nas been
that those people that holdra definite opinicon keep it longer
and it is a much stronger opinion. It would be difficult to

change that.

THE COURT: And it's a harder sell to move them from

t+hat opinion?

THE WITNESS: That is correct.

THE COURT: 1If they are Burger King custoﬁers, you
are going to have a harder time getting tﬁem to go to
McDonald's?

THE WITNESS: Good point.

THE_COURT: Now, Mr. Bugden; any redirect, counsel?

MR. BUGDEN: Just a couple guestions. .

REDIRECT EXAMINATION
BY MR. BUGDEN:

Q First, from your perspective as an expert in the
field, is it a correct analysis to appiy the margin of error
or the tolerated error in one direction? So, bkack to the
neighbor gquestion. The source of information is either
neighbor or friend. And in Washington County 30 percent had

learned by neighbor or friend. And then Mr. Belnap said,
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well, let's apply the tolerated error and subtract it. Seo,
let's go in a negative direction to come up with 23.

A Um-hmm.

Q Then with Salt Lake County, where only 12 percent had

received their information by rumor, gossip and hearsay,

if -- with ﬁhat analysis, but here we want to add the

7 percent, add the tolerated error to come ﬁp with

19 percent, does it work to subtract it from one statistical
sample but to add it to another? Is that the way -- is that
fair? Does the tolerated error only go in one direction in
one county but go in another direction in another coﬁnty?

A No. What it shows is the two potential extremes.
So, it's not that it could nevef happen. It's saying the
likelihood, if YDu deal with numbers and you deal with
sampling and error, we stay pretty consistent in our plus or
minus, whatever our plus or minus is. We are pretty élose.
And it doesn't vary a lot. It says, you know, in the worst
case scenarios you are on the cutsides. You are on the
extremes ©of that window. There is.the-possibiiity that that
happens. But it's only a possibility. We know that our
responses are somewhere in this range. And so, the chance of
cne response being here and one response being there, it
could happen. It's less likely than the responses fitting
somewhere within the range. That's -- that's a research --

you know, we see that all the time, the range. So...
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o] Then, when you obtain the results, in fact, you and I
discussed that if you add the "definite guilties" and the
"probably guilties" in the Salt Lake County category, or
Washington County or Iron County, you come up with statistics
that are very similar. Salt Lake was 78 percent, Washington
was 75 percent. But am I correct that you believe that it's
unfair, that it's inaccurate to add those two categories
because of the difference between the "definite"™ group that
won't change an opinion and the "probably" group that are
still capable of changing an opinion?

VA . Um, it is very, very common for us to put things in a
scale. Because those pecple, on a one to five scale, or a
one to four scale, a one to ten scale, whatever it is, those
people that are in the middle that haven't selected a more
extreme response are more likely to show movement than the
extreme.responses. We -=- I'm trying to think of cases. It's
rare for us teo ask a lot ofrquestions where they are opinion
gquestions in definite respbnses like ves and no, because, you
know, we don't -- just like a question like that, yeah.

Q I need to interrupt you because I'm not sure that you
are understanding my question or that I'm asking the question
clearly. Do you think it's a fair snapshot of Salthake
County to say 78 percent think he's definitely or probably
guilty and Washington would say 75 percent, and say he's

definitely or probably guilty and, therefcre, Salt Lake and
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Washington County are very, very similar?

A Oh, I see Qhat you are saying.

0 That's Mr. Belnap's point. Do you think they are
very, very similar?

b I see what you are saying. We treat, we look at
definitelies and probablies as different. Because
definiteliés are pecople whose opinion generally does not
move. They are more definite and they will hol@ that opinion
stronger. If we ask somebody, are you going to vote for this
person, definiteiy, probakly, probably not, definitely not,
those people who say they are definitely or generally hold
that definite opinion, unless something major happens with
their candidate, they will definitely vote for him. Where
the people that are in middle ground, they are the people
+hat we, in all research, we see movement. We see them shift
based on different things to, yéu know, to the other side
even. They might go to, from a strongly feel some way -— I
mean, as somewhat feel favor, something to a somewhat oppose
something. So, there is more movement in those middle
grounds; Does that answerltherquestion?

MR, BUGDEN: I'm not sure. Butrthat's all I have.

THE COURT: It answers it for me. Miss Meppen, thank
you very much. You may step down. Your next witness,
counsel?

MR. BUGDEN: Dan Jones.
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THE COURT: Mr. Jenes. Dr. Jones, would yoﬁ please
come forward and be sworn. If you will face‘my clerk and
raise your right hand, sir.

DR. DAN JONES,
called by DEFENDANT, having been duly
sworn, was examined and testifies as follows:

THE COURT: Thank you. Please have a seat, doctor.

Counsel, let us put something on the record that
everyone in judiciary would know about, my colleagues on any
reviewing courts would also know, but we need to put it on

the record anyway. Dr. Jones is the father of the former

‘district court administrater for the state of Utah, Mark

Jenes, now the U.S. District Court Clerk for the District of
Utah. And I shall resent my federal colleagues for a long
time over that, but that has nothing to do with it. And; aé
a conseguence, I am familiar with Dr. Jones from that
standpoint. There is no recusal issue nhere whatsoever. I
have had the privilege of listening to Dr. Jones in judicial
conferences tell us about his work on one occasion. But out
of an abundance of caution, there is that de minimis

relationship, counsel. Go ahead.

DIRECT EXAMINATION
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BY MR. BUGDEN: '

Q Can you tell us what degrees you hold?

A I have a B.A. from Idaho State University, in 1956.
I have an M. A. from Univeréity of Utah in 1968. I have =-=-
excuge me, in '62. Then I have a Ph.D. in 1968 from

University of Utah.

Q 2nd is that in political science_or survey?

A Political science. 2And, alsc, I studied survey
research.

0 And, Dr. Jopes, how many éurveys do you think you

have conducted over the yeérs?

A Over 30060.

] ‘And havé you been involved, has your crganization
been involved in conducting surveys trying to measure
opinions about guilt or innocence of defendants in other
cases prior to this Warren Jeffs survey?

A Five or six come to mind.

0 Okay. Before I ask you toc discuss the results of the

survey, I would like to ask you a question about in your
prior experience in dealing with venue changes, where you
have been inveolved in conducting sdrveys in some of these
criminal cases, have you encountered difficulties ésking a
guestion like, can you set your personal opinions aside and
be fair to this defendant?

A Well, I have to go back to a previous example. One
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of the most difficult things that we have in survey research
is ﬁo determine, does opinion lead to behavior. The many
people will tell us they are going to vote. And they do not.
For us to be accurate and to make predictions oﬁ election eve
and so forth, we must be able to détermine if opinion does
lead to behavior. And many times individuals will tell us
that they intend to vote or are going to, and they do not.
and I think Miss Meppen covered it very well, that

the;e are those who will say that in terms of patriotism, of
the things that they need to do to be a good citizen. Then
why is it that 85 percent will tell us they are going to vote
and 40 percent turn out? We find that in many cases in
asking guestions they will tell you what they think you want
to ﬁear rather than the intent of their actual behavior.

Q Sc, from your experience, would asking a question in
a survey iike the Warren Jeffs case, after you found out what
opinion an individual held about guilt or innocence, or after
you learﬂed what associations they had with Mr. Jeffs, would
if bhe difficult to ask a follow-up gquestion like, can you set
those personal opinions aside and treat Mr. Jeffs fairly?
Would that be a difficult guestion to ask?

A Not only difficult, but we have done it before. And
we have discarded that guestion because we have found that

rhere is no relative confidence that individuals will be able

o do that.
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Q Or that the answer is a reliable answer, I guess is
what you are saying?

A That's right.

Q wa, I would like to ask you if you can explain to
the judge the conclusions that you reached from the survey
results, from your survey results in this case.

A Well, in all the cases that we have been involved
with, jou have tc take different countings, if you are going
gét a change of venue, to find out how much knowledge people
havé about a particular case, 1f they have already had a
predetermined guilt or innocence in'regards to the
individuals. And you only do these change of venue cases
where tﬁere are very, very important high profile cases. Can
you get a fair trial? And we find that people are.very
likely to respond to our surveys. But, at the same time,
that we must find out what they néed to know, but then also,

can an individual get a particular fair trial in one county

versus another county? And every single case we did, we

found a difference.

I believe that Salt Lake County .is the county in
which this defendant can get & more faif trial than in
Washington County or in Iron County. The counties that where
individuals have.had to talk and visit and gossip and maybe
not have all the facts. And it spreads tremendousliy. Look,

675,000 people in Salt Lake County. And look at how much

o
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smaller Washington County.

THE COURT: How large is Washington County, Mr.
Jones? |

THE WITNESS: 2l1l right. 1In Washiﬁgton County, you
have the results of about 125,000 individuals that will give
you, that you can choose from.

THE COURT:V Mr. Jones, the state in their brief --

THE WITNESS: Here, I have them right here.
Washington County, 85,000. Salt Lake County 676,000. Iron
County, 27,000,

THE COURT: From whaﬁ yéar is that, sir?

THE WITNESS: This would be the year of 2000.

THE COURT: All right. It's now 2007, have you
locked at the mest recent data from that?

THE WITNESS: Yes. Salt Lake County has a million
now. Yeah, right now this past year, 1 million.

THE COURT: All zighﬁ. In 2005 -~

THE WITNESS: Now, this is 18 and above. Eighteen
and above.

THE COURT: Okay. Let's go to total population for
Washington County in 2005. The state has given me
information from the American Community Survey that says
Washington County had'll7,385 in 2005. Salt Lake County had
93 -- 633,416. ©Now, there is a fairly substantial difference

in those kinds of numbers, sir. I have also received
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information that because Washington County grows so much more
quickly than Salt Lake County does, in a percentage basis,
not per capita. Per capita, I don't know how it measures
out, that there are more people coming to Washington County
from outside the state of Utah that are found in Salt Lake.
County. |

THE WITNESS: I saw that percentage. And it's only
4 percent difference.

THE COURT: Um-hmm.

THE WITNESS: That's not very significant. When you
look -- now, what you are talking‘about, native born versus
those who are what we called transplants.

THE COURT: Well, I'm a transplant. I was born in
Arizona. So, I guess it doesn't really matter much, does it?

‘THE.WTTNESS: And there 1is nb insult inﬁended. But
you also Qill find that it was only 4 percent difference
between Washington County and Salt Lake County.

THE COURT: With Washington County ahead in the
percentage.

THE WITNESS: Yes. Washington County was ahead, that
is right.

THE COURT: Doctor, if the court were to take this
data that you have given us, and use your data in the jury
selection process, and totally throw out the two opinion

levels of either definitely guilty or probably guilty, just
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take évery juror thét responded to that on a guestionnaire
handed.out bf the court under path, under controlled
conditions where the guestiocnnaire is filled out in the
presence of the court, and completely eliminate those
individuals, and rely upoﬁ sclely those persons who have
expressed no opinion, would your opinion change?

THE WITNESS: WNo. Salt Lake by shear numbers. Look
at the tremendous amcunt of numbers that you have in Salt
Lake County versus Washington County.

THE COURT:  If I was in Salt Lzke County,. I would
only put eight people on é jury there too, Mr. aneé.

THE WITNESS: That's true. But you would have a much
higher poccl to draw from.

THE COURT: I can only pull in about six to 800
jurors in any given county without starting to empty out the
homes and schools.

THE WITNESS: But, again, the same of the six or 700
people you have to draw from, you have less chance of them
having’an opinion in Salt Lake than you do in Washington
County.

THE COURT: And I am throwing ocut those that have an
opinion in both counties. What's the difference?

THE WITNESS: That's what I am saying. There is
still a significant difference in Salt Lake County.

THE COURT: So, the people with no opinion in Salt
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Lake County are different than the pecople with no opinion in

Washington County?

THE WITNESS: ©No. But just in some shear numbers to

draw from,

THE COURT: Oh, I don't worry about numbers because I

have the checkbook of the state of Utah to_work'with.
THE WITNESS: Okay. My answer back to you then is,

there is no real difference in "don't know." We assume that

We assume that they don't know. They would have much more of

a chance in Washington County because of the dialogue between

the individualé, the gossip and where they g¢ to their work
and they go to their church and they go to various sundry
places, talk about ii is a daily conversation. Not in Salt
Lake County. You got too much to compete with of the things
tﬁat are going on there.
THE COURT: So, nothing else is happening in
Washington Ceounty?
THE WITNESS: Well, as Mayor Anderson. But,
anyway ~-
BY MR. BUGDEN:
Q So, I take it =- I'm sorry.
THE CQURT: Go ahead, counsel.
BY MR. BUGDEN:
0 So, I take it, it is your opinion ﬁhat a fair and

impartial jury can not be seated in Washington County?
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A It is my opinion it is very unlikely that you could
get an impartial jury for such an important case in

Washington County.

THE COURT: Dr. Jones, have you ever had the

‘opportunity to sit in on jury selection?

THE WITNESS: One time.

THE COURT: How long ago?

THE WITNESS: Oh, I guess in the last five years.

THE COURT: Okay. Where was 1it?

THE WITNESS: Salt Lake.

THE COURT: What was the case?

THE WITNESS: I don't remember tﬁe name of the case.

THE COURT: Was it a high profile criminal case like
this one?

THE WITNESS: ©No. I testified in a high profile
criminal case, though.

THE COURT: Okay. What was.the mosi recent high
profile, and Ifll use your definiticn, ho#ever you want to
call it, high profile criminal case that you have done jury
research on apart from this one?

THE WITNESS: ©No. I did a sur%ey on a change of
venue, that was the entire case.

THE COURT: And the most recent?

THE WITNESS: Well, it would have been about eight

years ago.
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THE COURT: And which case was that, do you recall?

THE WITNESS: It was the case involving up in Summit
County of & truck driver that was killed by a hitchhiker.
and they tried to get a change of venue case.

THE COURT: Okay. Go ahead, counsel.

BY MR. BUGDEN:

o] I take it we can agree that in the state of Utah

there are many people that disapprove of polygamy; is that

right?
A Yes., 70 perceni disapprove.
Q And why 1s it different, the attitudes that pecple

might have towards the polygamy? Why is that different in
Washington County than in Salt Lake County?

:\ Well, I think in Washington County, it is more
salient because of the'makeup of religion in Washington
County compared to Salt Lake. Salt Lake County is about
58 percent LDS. Washington County is much higher than that.
And it becémes a very salient issue between the LDS versus
the FLDS.

THE COURT: Mr. Jones, what is your recent survey
data with respect to LDS versus non-LDS in Washington County?
Do you have any?

THE WITNESS: Yes. If I looked in the Washington
County, Washington County would be close to 70 percent LDS.

THE COURT: How ¢ld is that information, sir?
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THE WITNESS: Oh, that's very recent.

THE COURT: For some of us, very recent is the last
three weeks. And for some of us, very recent is the last
three yearé.

THE WITNESS: Within the last six months.

THE COURT: Within the last six months?

THE WITNESS: Yeah. |

THE COURT: 21l right. ©Now, with respect to that bit
of information, a 22 percent difference in predominant
religion between the two counties, have you done any research
to fipd out if those of the LDS faith as opposed to those of
other faiths have an opinion on polygamy?

THE WITNESS: <Yes. The LDS is much more salient.

THE COURT: Define your word "salient."” What does
that mean?

THE WITNESS: Salient is upfront, have stronger
opinions, more knowledgeable about it.

THE COURT: All right. Now, have you done similar
surveys with a degree of response with respect to the issue
of polygamy?

THE WITNESS: ves. I have done within the last year
research about polygamy.

THE COQURT: Here in Washington County?

THE WITNESS: Yes, in Washington. I would not have

had a large enough sample that I would have a confidence
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level to play that error game that was played a little while
ago.

THE COURT: For Washington County, how big a sample
did you have?

THE WITNESS: Well, Washington County, you would take
around 30 interviews out of the 400 ét best. At best.

THE COURT: So, you did 400 interviews statgwide, and
at best you would have 30 in Washington County?

THE WITNESS: At best.

THE COURT: At best. What's your error rate there
with Washington County's population of around 100,000 people?

THE WITNESS: _That would be humecngous.

THE COURT: Very large error?

THE WITNESS: Yes,.

THE COURT: So, yvou don't have a lot of confidence in
that informétion?

THE WIITNESS: No, I don't.

THE COURT: Ckay. Counsel.

THE WITNESS: Now, to be able to make that
conclusion --

THE COURT: Dr. Jones, there isrnot a gquestion
pending. Mr. Bugden.
BY MR. BUGDEN:

@) Does it make a difference in vyour mind, in your

professional opinion that the FLDS community that practices
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polygamy is right in the backyard, the Hildale and Colorado

City are right in the backyard of Washington County, so to

- speak, as it relates to picking a fair and impartial jury

from this county?

A Well, it is known that they are well known for having

large polygamist populations in those areas that you
mentioned. It would be moﬁe difficult, yes.

MR, BUGDEN:. That's all I have.

THE COURT: Mr. Bugden, let me give you about ten
minutes worth before we take a break. I'm sorry. Mr.
Belnap.

MR, BELNAP: Okay.

THE COQRT: You gentlemen need to look a lot
different.. My apologies, counsel. Go right ahead.

MR. BUGDEN: 1I'm sure it's a compliment to both of
us.

MR. BELNAP: That's the way I take it.

CROSS~-EXAMINATION
BY MR. BELNAP:
Q Dr. Jones, in the survey your firm conducted for Mr .
Bugden, we were --— it solicited data regarding é group of

people's opinion; isn't that right?

a You would be a representative sample of a universe of
people's opinion. I would not use the word group, LO.
0 Ckay. So, if we sent one of these bailiffs out to
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grab a person off the street, your survey would not have any
predictive value with regard to any specific individual,
would it?

¥\ I don't kncw why it should.

QO To really find out anybody's particular views or
preijudices, we would have to ask that particular person?

A That's true.

Q And we would have to go through that exercise whether

we were in Salt Lake or Washington County?

A Well, we ask the same people in Washington County and

Salt Lake County. 2&nd this 1is very, very significant, a
impertant point.

O Dr. Jones, we would have to go through that same
exercise in Salt‘Lake County or Washington County, wouldn't
we'?

A Yes.

Q Qkay. Thank you. Now, in Salt Lake County, you
sampled 206 residents; is that correct?

A That's correct.

Q And approximately 22 percent of them expressed an

opinion, answered that they don't know when asked i1f they had

an opinion about guilt or innocence; is that right?

A That's true.
@] So, 1f we were to move all of us up to Szlt Lake

City, change venue, and the court were to call in 200
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randomly éelected individuals to serve on the jury pool,
would we expect that about 22 percent of them would come in -
with no opinion?

A That could be correct.

Q So, suppose we stayed here in Washington County.
Your survey results said that 20 percent of the people in --
22 percent of the people in Washington County expressed no
opinion; is that correct?

A That's correct. .

Q 50, if the court were to call in approximately 200
people here in Waéhingtbn County, wouldn't you expect the-
results would be approximately the same?

A N¢. RBecause you have sO many more in Salt Lake
County.

THE COURT: We are only taking 200=peoplé in both
locations, sir.

THE WITNESS: Yeah. But your universe is éo much
larger to draw from.
| THE COURT: You have lost me there, Dr. Jones.

THE WITNESS: Well, I don't mean to lose you.

THE COURT: If I take —- bear with me, trust me on
this. I know where I need tc go. You told me that here in
Washington County I can get 22 percent of any group of
qualified jurors. And your survey was looking for people who

could qualify as jurors over the age of 18 years, able to
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speak the English language, citizens of the United States.
That 1f I took 200 people here in Washington County, if I
follow your figures specifically, I could get 44 who have not
expressed opinion at all as to the innocence or guilt of Mr.
Jeffs. That's right?’

THE WITNESS: That's right.

THE COURT: 1If I go to Salt Lske County, and get 200
people in Salt Lake County on the basis of the work that you
have given us here, I can get 40, 20 percent, who have not
expressed an opinion as to the innocence cr the guililt of Mr.
Jeffs, is that right, cut of that 200 people that I get up
there?

THE WITNESS: As your cases you are presenting, yeah.

THE COURT: That's the way we do juries, doctor.

THE WITNESS: But, may 1 ask you?

THE COURT: FPlease. |

THE WITNESS: When you draw from that jury, do you
mean to tell me you got the same chance in Washington County
here as you do in Salt Lake with the numbers?

THE COURT: Doctor, if you want chance, we'll go down
the road to Mesquite and play the odds there.

THE WITNESS: You would have to guide me to get me
there. |

THE COURT: Counhsel could do an excellent job of

that. No. My concern is this: I only deal with a finite
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number of jurors when I send out a Jjury veir dire. When I
send out for a jury panel, I only summon a given number in.

I am not taking an entire survey in Salt Lake County and
trying to determine what the county's opinion is going to be.
I'm looking at a block of individuals who, based on your
information, only a relatively small percentage have not
expressed_an.opinion. Only 22 percent. That may be the only
ones that cut of that 200 supposed people that I have to work
with. But, if I only rely on the numbers that you have given
me, and I only have a block of 200 jurors, or 300 or 500, T
can only expect 22 percent in Washington County and

20 percent in Salt Lake County to walk intoc that courtroom
with no opinion whatsoever as to Mr. Jeffs' innocence or
guilt. Is that right?

THE WITNESS: Well, yes. But, you see, the pool in

~Salt Lake County is three to one over the pool in Washington

County.

THE COURT: But my pcol that I, my bucket that I dip
inte that pool only holds 200, 30C, 400 in elther county.

THE WITNESS: But where did you draw them from?

THE COURT: Thatlcounty.

THE WITNESS: All right._ put from the entire
population in Washington County?

THE COURT: Yes, sir.

THE WITNESS: Okay. In the entire population of Salt
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Lake County.

THE COURT: Yes, sir.

THE WITNESS: So, are you comparing apples with
oranges because you hdve Washington County versus Salt Lake
County, in shear numbers?

THE COURT: You are telling me that your survey has
no relevance at all to the information that you have
presented me?

THE WITNESS: No, I'm not saying that.

THE COURT: You are telling me that Salt Lake County
and Washington County are so different that the numbers that

I see here do not carry any weight, sir?

THE WITNESS: I'm saying they carry weight in regards

to opinion, total number of opinion undecided. But, still,
you have a larger pool to draw from out of Salt lLake County
and who have not talked ébéut thé case and do know nothing
about it compared to the ones in Washington County. But, of
course, I stick up for my data or I wouldn't have presented
it.

THE COURT: Mr. Belnap, any other questions?

MR, BELNAP: ©No, Your Honor. |

THE COURT: Mr. Bugden, anything?

MR. BUGDEN: No questions, judge.

THE COURT: Dr. Jones, thank you, sir. Counsel,

let's take a ten minute recess and come back into session
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about ten minutes to four.
(Whereupon, a brief recess was taken.)

THE COURT: Thank you, everyone! We are back on the
record in State of Utah vs. Jeffs. The defendant is present
together with counsel. 2And state's coﬁns@l ié alsoc here. |

Counsel, we have héd an copportunity ﬁo hear the
witnesses from the defense on the motion to change venue.
et me make sure the record is clear. .Mr. Belnap, does the
state intend to call any witnesses, fact witnesses on this
matter?

MR. BEILNAP: No, Your Honor.

THE COURT: 2ll right. Then, counsel, let me give
you some guidance with ;espect to the court's review of this
law that we must apply so you can focus your arguments on
what I need to look at for a change ¢f venue. Alsc, in terms
of time, I'm going to give each of you 15 minutes to talk
about what we have in front of us in view of the law. And in
telling you about the law, talking with.you about the law,
I'm following this process: I'm using the most recent case
t+hat we have on change of venue, which’is State vs. Stubbs,
which I think is powerful guiding authority to the court,
hecause it is a supreme court case. It 1s giving me
reference to two prior supreme court cases and giving me
guidance as well as giving defense counsel guidance

specifically. It doesn't help the state that much in telling
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the state what to do. .But it does give defense counsel
guidance in terms of what should be done after the court
rules, if the court rules one way or another on this motion.

As I see Stubbs, I am ﬁequired in today's hearing, at
a bare minimum, to apply the State v. James factors, the four
factors of State v. James in analyzing the evidence and the
testimony that I have before me. And I am also required to
look at that through the lens of Widdison, because the Stubbs
case was a post-trial opinion, Widdison was a post-trial
opinign, James was a pretrial motion for change of venue.

And i1f I read Stubbs éorrectly, I have to lock at them all
together in terms of determining the important vital
guestion. And that is whether or not this case can have a
fair and impartial trial here in Washington County.

Now, I have pulled out my very.own coples of the
relevant cases, I spent some time with them last night. The
James issues that I wanted counsel to spend some time on and
then lock at through the lens of Widdison; which is.something
that Stubbs told us we had to do, but it didn't tell us
exactly how to do it. But the issues that we have --

MR. BUGDEN: 1 know all the james factors, judge.

THE COURT: You are aware of. I would like you to
address the James factors as you see them in this case and
address this general idea. Because if I have received

anything from the evidence offered by the defense in this

1386




10
11
12
13

14
15
16
17
18
19
20
21
22
23
24

25

case, it is that because of the James factors the process in
Jury selection, no matter which county we select.a jury in,
is going to have to be driven by the general idea that we
look for individuals that we are not going to have to sell on
a presumption cof innocence, who walk ih with & presumption of
innogence.

MR. BUGDEN: In the volir dire process, none of us are
going to rehabilitate'jurors that begin to express an opinion
that they have already formed an opinion.

THE COURT: That's the way I see the data. And,
frankly, 1f we start out with 300 péopie here in Washington
County, we might get 66 in Salt Lake County. We might get
60. I expect those numbers to vary some from the purported
issue here. But the basic bottom line is, we have to start
with people who have expressed no opinicn whatsoever and then
work from there, and have to have eight jurors perhaps, three
alternates, selected cut of that panel. With that in mind,
your time's running, Mr. Bugden. Tell me what you want.

MR. BUGDEN: Well, before my time is running, I need
to ask you to give me more leeway than 15 minutes. This is a
very important issue for the defeﬁdant. and I will speak
fast. I intend to speak fast. And I will. But I don't
thirk I can say it, what I want to say to you in 15 minutes
in fairness to Mr. Jeffs.

THE COURT: 1 can listen really fast, counsel. Do

137




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

your best. Let's szee where we go.

MR. BUGDEN: OQkay. The starting point, before I talk
about the James factors, Your Henor, is, you know, seating a
fair and impartial jury. Lots of times trial lawyers
overlook.how important the jury seleétion process is. I
tried over 200 jury trials. And always, the most tense
moment in the trial is when you are waiting for the foreman
or for the bailiff to walk the verdict over to the judge.

And then it seems like oxygen is sucked out of the room.

Then you hear the verdict read. And then if it happens to be
not guilty as yéu are laying in bed that night, you may
wonder, if you are defense counsel, why did we win this?

What was the defining moment when we won this case? Was it a
great cross-examination? Was 1t a great closing argument?
And the answer that everyone overlooks 1is the jury selection
is the most important moment in the trial. Picking that fair
and impartial jury.

If you begin with jurors that aren't going to be fair
and impartial, it doesn't matter about a withering
cross-examination. It doesn't maét@r about a great closing
argument. Ending up with fair and impa£tial jurcrs is the
pivotal moment in the trial. 2And, as the case laws talked
about, Your Honor, there are just sometimes that you do have
to recognize that there's just only so much that you can

expect jurors to do. The first thing, again, I want te
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States Supréme Court points out that reversals are merely
paliiatives. In other words, denying a change of wvenue
motion; and then, on appeal, granting a new trial because the
change of venue should have bgén granted, simply a
palliative. And the beauty of the change of venue motion is,
if the court will use change of venue motions, they can
ensure for both the accused and for the state and for
judicial econcmy, we can fix it before the mistake has been
done. Changes of venue are one of the few times that we can

cure the problem and not have to deal with the palliative of

going up on appeal.

I also want toc remind you, Your Honor, in the -- I
don't think I cited this in my memorandum, but I just want to
remind the court, you know, you have talked, you have
suggested through your examination of witnesses, an& the
state oftentimes likes to talk about effective voir dire, you
know, during the selection process where we try to ferret ocut
people who rgally do have these opinions. And I'll just
remind you that Utah Supreme Court sai@ that in State vs.
Ball, "The most characteristic feature of prejudice is its
inapility to recognize itself. It is unrealistic to expect
any but the most sensitive and thoughtful jurors, freguently,
those least-likely to be biased, who have the personal

insight, candor and openness to raise their hands and to
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declaré themselves biased." That;s the Utah Supreme Court
addressing the issue of can we really expect everyone to be
honest, completely honest in the voir dire process.

Then I want to dovetail.tﬁat, Your Honor, or
piggyback that with State vs. James. And I know that you
have read, in granting the change of venue motion, the court
noted that, "Although, we had no doubt" -- I guess it was a
death penalty case -- "Although, we have no doubt the 12
persons could ke found who could honestly promise to set
aside any prejudicial infeormaticn which they had heard and
any preconceived notions which they had formed, there are
limits to what should reasonably be asked and be expected of
prospective jurors who have been exposed to events
surrcunding the alleged crime.™

In this case, I'm going talk about the four James
factors. But, in thié case, at the end of the day, when we
talk about four factors talked about in James or Widdison
analysis, with all duve respect, I think that those, Stubbs
and Widdiscon, are post-conviction. You know, that's after
the facts. I think James is still the touchstone. I think
that's the trigger.

THE COURT: Well, counsei, I think you are probably
right. But Stubbs uses language that says I got to look at
everything. And if you can tell me how that makes a

difference, I would sure like to know. I still think James
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.is the most important one.

MR. BUGDEN: W#Well, James is what I am going to talk
about. So, I don'f think it matters. So, the first factor,
of course, as you know, is the standing of the alleged ﬁictim
compared with the standing of Mr. Jeffs. 1In James, of
course, the court was very, very.troubled by the defendant's
standing because of his unique lifestyle that tended'to
depict him as somecne different from the rest of the
residents of Cache County. In this case, Mr. Jeffs clearly
stands out himself. He is the prominent, if not the
notorious, leader of the FLDS Church. ©One article in The
Spectrum, and we'll be talking about The Spectrﬁm as it
relates to what's different in Washingtpn County than Salt
Lake County, that's ultimately our question, okay. But --
sc, I am going to be talking about The Spectrum repeatedly in
the next 15 plus minutes.

One article in The Spectrum defined him as the most
vilified polygamist since Joseph Smith. The residents of the
FLDS Church residing in Hildale and Colorado City are in
Washington County's backyard, judge. And the religious
tradition of the FLDS Church certainly includes, as we know,
arranged marriages and polygamy. As the prophet of this
church, this unpopular church, many people personally hold
Mr. Jeffs responsible for the continued practice cof arranged

marriages and polygamy. There is certainly widespread
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disapproval, which we know you either kﬂow, just you have a
gut sense of that or the survey has told you that. If not
condemn-- there is not only widespread disapproval, but
condemnation of the FLDS Church's practice of polygamy. It
is Mr. Jeffs that most people, again, hold responsible for
this. And this is all happening in Washington County's
backyard.

If you juxtapose that noteoriety with that of the
alleged victim, Elissa Wall, the James court was concerned
about the age and the wvulnerability of the victim in the
James case. In this case, those very same factors are front
and center. The alleged victim in this case is someone that
is described, somecne who is able to escape, basically, is
what is said, from the FLDS community. She was 14 or 15, or
14 and 15 at the time of the allegedlcrimes. And‘the media,
and I will be talking about this later on, Your Honor, but on
September 2nd, shortly aftef'Mr. Jeffs was arrested, The
Spectrum, I'm not sure if I say his name right, Mister -- is
it Cochero -- anyway, was one of the editors of The Spectrum,
wrote this editorial piece. I won't read it all ﬁecause it's
in the materials, and I'm sure you read-it before. But just
as it relates to one of the James factors itself of
juxtaposing Warren Jeffs with the victim, here we have let's
see hefe, "Jeffs faces felony sex charges for his alléged

role in arranging, performing the spiritual marriage of a
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young girl." And later -- that's the problem with this whole
thing, the misuse of faith to hold complete control over an
innocént mind, never mind the talk of fraud and other abuses.
In oﬁher words, let's just go ahead and add to it a laundry
list of crummy things that péople have to say about Mr. Jeffs
and the FLDS Church. This was a little girl, they might as
well have said a poor little girl forced to become a WOman
pefore she was mentally and physicélly able to do so.

This is the newspaper expressing an unequivocal
opinion piece that depicts, in fact, the innccent victim
versus Mr. Jeffs, this maniacal leader of an unpopular
church. So, I do think 1if you just do that simple
fuxtaposition, which is exactly what the James court asks you
to do when you make that comparison, Mr. Jeffé is clearly not
con the same footing, not at all on the same footing with the
alleged victim in this case. The paper says it. Paper
repeats that over and over again.

The size ¢f the community is the second factor, the
size of the community and the familiarity of most of the
Washington County residents with Mr. Jgffs.

The James court, quoting from the United States

Sﬁpreme Court said, the smaller the community the more likely

there will be a need for a change of venue. And in any
event, when -- I'm sorry, will be a need for change of venue
- in any event when a heinous crime is committed. So, 1f you
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compare the 120,000 population of Washington County with the
950 or 60,000 in Salt Lake County, again, if yocu compare the
size of these communities, the James court noted that a major
crime is much more likely to be empbedded in the public
consclousness with greater effect and for a longer time than
it would in a larger metropolitan area. Again, Mr. Jeffs is
the recognézable public figure xegardless”of a jutor's
religious affiliation. He is this recognizable figure of the
FLDS Church. Most people in Washington County are certainly
familiar with Mr. Jeffs. And the deferdant's status as the
prophet of this church, certainly, mékes him stand dut.

Now, I'm not sure if the court agrees with this, but
again, as it relates to Washington County versus Salt Lake
County, a very important statistic, Your Honor, throughout
was when Qe asked the folks, although putting this up, don't
loock at-the man behind the curtain --

THE COURT: ©Don't worry about it, counsel.

MR. BUGDEN: ©So, you'll remember that we ask the
gquestion, you know, how effective deo you think the criminal
justice system is? And we also ask how reliable do you think
the media is in reporting criminal events‘or events
surrounding a crime. And across -- and also, what percentage
or how many of you got your information from the news media.
On those three questions, Salt Lake County and Washington

County were virtually in a dead heat. You know, we don't

.
- .
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have to talk about the statistical margin of error there,.
They are just the same, basically.

THE COURT: But, the source of infcrmation, the
community gossip is where there 1s a statistical and
substantial difference between the two.

MR. BUGDEN: Right.

THE COURT: And thaﬁ's one of the things that James
insists that this court look at. |

MR. BUGDEN: And the language of James ié, is there a

reason for you to believe -- as it relates to the standard,

'is there a reasonable likelihood that a fair and impartial

jury can'trbe_had in this county? Is there a reasonable
likelihood of that as it relates to the concept of neighbor
to neighbor, neighbor to friend, gossip, rumor mill, whatever
kind cf t#ash talking pecple have when they talk about a high
profile case, in this case, Warren Jeffs. What does that
say? .IS there a reason for you as the.judge, being impartial
vourself, is there a reason for ycu to say that in fact there
ié a real reason for us to believe that there is more
consciousness about Warren Jeffs that it is more embedded in
the consciousness cf Washington County? That clearly is what
Dan Jones and Diane Meppen tried to say, and as Dan Jones
tried to stand his gréund with the withering
cross-examination from the court. That's the point. His

point is, it i1s more embedded in the consciousness of
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Washington County than Salt Lake County. An 18 percent:
difference, that's not chicken feed. And if you apply the
7 percent, it's still a statistically significant number,
judge. So, is person-to-person talk reliable? You know,
person—to-person talk, that's when you include and insert
your opinicns about someone. That's when you include
cpinions -- you know, it's not a reliable source of
information. So, peoéle, far more-people in Washington
County are talking about it. Again, the big picture color,
that's the point.of this, giving coler fc the nunbers in
Washington County, a lot more people are talking, talking
about Warren Jeffs, not just télking about the crime, but Mr.
Jeffs and the FLDS community and polygamy and underage
marriages. That's what they are talking about.

Let's talk about the gravity of the offense.
Washington County has never encountered -- the étate has
given you some appendices that are part of his, state's f@ply
memorandum to us. Go ahead. Study them all. Look at the
sex abuse cases or the high profile cases or kidnap cases,
fine and dandy. But in terms of Washington County, has
Washington County ever had a more notable or more notorious
or memorable allegation, more notorious crime? I don't think
so. And have any, whatever the names were on the state's
appEndix ofrhigh profile cases, have any of those people,

nave any of those people prompted Ed Kociela -- apologies for
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the name, if I'm mispronouncing -- had any of them, were any
of them the subject of not just one but two-editorials,
actually, many more, but right now I'm just talking about Ed,
expfessing the kudos to the state's prosecution team; kudos
to the state for going after the most vilified polygamous
leader since Joseph Smith? Kudos from the newspaper that
furnish, the local newspaper that is furnishing opinions and
data and information about this particular crime. So, as to
the gravity of the offense, you know, in Stubbs; Stubbs, the
court was.concerned in, Beaver County, with a rape. Well,

here, it's essentially the same. Although, it's called

accomplice to rape. It's, essentially, exactly the same.

Then, I want to talk, which the survey people didn‘t
talk about, but this is something that you can evaluate for
yourself. ©Now, I do want to talk about the fourth factor,
which is the amount of bias and the publicity surrounding the
chargeé. It is true, as the state alleges in their reply
memorandum, that there is widespread media coverage of this
particular case. Of course, we know that. of course, we
know that. All across the state this is being reported,
whether it be in the Deseret News Today, whether it be in the
€alt Lake Tribune, whether it be on CNN. Yes, t+his is a case
that has received widespread attention. But what is
different, what 1is differenﬁ is if we look at the publicity

that this case has received in Washington County, again,
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where Hildale and Colorado City ére in the backyard, if we
focus for a2 moment on the news media and, in particular, on
the print media, and that ends up being The S$Spectrum, if we
look at The Spectrum and the amount of coverage and the type
of coverage, we don't have editorials appearing in the Salt
Lake Tribune or the Deseret News saying, hang him high. We
don't have that. We don't have opinion pieces coming out in
either one of those newspapers saying, hooray to the
prosecutor for prosecuting this guy. We don't have that. We
don't have the Salt Lake Tribune and the Deseret News w;iting
an opinion piece that I'1l talk akout in 3ust a minuté when I
get to it. But, I'm falling here. Where The Spectrum is
saying to you, Judge Shumate, you should deny this motion
where they name you in the editorial and say that you should
deny the motion.

The pervasive publicity in Washington is certainly
different than anything that has appeared in Salt Lake
County. And; again, as it relates to the reasonable
likelihood that this prejudice will taint the jury pool, I
just don't see how you can get beyond how The Spectrum has
weighed in on this case. The Spectrum articles consistently

portray Warren Jeffs in an unfavorable light over and over

again. Whether the article trumpets sympathy for The Lost

Boys or reports that Mr. Jeffs showed up on the FBI's ten

most wanted list, it's all decidedly unfaveorable to Warren
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1 Jeffs.

2 In May 2004 and August 2006 scmecne who has fallen

3 away from the church, Ross Chatwin, compared.Mr. J@ffs to

4 Adolf Hitler and said that his controcl over the church is not

5 unlike that dictator. ©On May 7th of 2007 -- I think that's

& the wrong day. It must be of 2006, there is discussion of

7 Mr. Jeffs appearing on the FBI's Ten Most Wanted List. fhis

8 is distributed, the Ten Most Wanted List. In the article, it

9 says distributed worldwide. It had headshots of Mr. Jeffs.

10 And ﬁhen, also, on that same list, and in the article they

11 compare him to Osama Bin Laden in terms of his notoriety.

121 Then, the FBI had a reward, again, in The Spectrum article.

13 $100,000. On August 30th, a Patrice St. Germaine, again, for

14 The Spectrum, reported for the manhunt for Warren Steed

15 Jeffs, did not end as some had speculated, meaning? I guess,

16 her. It did not end in a hail of gunfire leaving tﬁe

17 polygamous sect with a martyr. This is her article.

18 On September Zﬁd, 2006, fhe article I have been

19 talking about by Ed Kociela, here, the city editor expresses

20 his opinion on behalf of The Spectrum. And that's ﬁhe

21| problem with this whole thing, the misuse of faith to hold
22 complete control ovér an innocent mind. Well, that -- then

23 they go on to say, that's exactly -- "That's exactly what

24 Belnap" -- Smith, I guess, is the prosecutor in Arizona --

25 "that's exactly what Brock Belnap" -- I think you can count
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on his support in your campaign for re-election -~ "I think
this is a case where the prosecutors are seeking justice and
morality."”

Then we have Flora Jessop. A guest editorial with a
headline, "Polygamy Needs Federal Probe." Begins with, "I
escaped polygamy 20 years ago and now help others to escape.”

Now, December 7th,.Spectrum had a headline, "Jeffs'
very look made his followers cower." Goes on to say, "This
is a man who deserves to be sent to prison. This is a town
that deserves to be finally free and live normally."

Then, on Maxch 7, 2007, of this vear, The Spectrum |
article read, "Vénue change unnece;sary." The Spectrum
actually comes out and takes the position, naming me. It's,
basically, an article of how dare the defense lawyers ask to
change the venue. What an insult to the people of Washington
County to ask that the venue be changed. They even say,
"Bugden even commissioned Dan Jones." As if that's a bad
thing. ' How else would you measure, how else would you try to
go ahead measuring whether or not Mr. Jeffs will be treated
the same way here as in Salt Lake County or whether or not we
can can seat a fair aﬁd impartial jury?- But, no, The
Spectrum weighs in on this as well to say, how dare Bugden
and the defense team even consider a change of venue. Then
they name you by name and point cut that, gee, this could be

very expensive, be very expensive to change venue. Well, to
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state the obvious, which I'm sure you would agree with, costs
can't possibly be the issue when we are talking about
fairness trying to seat a fair and iméartial jury. But I am
happy to report, my kids, my two children, are in college.
They are away at college. I have some épare bedrooms so that
Mr. Belnap and Mr. Shaum are both welcome to stay in my house
to save the state some meney in that regard.

I also peint out, as it relates to the news media
blitz and The Spectrum's position on all of this, judge, I
think it bears repeating exactly what the James court said.
There are limits to what should reasconably be asked from
prospective jurors who have been exposed to repeated media
editorials. These innuendc laden articles and editorials,
day after day, use language that castigate and portray my
client as something akin to Osama Bin Laden. In the media
coverage, here's the bottom line as it relates to the four
factors. The media coverage in Washington County is
decidedly different than the media coverage anywhere else,
whether it be Salt Lake, Iren County, anywhere else. There
is a huge difference in the numbers. And, although, by your
questions have suggested that you can weed out the people who
have opinions through voir dire, I just remind you of what
the supreme court said in State vs. Ball. That the most
characteristic feature of prejudice is the inability to

recognize itself. TIt's just like the people in a survey
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analysis that don't want to admit that they don't vote but
they say that they do. And it's just like when a judge sayvs,
with.all due respect to judges in general, in a toné of voice
and a rehabilitative toné in mind, but that's the intent --

THE COURT: You could set that aside, couldn't you,
Mr. Smith?

MR. BUGDEN: Right. Exactly. Of course, you could
set tﬁat aside. Of course, you are not such a racist and
idiot that you couldn't set aside that you didn't  like
whatever. Sco, again, I say there is only so much you can
expect jurors to do. There is only so much you can expect
people to do. And the state points out in State vs. James,
you have this overwhelming response by the community. It's a
one of a kind case, you know, where the community tried to
find the missing child. Remember in Cache_Cognty? And Mr.
Belnap's reply, at least part of his reply to me is, well, we
don't have an%thing like that in this case. The community
wasn't out locking for a victim. But what we do have is the
community, this is all happening in the backyard of
Washington County. We do have a community that, I believe,
is embarrassed by the practice of polygamy and would welcome,
just like one of the articles I sent yvou last week, you got
Monday, I suppocse, just like the person who says, I
volunteer. Let me be on that jury. And if I can't be on

that jury, halleluish, my daughter will be. And she will

N
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certainly convict. 2nd she will certainly do what I can't do
if I don't get chosen.
There is a huge difference, Your Honor, in the

"definite guilty." There is a big difference. And it's

unfair, you know, to be intellectually honest to add the

"definitely guilties" with the "probably guilties” and say,

gee, it's just the same. You end up with 75 percent; or 78

in Washington and Salt Lake County. The "probably guilties™
zre the area where their minds can still be swayed.

THE COURT: Counsel, that's the one portion of the

ranalysis of the poll that you commissioned that bothers me

ﬁheAmost. s I lcok at the press coverage in this case,
which certainly for Washington County is‘absolutely without
precedent, and as I look at the press coverage for this
entire region, my parents and brethren in Phoenix, my wife's
aunt in Tucson keep telling us about how I'm on TV throughout
+he state of Arizona. Because of that feature, number four
in the James analysis, isn't the court almost forced, out of
an abundance of caution, regafdless of where we pick a jury
in this case, to lump those twe together? " If we were talking
about another first degree felony, but one without press
coverége, an armed robbery, I would feel a lot more
comfortable in keeping the probably guilty pecple, at least,
long enough to ask them, well, what do you think about

setting that aside. And we wouldn't do it herxe in the main
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body of the courtroom where all the other jﬁrors are there to
get a group mentality concept going, but we would do it cne
juror at a time in chambers, in a much more relaxed but much
more probative setting.

MR..BUGDEN: I have two responses. First, as to the
numbers, you know, we are just going to make perhaps --
obviously, you are the judge. We are going to have to:
perhaps to agree to disagree. But what the pollsters have
told us, what Diane Meppen explained is the probably guilty
is not like definitely guilty. It's a different category.
It's a different animal.

THE COURYT: Aren't I saferMin even avoiding that?

MR. BUGDEN: Well, sure. Sure. But the point is,
which is what Mr. Jones was trying to articulate, and what
both of them are saying, and what I'm saying to you, is that
because of the media coverage, because of all the factors,
but including the media coverage, there is a significant
difference in the body of people you will pick this jury from
in Washington County where there is a much larger opinion, 52
to 39 percent believe already that he's defiﬁitely guilty.
And then in the probably guilty where Sélt Lake has a larger
percentage, the beauty of that, and what favors Sait Lake
County then, is that in that category the people are not
definite. They can be swayed. You can at least see some

movement. S50, my point is, as it relates to starting with
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people that don't have an opinion, people tﬁat are more
likely té be impartial, I think.that the survey 1is important
in that regard.

As to your comment about your relatives, or anycne
who has followed the case, whether it be in New Jersey or in
Arizona or wherever, because there has been widespread
publicity, what's different is that this is happening in
Washington County. And -- and, like Cache Valley, where the
residents of that community rally to the cause, try to find
the young béy, I think it wés a boy, it's similar here where,
at least in Washington County, where Hildale and Colorado
City are in the backyard heré, places that practice this
unpopular concept of polygamy; here you have, in Washington
County, vou have massive negative publicity that the people
in Arizcna haven't fead Ed Kociela. They ﬁaven't read that.
They haven't been bombarded daily by The Spectrum taking a
position that, let's go ahead and hang him right now. We
don't need to have a trial. That's different.

At the end of the day, the standard is,‘is there a
reascnable likelihood? That's the stapdard. And ﬁhen you
look at these four factors, I believe that it's clear that
there is & reascnable likelihood that impartial jurors will
not be had here. And, again, saying what the United States
Supreme Court has said and repeated by the Utah Supreme Court

in James, reversals are merely palliatives. It's just like
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exercising a peremptcory cause, or striking for cause, rather,
Striking for cause, where the supreme court has said there is
no reason not to deo that. I would say as it relates to the
change of venue with the évidentiary picture that vou have,
with the amoént of publicity and the response particular to
Washington County, I would say, and we certainly believe, is
that the safe bet, and what you need to de¢ in order fo ensure
that this man receives a fair and impartial trial is to use
the simple mechanism ¢f changing the venue to a county where
there is a more diverse population and where people don't.
have as much c¢pinion about Warren Jeffs, where there aren't
as many pé@ple talking and gossiping about Warren Jeffs.

And, in the languagé cf James, where it's substantially'
further away from where the crime allegédly occurred, where
there 1s less chtact, less of a nexus, less of a commitment
to sort of ridding curselves cf this problem in Washington
County, I think when you look at the whole picture, there
certainly ié, again, back to the lénguage of James, a
reasonable likelihood that a fair and impartial jury can not
be had here. And it will certainly be better and safer for
tﬁis defendant, in the most high profile case ever to come to
Washington County, that yvou move it out of this county.

There is only so much you can expect jurcrs to do. And there
is only so much, no matter how skilled vyou might be at voir

dire, judge, in us ending up at the end of the day with a
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fair jury. So, 1 say, again, the most important moment in
the trial is when we pick that Jury. And if we are going to
start with a jury that already have bias, whether they
express that to us or not, it makes sense to move the case to
Salt Lake County.

THE COURT: Thank you, counsel. DMr. Belnap, on
pehalf cf the state.

MR. BELNAP: Thanks, judge. The standaxd is whether
it would be reascnably likely that we could not set a fair
and impartial jury here in Washington County. And the state
agrees we have an obligation tec do Justice in this case. Bﬁt
it is reascnably likely that we would set a fair jury in this
case. The data submitted by defense shows that the same

amount of people, approximately, in Washington County as in

Salt Lake County, have no opinion yet of the case. If you

take, for example, The Spectrum's presence here in Washington
County and its press coverage, the fact that Hildale is in
our backyard, all of the other factors identified by Mr.
Bugden, nonetheless, 22 percent, 20 percent, their very own
data shows that here in Washington County a greater number of
people have yet to make up their mind regarding whether the
defendant is guilty or innocent. And that's --

THE COURT: But, counsel, of that 20 percent, it's
more than twice as likely that they have been exposed to

community gossip. That's the other salient figure that comes
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out from this survey, as I see it. That the information that
they were receiving is community gossip as opposed to press
coverage or TV coverage. How do you see that?

MR. BELNAP: Well, Youf Honor, the survey asks, what
is the source of your information? 2nd it's 90 odd percent
said, in every county, the press. In Washington County,

30 percent said, family. That means'they are getting it from
the press and they are getting it from family. I think it's
fair to coﬁclude that people in Washington County are
probably talking about this case more than they are in other
counﬁies, including Sait_Lake County, But, given that fact,
you still have the éame percentage feportiﬁg that they havé
not yet formea an opinion regarding the case. And, as the
court said, if you extrapolate from the 300 jurors that we
are talking about bridging in, that means you are going to
get 66 jurors from the data that have yet to form an opinion.
And you are going to have that whether you are in Salt Lake
County,“which has a vast majority of press representatives,
or here in Washington County. That is not going to be any
different depending on where we are at. And also, we have

got the whole tolerance of error to throw in there. So, let

" me turn to the James factors and the way the state sees them.

The first is the relative standing of the defendant
and the victim. And, of course, that goes to potential

prejudice against outsiders and people who are different.
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The fact of the matter -- and that's a relative thing too.
The fact that is that neither the victim or the defendant

have any particular standing in Washington County. Neither

. are insiders. And both of them probably can be characterized

as outsiders. If you are going to characterize the victim
just because cof the victim status as having special status,
that eliminatés your ability to set a fair and impartial

jury, you would never be able to. So, you have to look at

what they are. And neither of them are relatives, related

to, like, the mavor, or they are not his daughter, like it

said in that one case. They don't have ties to our community
that are unigue, that weould mean that somebody on the jury
might know them and want to zuie one way or the other for
them based upon their persocnal connection w;th them. Also,
to the extent that the defendant.is different from the
residents of Washington County is geoing to be different from
t+he residents of Salt Lake County as well. Remember this one
case the supreme court indicated, that they had a concern
about the differénce because of this particular defendant had

a earring and long hair. And the people in that small

community might think he was different. - That was an
articulated concern of the supreme court. Well, that's going
to play into the James factor. 1It's not a factor here. It's

not a basis to change venue.

The second factor, of course, 1s the size of the
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cemmunity. And tﬁat goes to personal involvement in the
crime by the jurors; As fhe Logan case involved, you Rnow,
there was a big community effort to get involved in the
search. And there were flyers and volunteers and all that
soit of thing. We don't have that in this case. What we
have_in this case is people who have read about it which
isn't.eﬁought. Then vou have some people who are getting a
source, 30 percent sppposedly, their source of their
information in addition to the news is talk about it with
others. There is no case precedent to say that that is a
basis to change venue.

The third one, the third factor, is the natire and
gravity of the offense.. Don't want to in any way minimize
the crime of rape. But it's whether or not it embeds itself
in the consciousness of the public. Well, unfortunately, as
this court's very well aware, Washington County is not so
small any more that a sihgle case of rape is going to imbed
itself in the consciousness in the mind of the public. And
the data that we received from Dr. Jones shows that despite
all of the stuff that's circulating arcund, the same
percentage of people in Washington Counﬁy as in Salt Lake
County have yet fo form an opinion, which indicates that it
not imbedding itself in the consciousness of the people here
any more than it would be in Salt Lake County.

Finally, of course, is the nature and extent of

s
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publicity. And, as Dr. Jones said, and counsel acknowledged,
the nature and extent of the publicity has been extensive
everywhere. In fact, if you add the two together, more
people in Salt Lake County actually have a precoﬁcéivgd view

of guilt than they do here in Washington County. If the

‘court's going to change venue, Rule 29 (d) says the court

should move it to a place free from the objection. Free from
the taint of prejudice, as ancther court expressed it. We
don't have that circumstance here. None cof the James factors
add up to a reqﬁirement that the court change wvenue or that
give us an iﬁdication we can move to a place that's free from
this supposed objection. So, let me talk a little bit about
the survey of why it doesn't really translate to a jury pool.
You know, Your Honor, I heard Miss Méppen say that
it's difficult, it's a challenge to form a survey that
doesn't introduce bias or put them intec the words.l Well, if
you look at the words in paragraph 16, which is therobjective
guestion tﬁat solicited iheir information. It says, "in your
own personal opinion, do you feel the suspect is gullty or
innocent of the crime?" Well, Your Honor, lcok at the word
"suspeet." The word "suspect" connoteé a suspicion.
Suspicious. Suspicious. Suspicion. It's not neutral in its
language. It suggests a result. And then they ask them, the
very first one. Definitely guilty. Probably guilty. As

they read down the line. The guestion itself is not neutral.
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It's not the kind of question that a court would ask during
voir dire. Then it asks for a feeling. Well, what's your
feeling? Well, a feeling is not the same thing as a settled
belief or a conviction. The survey didn't go into the kind
of questions that the coqrt would do on voir dire. It didn't
impose the sanctity of the courtroom, you know, the rising to
cccasion that comes from that éort of experience.

THE CQURT: Ccunsel, Mr. Jones was not at a;l
impressed with the sanctity of the court.

MR. BELNAP: The survéy questions only lasted six
minutes. No one had the impression pla@ed on them, they were
placed under oath and need to‘answér truthfully. Now, that's
a far cry from the probing analysis that competent cocunsel
and an experienced judge do to get to the truth of the kind
of gquestion that Dr. Jones and Miss Meppen said that they
couldn't even come up with on a survey. The survey result
would probably be a little different if they were to ask
other than these kind of questions, the kind of questions,
Could you be a fair and impartial juror? I don't know how

they could design that. But that's not the survey that they

~asked. S0, the survey is not a reliable indicator of the

potential biases of the folks that were questioned. That's
why the supreme court -- you know, Your Honor, the Supreme
Court of the state of Utah, in two different cases, has

rejected or has said that change of venue is not reguired.

12




19

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

One, in Ronnie Lee Gardner, '92, 90 percent of the people
surveyed thought that he was guilty. And, in Bishop,

82 percent of the people thought that he was guilty. That
didn't compel a change of venue. In fact, supreme court saild
that the court was free to disregard the survey in its
discretion.

If the court's going to change venue, then the-state
asks that we change it to a placé free from the objection.
And there is no objection, there is no place that we can go
that is free from the alleged objection. The people of
Washington County can set a fair and impartial jury. Their
OowWn survey proveé'it._ The James factors don't reguire it.
The court and counsel must do a prcbing, fair and competent,
professional job in selecting a jury wherever we go. And ve
can do it here in Washington County just as easy as we can in
Salt Lake County. Thank you, Your Honor.

THE COURT: Thank you, counsel. Well, this court has
had it made abundantly clear from the Utah Supreme Court that
the factors in James must be applied. And it's my job to go
through those factors now and make some determinations.

With respect to the standing of the defendant and the
victim within the community, the first James factor, the
defendant does have a substantial standing in the community
by virtue of the press attention that he's given. This is a

unigue circumstance because Mr. Jeffs is not known
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personally. And were it not by the virtue of the press
aﬁtention paid to Mr. Jeffs, he has made no effort to make
himself personally known outside of Colorado City/Hildale
area, Washington County. He's made no effort te do that.

But the spotlight of media attention hés given him a standing.
in the community that he octherwise would not have had. Aand
there is no evidence thét he sought that at all.

The victim has no standing in the commﬁnity at all.
She is a young woman, unknown in Washington County outside Qf
her own community, which is a very clesed and insular
society. She simply is not like the victim in Stubbs, #ho
was the graﬂddaughter of the football coach at the high
school in a county of only 6,000 people. There is a
substantial difference hére between Stubbs, as I look at
factor cne of the James case.

Factor two is the size of the community. Stubbs and
Widdison are Beaver and Millard counties respectively. Both
of them together do not make a high percentage of the
ciéizenry of Washington County. The court is impressed with
the data offered by the state in its memoranda that
Washington County has the highest perceﬁtage in the whole
state of persons not born in the state of Utah. Washington
County, I suspect, has less likelihood of being an insular
community as you might find in other sections of the state.

We may not have as many different colors of faces and
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Lake Coﬁnty, but we are remarkably diverse considering the
history of the area.

The gxavity of the offense is of high degree. And,
frankly, this is a factor that can only be found out in the
voir dire process. It has been always amazing to this court,
both in my years on the bench and as my years as & practicing
trial lawyer in Southern Utah, 15 years -- 15 and-a-half
years as a trial lawyer and now over 16 years con the bench,
that cases that the legal community and the law enforcement
comnunity and the court's community have seen as extremely
important, high profile, are so rarely known Dy the'peopleA
coming in for jury voir dire in Southern Utah, which I have
worked in almost.exclusively. So, it's difficult for a
sitting judge or a practicing attorney to look at the gravity
offense factors as a jury, apparently, does. My experience
tells me that jurors look at all crime as an important
matter. But specific crimes, regardless of their heinous or
non~heinous nature, carry little weight, in my experience, of
upwards of four or 500 jury trials.

The greatest concern in James is the couri's greatest
concern throughout and has been this court's greatest concern
throughout this procedure. And that is the bias of the media
attention here within Washington County. And it is

unfortunate that I see that the reporter for The Spectrum has
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parted us, probably, for a deadline. But the evidence that
the court has received from the defense in this matter, which
are direct photccopies of articles, letters to the editor,
and op-ed piece from this lccal paper, constitute an
unfortunate and unjustifiable drum beat to impact this case
in an inappropriate fashion. That is an abuse of the nearly
unféttered power that the press has. The press has an
obligation to, within the needs of its reguired job, to avoid
attempting to impact the outcome of an important dispute
between the state of Utah and a criminal defendant. And
there is no place in American society for these who buy their
ink by the barrel, to try to convict someone prio: to trial.
0f the four James factors, number four, the bias and
the publicity is the most weighty one that the couft sees.
And, counsel, I am most concerned about our ability to reach
that standard that the courts mﬁst reach of a reasonable
likelihood of a fair and imparfial jury being impaneled here
in Washington County. When the éourt sees the kind of
language that has been submitted to it from the local media,
the ability to find a reasonable likelihood is substantially
impaired. What I do not know is whether or not it has been
fatally impaired. And I can not know until I attempt to
impanel a jury locally. So, the motion for change of venue
is at this stage and without prejudice overruled and denied.

But it may be granted immediately during the voir dire
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process if we can not reach that reasonable likelihood that
the court 1s seeking.

Now, counsel, I have thrown iﬁ a factor here that
neither James nor Stubbs nor Widdison has been addressed by
the appellate courts of this state. Stubbs would tell you
immediately, Mr. Bugden, t¢ take an interlocutory appeal to
the supreme court based upon my ruling. The supreme court, I
know, will look at my ruling, and based upon that ruling make
its decision as to whether or not this is an appropriate
course to follow to begin to try to impanel a jury. We can
21l see from the, I think, reliable and substantive 3
information drawn from the Jones poll that the only
reasonable way to impanel a jury is to disqualify those who
have expressed any opinion as to Mr. Jeffs' innobence or
guilt. And, as we go through that process, any idea that
anyone can be rehabilitated by ﬁhat leading guestion, yes,
but you could set that aside, couldn't you, we are pfobably
not going to do much of that. But it will be on an
individual basis. And it will be done with very careful
attention. And, counsel, I can tell you this, if we bring in
300 people, and can not seat, for peremptory challenges, at
least 25 in order to get the necessary alternates and eight
jurors, the minute we run down to number 24, this motion will
be granted and will leave this county. And that may be most

costly. It may be most time consuming. It may take more of
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the court's time than, frankly, this or any other court in
the state has. And that may well be laid at the feet of
those who exceed ;easonabie press coverage.

Anything else we need do from youf standpoint, Mr.
Bugden?

MR. BUGDEN: Yes, sir. BAs soon as the court, with
the state's help, has an opportunity t¢ prepare an crder, a
final order, on actually all three matters that you have
ruled on today, but the one, well, really, all three matters,
the change of venue and the refusal to gquash any aspect of
the bindofer, and also the constitutionality of the word
enticement, I need an order, you know, final order from which
we can appeal._ I also need to ask the court, or, I'm asking
you today to enter a stay -- we don't have a trial date, but
I would ask you to enter a stay, nct of the whole proceeding,
because we intend to move forward with the court on
April 23rd and several days thereafter on a variety of
evidentiary motions that nee& to be decided. But, I want to
stay the case. I want to be able to continue to communicate
with the court, the trial cocurt, and continue to prepare the
case for trial. But I would ask you torat least stay the
proceeding as it relates to the trial in crder to afford us
an opportunity to petition the supreme court for an

interlocutery appeazal.

THE COQURT: Counsel, I take my direction from the
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supreme court. If the supreme court in considering your

petition for interlocutory appeal orders a stay, I will stay
whatever they want me to stay. Mr. Jeffs is presumsd
innocent. He is residing in the county jail right now. And
T will not stop this case from having a ﬁriai setting unless
T am instructed by a superior judicial authority. In ail
deference toc your position, counsel, I know exactly why you
are doing that, Mr. Bugden, but the ends of justice from ﬁhis
judge's standpoint say we go Lo trial to try to resolve these
issues as quigkly as we possibly can. And we'll let the
supreme court tell me if I have to stop. i appreciate the
request, counsel, but I can't grant it under these

circumstances.

However, I would like a final order on this matter.
vou all have faxes. I would like to be able to sign a final
order on.Monday. Is there any problem we can't get.that
together by then? |

MR. SHAUM: No.

THE COURT: A1l right. And I would like your
approval as to the form of the order, not necessarily the
content, Mr. Bugden, but I would like ﬁo see your approval
before I sign it as well. I want to make sure you have had a
chance to go over it. Anything else this court needs to
address at this time?

THE DEFENDANT: May I apprcach the bench?
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matter,.

matters

THE COURT: 1I'm sorry, Mr. Jeffs. You may not, sir.

THE DEFENDANT: I just need to take care of one

THE COURT: Mr. Jeffs, your counsel can take care of

for vyou.
THE DEFENDANT: Pardon?

THE COURT: Your counsel can take care of matters

that need to come before the court, sir. Thank vou,

everyone. We are in recess.

THE DEFENDANT: Can 1 take care of it right now?
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