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Jeffrey 1. Hunt, Bsq. (5855) By Cé”/\‘

David C. Reymann, Esqg. (8495)

I'ARR WADDOUPS BROWN GEE & LOVELESS
185 South State Street, Suile 1300

Salt Lake City, Utah 84111

Telephone: (801) 532-7840

Y'acsimile: (801) 532-7750

Attorneys for the Associated Press, Deseret News
Publishing Company, publisher of the Deserer
Morning News, The Salt {.ake Tribune, The Spectrum,
onneville International Corporation d/b/a KSL-TV,
P'our Points Mcdia Group of Salt Lake City, Inc.

d/b/a KUTV 2 News, the Utah Media Coalition,

and the Utah Ileadliners Chapter of the Society of
T'rofessional Journalists

IN THE FIFTH DISTRICT COURT IN AND FOR WASHINGTON COUNTY

STATE OF UTAH
STATE OF UTAH, MEDIA INTERVENORS?
MEMORANDUM IN
Plaintiff, OPPOSITION TO DEFENDANT’S
MOTION TO EXCLUDE
VS, CAMERAS IN COURTROOM
WARREN STEED JEFFS,
Criminal No. 061500526
Defendant.

Judge James L. Shumale

Intervenors the Associated Press (“AP”), Deseret News Publishing Company, publisher

of the Deseret Morning News (“Morning News ™), The Salt Lake Tribune ("'Tribune "), The
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Spectrum, Bonneville International Corporation d/b/a KSL-TV (“KSL-TV”), Four Points Media
Group of Salt Lake City, [nc. ¢/b/a KUTV 2 News (“KUTV™), the Utah Media Coalition {the
“Coalition”), and the Utah Headliners Chapter of the Society of Professional Journalists (the
“Society”) (collectively the “Media Intervenors™), through their undersigned counsel, hercby
submit this Memorandum in Opposition to Defendant's Motion to Iixclude Cameras from
Courtroom,

ARCUMENT

Delendant contends that the Morning News acted improporly when it published the
contents of a note that Mr. Jeffs wrote in open coust, held up, attempted to give to the Court, and
a portion of whose content was then read and corroborated by multiple law enforcement sources.
Now claiming that this notc was actually a privileged commumnication between Mr. Jeffs and his
counscl, Defendant asks the Court to punish the news media, and the public as well, by banming
all still photography from this public judicial proceeding.

There is no question that public observers of court proceedings should act responsibly and
not snoop or eavesdrop on privileged communications between parties and their counsel. This
applies not just to media photographers, but to any member of the public in attendance who could
Yisten in on conversations or peer over an attorney’s shoulder. At the sate time, the courtroom is
not an attorney’s private office, and the mere potential for eavesdropping has never been a reason

to close the courtroom Lo public access, Mr. Jeffs’ prosecution is a public court procceding, and
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the parties’ conduct in court takes place in public. Not every document held up in court is a
nrivileged communication, no matter how embarrassing its content may be. Indeed, most such
Jocaments are not privileged, particularly those that a party seeks to lodge with the Court.

The photograph of Mr. Jeffs’ note was one of several shot that day in court by 8 Morning
News photographer, acting as the media pool photographer. The Morning News photographer
did not take the photograph with the intent to digitally ephancc it or otherwise lcarn the content
ofthe note. Contrary to Defendant’s assertion, ne special lens or cquipment was vsed. This was
not a case of a media pool photographer sneaking around the courtroom surreptiliouéiy shooting
pictures of the attorneys’ or judge’s notes or engaginy in conduct in violation of Rulc 4-401.
Rather, the photographer was simply fulfilling his copstitutional role of covering this casc and
reporting on its proccedings to the public.

After reviewing the images back in the newsroom, a Morning News reporter discovered
that several letters in Mr. Jeffs’ note appeared to be visible in one of the images. After digital
cnhancement and analysis of the photograph, portions of the note werc legible, which confirmed
the information reccived from confidential law enforcement sources, who also knew of ils
content.

At that point, the question became whether the note was intended as a privileged
communication by Mr. Jelfs, or whether it was the same as any other public event in these
proceedings and a lepitimate subject on which to report. ‘the Morning News examined this 1ssue
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carefully and concluded that nonc of the tacts available to the Morning News, including the
vyewitness observations of those in the courtroom, suggcested that the note was intended as a
confidential attorney-client communication. That conclusion was based on the following:

. The note was not written by Mr. Jeffs in a meeting with his counsel where he was
seeking legal advice. It was written in open court after Mr. Jeffs asked to
approach the beneh, and it clearly appeared that Mr, Jeffs intended to give the note
to the Court. Mr. Jeffs never expressed any indication that he intended to give the
nute to his attorneys. In fact, his conduct was exactly the oppostte.

. No part of the content of the note discerned by the Morning News gave any
indication that it was a communication from My, Jeffs to his counsel, much less 2
communication that Mr. Jeffs intended to keep confidential, as Utah Rule of
Evidence 504(a)(6) requires.

J The conduct of Mr, Jeffs” counsel when Mr, Jeffs attempied (o give the note to the
Court is inconsistent with the assertion that it was a communication from Mr.
Jeffs to his counsel. Indeed, Mr. Jeffs’ attorneys concede in their memorandum
that they stopped Mr. Jeffs from doing so and rcad the note “for the first time.”

. The content of the note was disclosed to third parties even before publication of
the Morning News ' story. It is undisputed thal the content of the note was known
individuals other than Mr. Jeffs’ counsel, namely, law enforcement sources, who
independenily informed the news media of its content,

Based on these facts, the Morning News had no rcason to believe, and in fact did not
helicve, that the note was intended as a confideniial attormey-client communication. In light of
Mr. Jells® position as leader and president of the Fundamentalist LDS Church, his enormous
mfluence and power over the lives of its members, the serious nature of the criminal charges
against him, and the signifivance of the revealed information, the Morning News determined the

sontent of the note was newsworthy and should be reported to the public.
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This was not a snap decision, as evidenced by the week delay in reporting the story. The
dccision was made only after days of careful consideration and discussion, sometimes hcated, by
Morning News reporters and editors, and it was based on the Morning News ' copclusion that the
document was pever intended as a privileged communication and that its content was
corroborated by independent sources. As Defendant notes in his memorandum, the Morning
News also spoke with Mr. Jeffs’ counsel and invited her 10 explain why the note at issue was a
privileged communication and should not be published. In that meeting, she provided the
Morning News with no additional facts demonstrating that the note was intended by Mr. Jeffs as
a privileged communication, not with any legal explanation that changced the Morning News’
conclusion. Indeed, to this day, Defendant has not come up with any such explanation, other
than the asscriion that the note was embarrassing to Mr, Jefts, and therefore it is ipso faclo
privileged.

As the Court knows, the attorney-client privilege does not apply to cvery word uttered or
written by a defendant, nor does it cover documents simply because they are cimbarrassing to 8
party. It only applies to communications that the client intends to keep confidential between
himself and his coupsel. Utah R, Evid. 504(a)(5), (a)}(6). (o). Nothing in this casc suggests that
Mr. Jeffs’ note mects this definition. Mr. Jeffs' attomeys may have preferrcd that the note not be

publicly disclosed because it was contrary their defense in this case, but thal preference does
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not mean the document is privileged, nor does it justify curtailing the public’s ability fo view
these proceedings-

Defendant also makes much in his memorandum of the fact that the photograph was
“digitally enhanced” by the Morning News, suggesting that such enhancement is somehow
untoward. This argument is 4 red herring. If the media had no reason to believe that the
document it photographed was privileged — and it did not - then there is no impropriety n
enhancing the photograph. The Morning News did not use digital enhancement to glean
privﬂeged information; it did so to confirm what it had alrcady been told by law enforcement
officials and to more accurately report the content of what was not a privileged communicalion.

In obtaining and publishing this information, the Morning News certainly intended no
disrespect to this Court or the attormcys and litigants in this case. 1t simply believed the
informaii'on was newsworthy and should be reported to the public, and it had no factual basis to
believe that the information was covercd by any applicable privilege. T he Media Intervenors
agree that still photography should not be used as a means to intentionally invade the privileged
communications between parties and their counsel, of to intentionally discern the content of
obviously privileged documents. But that is not what happeped here, and the mere fact that
technology could potentially be abused has never been a justification to abandon that technology
altogether. Otherwise, all court proceedings would be closed to everyonc but the parties and
their counsel, and the public’s constitutional nght of access would be severely compromiscd,
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This case is a matter of significant public interest, pot only to the general public, but also
o the thousands of individuals whose lives and families have been and will be affected by Mr.
fefts. Sti‘ll photography is not as effective as full video coverage, as some states allow, but it is
nevertheless an important means of conveying these events to the general public and promoting
greater public understanding of the judicial process. This Coart’s Decorum Order reflects those
interests, and it need not be revisited.

Even if (he Court were concerned with the potential use of photography to invade the
attorncy-client privilege, however, that issue can be addressed within this Court’s considerable
discretion under Rule 4-401 without banning still photography entircly. For example, the Court
can amend the Decorura Order to prohibit the use of still photography for the purpose of
discerning the contents of privileged communications between parties and their counsel. The
Media Intervenors have no intention of doing so, and did not do so with respect to Mr. Jelfs’
note, but they have no objection to such a clarification of the Decorum Order. Such an
amendment fully addresses Defendant’s concerns and is clearly preferable to banning
photography entirely and significantly impairing the public’s right to observe these proceedings.

For all of the foregoing reasons, the Media Intervenors respectfully request that

Defendant’s Motion to Exclude Cameras in Courtroom be denicd.
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RESPECTFULLY SUBMITTED this _| %5 __ day of May 2007.
PARR WADDOUPS BROWN GEE & LOVELESS
[ Za N

L
Jeffrey P Hunt &J\VA
a

avid €. R¢

Atto for the Associated Press, Deseret Nows
Publishing Company, publisher of the Deseret
Morning News, The Salt Lake Tribune, The
Spectrum, Bonneville Inicrnational Corporation
d/b/a KSL-TV, Four Points Mcdia Group of Salt
Lake City, Inc. d/b/a KUTV 2 News, the Utah
Media Coalition, and the Utah Headliners Chapter
of the Society of Professional Journalists
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CERTIFICATE OF SE

I HEREBY CERTIFY that on the A% day of May 2007, a true and correct copy of the
foregoing MEDTA INTERVENORS’ MEMORANDUM IN OPPOSITION TO
DEFENDANT’S MOTION TO EXCLUDE CAMERAS IN COURTROOM was scni via
United St.ates mail, postage prepaid, to:

Brock R. Belnap

Ryan Shaum

WASHINGTON COUNTY ATTORNEY'S OFFICE
178 North 200 East

St. George, UT 84770

Walter F. Bugden

Tara L. Isaacson

BUGDEN & Isaacson, LLC
445 East 200 South, #150
Salt Lake City, UT 84111

Richard A. Wright

WRIGHT, JUDD & WINCKLER
Bank of America Plaza

300 South Fourth Street, Suite 701
Las Vegas, Nevada 89101

A A
Jffrey I\ Funt \lU
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