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Dear Commissioners,
Towards Healing Issues Paper

Thank you for the opportunity to provide a subnaesio the Royal Commission in relation to
the abovementioned paper.

We would like to make the following brief obsenaats about Towards Healing.
1. Its focus on the ‘formal’ receipt of a complaint

The focus of the Towards Healing policy documetdtes to the Catholic Church’s response
to complaints of abuse. We note that there are specific req@rgsrelating to the making of
a valid complaint. These include the need for traglainant to indicated that they “wish...to
invoke the procedures outlined in [the Towards kegl...document.” While we appreciate
the desire to define what constitutes a valid campl there is the need to ensure that any
procedural requirements do not result in prevendimg victims of abuse coming forward.

We are also of the view that the very strong emighiaghe document on responding to abuse
via formal complaints, could potentially diverteaition from the need for the Catholic

Church to also take proactive steps in identifyemgy responding to, abuse. In this regard,
the Church should seek to promote a culture whetremly victims and their representatives
are encouraged to raise concerns about abusdsbubhat Church leaders — and the broader
Church community — understand the importance dfange in relation to this issue.

Part 2 of the Towards Healing document “commit& @atholic Church to following a
number of important principles. One of these esvpntion (Sections 30-32). Section 45 of
the document also outlines a number of broad ptexestrategies. While it is important that
the document commits the Church to making widelgviam the Towards Healing complaint
process, as well as recognising the need for ptereesirategies, these commitments are not
sufficient to guarantee that the important prinespin Part 2 will be infused into the culture of
the Church. In support of this claim, we note fhaivards Healing is principally about the
establishment of a system for the handlinghdividual complaints about abuse. For
example, nowhere in the somewhat detailed desoniti the complaint processes does the
policy emphasise the importance of utilising thenptaints system — and other sources of



information — to proactively identify where riskspmssible abuse may exist. Furthermore,
notwithstanding its recognition of the importanégreventive strategies, the document deals
with this issue in only a cursory manner.

Therefore, while we recognise that Towards Heatimgtains many positive elements, it is
important not to overstate its significance asicle to combat abuselt is our view that
what is required is a multi-faceted and integrdtathework operating within the Catholic
Church — and in other social institutions — aimegdramoting a holistic response to creating
an abuse resistant environment. In this regardiate that the Royal Commission’s ‘Child
Safe Institutions’ issues paper, provides scopélimussing the range of other safeguards
which need to form part of an overarching framewaekigned to keep children safe.

2. Its definition of abuse
We note that the document defines abuse as:

e Sexual assault, sexual harassment or any otheucbafla sexual
nature that is inconsistent with the integrity lné trelationship between
Church personnel and those who are in their pdstare.

« Intentional acts by a person with responsibility dachild or young
person causing significant physical injury, or ethehaviour which
causes serious physical pain or mental anguistowiitany legitimate
disciplinary purpose as judged by the standardkeofime when the
behaviour occurred.

Based on our experience oversighting child abuskaremployment field, we believe that the
Towards Healing process — and any other similacgs® — should seek to include in the
definition of ‘abuse’ clearly improper behaviouathicrosses professional boundaries’. By
contrast, the definition requires an allegatiofiseixual assault, sexual harassmeraryr

other conduct of a sexual nature...”. In our opinion, the requirement that theeeamn

allegation of conduct ad sexual nature in order to trigger the Towards Healing proceds wi
inevitably lead the Church to exclude from its pewwthe behaviour of sexual predators who
actively avoid displaying conduct which is overslgxual in their conduct towards intended
victims.

3. Its jurisdiction
In terms of the reach of the Towards Healing prece® note that Section 34.4 states that:

These procedures are intended to apply to all caimtgl of abuse by Church
personnel within pastoral relationships, whethecleyics, religious
personnel, lay employees or volunteers. In the ohsarrent lay employees,
the response of the Church Authority will be mageanjunction with the
relevant body for employment relations in eacheStatTerritory, or such
other body as is set up for this purpose.

! In making this observation, we recognise that Trolwalealing is not the only policy/procedures rafeto
this issue. For example, the Catholic Church shiell in 2011 a document entitled “Integrity in 8ervice of
the Church”.



In addition, Section 36.4 states that:

If a Church Authority receives a complaint directlye complaint should be
referred to the Director of Professional Standémdwanage the process of
responding to the complaint. In the event thatramaint is received by one
Church Authority that ought to be dealt with by #rew, the complaint
should be referred to the Director of Professi@tahdards to make the
appropriate linkages.

However, section 39.1 states that:

If the allegations concern a current employee Gharch body, other than a
cleric or religious, then the Director should reffee complaint to the
relevant body for employment relations to invesiga accordance with the
applicable procedures of employment law (and ahgratelevant laws) in
that State or Territory or such other body as isupdor this purpose. When
the investigation has been completed, the Dirazft@®rofessional Standards
should liaise with the relevant body concerning hiowespond to the victim
if the complaint is validated. The response tovisém should follow the
principles and procedures outlined in this document

From our experience oversighting child abuse inettmployment field, we can confirm that
the Director of Professional Standards does ngt @lgivotal role in relation to responding to
the vast majority of child abuse allegations magharsst lay people who fall under our
jurisdiction. However, in making this point, itilmportant to acknowledge that in NSW, the
Catholic Church has put in place strong governamn@ngements for responding to
‘reportable conduct’ allegations which fall withime reach of Part 3A of the Ombudsman
Act. However, there would appear to be merit emRoyal Commission identifying the
extent to which the Catholic Church has departedhfthe clear governance arrangements for
responding to complaints of abuse that are outlindart 3 of the Towards Healing
document, and the impact, if any, that this mayehaad on diluting the overall effectiveness
of the Towards Healing process.

4, Its guidance in relation to investigative practice

The Towards Healing document makes a number of itmpbobservations about matters
which need to be considered following the recef@roallegation of abuse. Section 38.1
outlines the steps to be taken “where the comptioes not concern a criminal matter, or
where a complainant has chosen not to report thieenta the police or other civil authority
and wants to proceed under Towards Healing, ocithkeauthorities have decided not to take
further action under the criminal law or child grction legislation.”

Section 38.3 appropriately recognises the scopa foore informal dispute resolution process
for less serious matters.

However, for more serious matters, an investiggiiveess — led by assessors (see section
40) — will usually be employed.

When reading the relevant sections we have notddséction 38.5 states that:

After receiving notice of the complaint, the Chustithority (or his or her
delegate) shall, after consultation with the Dioedf Professional Standards,
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inform the accused of the nature of the complainkess through death,
disappearance or disability it is not possibledcsd. This should occur as
soon as possible unless a delay in so doing isresbby civil authorities.

The accused needs to be given enough detail at®gbmplaint, and the
person who was allegedly abused, to be able to affesponse. The Director
of Professional Standards may be involved in sugtoaess. The accused
shall be entitled to information about his or Hghts and about the process
for dealing with the complaint.

As an investigative body, we are concerned abasiiggneral approach; particularly in
relation to matters which involve serious allegasiof abuse. While we accept that the
policy clearly indicates that action under Towakttsaling should not be pursued when other
criminal or civil investigative processes are @ity it is nevertheless generally poor
investigative practice to put the allegations #® dlccused prior to obtaining critical evidence
that may either support or discount the allegatioihile such a practice is acceptable in
informal resolution focused processes, it is pnolalgc in serious cases that require a robust
investigation.

5. Criminal offences and the reporting of child abuse

Section 37 deals with the reporting of criminalesites to the police and recognises
mandatory reporting to child protection authoritj@$en relevant).

Section 37.4 states:

In the case of an alleged criminal offence, if tbenplainant does not want
to take the matter to the police, all Church pensbshould nonetheless pass
details of the complaint to the Director of Profesal Standards, who

should provide information to the Police other tlgaring those details that
could lead to the identification of the complainant

We have already provided the Royal Commission wthrmation that outlines why we
believe that victims’ details should be providedhe police in circumstances where the
alleged perpetrator of serious criminal abuse nraggnt an ongoing risk to children in the
community: Furthermore, in order to fulfil their ethical addtions to both adult and child
victims of serious criminal child abuse, we beli¢at social institutions should make known
their social obligation to provide police with fydarticulars of serious child abuse allegations
(including the details of the victim). Without tpeovision of such information, police — and
other authorities — are generally not well placedheike informed judgement calls relating to
what weight should be attached to the allegatiand,what lines of inquiry might be
productive to pursue (even if the victims maintdieir right not to proceed with the matter).

6. Towards healing and civil claims

In sections 16-19 of the Towards Healing documgiet Catholic Church’s commitment to
healing for victims is outlined.

2 Ombudsman Submission to the Royal Commission e@dh of Systemic Issues, May 2013.



As part of its commitment to healing, the docunstates that “the Church Authority sh
listen to victims concernintheir needs and ensure they are given such assessans
demanded by justice and compas.” (Section 19)

Section 36.5 states:

If a complainant chooses to be represented by yelaim seeking
compensation from the Church Authority, and issestking any form c
pastoral support or other engagement with the Ghiihen the matte
should proceg outside of Towards Healing by the normal meamsa@riate
to the resolution of civil claims. The Church Aathly should nonetheles
endeavour to act with a concern for the wellbeifithe complainant i
seeking to resolve the civil clai

In relation to ‘final outcomesthe following sections are relevant to financiatleenents
Section 41.1.1

Financial assistance or reparation may also betpaitttims of a crimina
offence or civil wrong, even though the churchas legally liable

Section 41.4.3

The facilitator shall seek to know the ongoing reeefithe victim and th
response of the Church Authority to these needshd event that there ¢
unresolved issues concerning monetary reparathwar cthan through th
provision of cainselling costs or meeting other needs of thenaictiese
should be dealt with by negotiation outside offamlitation, in order tc
seek a resolution on this aspect of the mi

While we acknowledge that, even where a matteeiisgodealt with otside the Toward
Healing process, the policy reflects the needHerGatholic Churc*to act with concern fc
the wellbeing of the complaing’ to resolve the civil claim However, given the adverial
nature of litigationwe believe that the Catholic Chur—and other social institutior—
would benefit from clearly articulated policy refag to how they will conduct themselves
relation to civil claims. While we accept that &mme social institutions, their res|se to
such matters is largely governed by insurance caiepait is our understanding that 1
Catholic Church mahave scof to promote ‘model litigant’ practice for matters evh
claims are made against it.
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