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Introduction 
 
Our firm has been working with victims of sexual assault by members of religious 
organisations for 18 years. To date, we have assisted over 200 victims to seek justice 
through a number of church protocols including the Towards Healing process.   
 
In 2010, Paul Holdway, a principal of our firm, was awarded the Law Institute of Victoria 
President’s Award for Access to Justice for his longstanding work with victims of clergy 
abuse. The material we present in this Submission is therefore based on our extensive 
experience in this field. 
 
It is our view that many of our clients have encountered significant difficulties when engaging 
with the Towards Healing protocol. In our experience, despite its very commendable written 
Principles in the first part one of the protocol, in practice it is a flawed process, which is in 
need of significant reform.   
 
We have observed that unfortunately a number of our clients have been significantly further 
damaged as a result of going through the Towards Healing process. They have in fact 
experienced quite the opposite of healing. We refer to this dynamic as ‘systemic abuse’. 
We therefore welcome the invitation of the Royal Commission to hear from those who have 
engaged in the Towards Healing process.  
 
We have read Issues Paper 2 published by the Royal Commission and advise that we will 
respond only to the points set out in the Issues Paper which are relevant to our practice. 
 
The experience of victims who have engaged in the Towards Healing process  
 
In 2009, we wrote a submission to Patrick Parkinson when he conducted a review of the 
Towards Healing process. 
 
We refer the Commissioners to that submission in Appendix 1, as this document provides a 
detailed response to both the Principles and our clients’ experiences of the Procedures as 
set out in the protocol. 
 
The Commissioners will note from the Parkinson submission that while we for the most part 
endorse and affirm the Principles, our concerns regarding them can be broadly summarised 
as follows: 
 



1. There is a critical omission in that spiritual abuse and damage are not included in the 
Principles section. As such, there is a failure to fully grasp the gravity of sexual 
assault in a religious context.  
 

2. While ‘secondary victims’ are included in Section 20, in practice, very little is offered 
to extended family members and communities affected.  
 

3. There are no guidelines for the implementation of the Principles and such guidelines 
would ensure both compliance with and (hopefully) uniform application of the 
Principles. 

The engagement and accountability of institutions and responsible authorities of the 
Catholic Church in the Towards Healing process. 
 
We are not in a position to comment on either the engagement or the accountability of the 
various religious authorities which are parties in Towards Healing cases. 
 
However, it appears to us that the religious authorities engage only if they feel inclined to do 
so, and if they are held accountable, it is certainly not to the victim. 
 
From the victim’s side of the table, it appears to us that there is a very wide difference in 
engagement depending on which responsible authority we are dealing with. A rare few have 
been highly engaged and sincere. The majority have appeared uncomfortable and only just 
engaged, and a few have been highly disengaged, clearly only taking part under sufferance. 
 
We take this opportunity to point out that as Towards Healing is seen as a response from 
‘the church’, for many clients it is perceived as an ‘in house’ solution and they therefore have 
difficulty in trusting that they will receive a just outcome through the process. 
 
The selection criteria, if any, which should be used to employ or engage personnel 
including assessors and facilitators involved in Towards Healing, and their selection, 
appointment and engagement and manner in which conflicts of interest are dealt with. 

1. Location 

The Director for Towards Healing in Victoria is based in Mildura, which has given rise to 
many difficulties to our clients when trying to seek support. We believe that the service 
should be located in Melbourne and have an office so that victims and professionals can 
properly engage with it. 
 
Due to the distance of the Towards Healing office, one of our clients has had to meet with 
the Director in Melbourne in a café at Southern Cross Railway Station. This was very 
traumatising for him; he broke down and had to walk away during this meeting while his wife 
continued to explain the situation to the Director. 

2. Lack of skills to manage traumatised clients and families 

Based on our experience we consider there to be a lack of sufficient skills, training and 
understanding on the part of the personnel employed by Towards Healing. We believe that 
some staff fail to appreciate the trauma suffered by victims of sexual abuse. This leads us to 
question the level and adequacy of trauma training undertaken by Towards Healing Staff 
prior to and during their appointment. 

3. Staff perceived to be ‘on the Church’s side 

Some clients have reported that they felt some Towards Healing staff, such as Contact 
Persons, Assessors and Facilitators, were chosen for these positions due to their connection 
with the Church, not for their particular qualifications. Some have acted defensively of the 



church in meetings with the victims and in doing so demonstrate that they simply do not 
have the professional skills required for these specialised roles.  

4. Lack of Independence or perceived independence 

We are aware of one Towards Healing facilitator who concurrently works for a religious 
authority. We consider this to be a direct conflict of interest as all facilitators should be or at 
least appear to be, independent of the religious authority.  

5. Lack of transparency in process 

We have previously expressed our concern to the Towards Healing National Office in 
Sydney that the approved panel of Facilitators mentioned in Clause 41.3 is not made 
available to victims or to their advocates. Although Paragraph 35.5 of the protocol states that 
the names of approved facilitators ‘shall be made available publicly’ we have only once 
known this to be the case (in about 1998). In our view, the approved panel should be 
published, broadened and updated. 

6. Lack of resources 

It is also our view that the whole Towards Healing organisation is significantly under-
resourced. For example, the Victorian office based in Mildura is not attended five days of the 
week and it can be several days before messages are returned or letters are responded to. 
 
We understand that there are only two part-time staff in the Victorian office. We have formed 
a belief that the staff are volunteers. We see the need for more staff, and for those staff to be 
appropriately trained, paid, professional staff. 
 
The relationship between participation in the Towards Healing process and the rights 
of victims to access the civil and criminal justice systems in Australia. 

 
Many clients choose not to take civil action against the church authority or the accused due 
to the fact that there is little chance of making a successful civil claim against the relevant 
Catholic Church authority. These clients are therefore often only left with the option of a 
Towards Healing process and for many, this is the best option of a bad bunch of options.  
 
The primary legislative impediments for victims to access civil action are the following: 
 

A. The Statute of Limitations; - in practice this means that the victim must issue 
proceedings within three years of the events; at age 21 if the assaults occurred 
when the victim was under 18, or within three years of becoming aware of the 
impacts. This restrictive law is completely out of step with current psychological 
research which indicates that victims of sexual assault usually remain silent about 
the assaults for a decade or two before disclosing. Even long term limitation periods 
out to 37 years of age in our experience often miss the timeframe in which victims 
come forward. 

 
B. The church not being a legal entity; - in practice the church cannot be a defendant 

in civil proceedings, only the Archbishop or Provincial at the time of the offences 
and only if they can be made vicariously liable. 

 
C. The church’s assets being protected by property trusts; in practice this prevents 

victims from seeking compensation. 
 
D. Church personnel not being considered employees; - in practice, this means that 

bishops and archbishops cannot be held accountable for the actions of offending 
priests, or for moving offending priests from parish to parish, 



 
E. The accused often having no assets due to a vow of poverty; - in practice this 

prevents victims from seeking compensation. 

For a detailed examination of the key legal issues, we refer the Committee to an article we 
wrote for the Law Institute Journal in Victoria – a copy is attached as Appendix 2. 
 
The conduct of investigations, including the engagement with the victim, the accused 
and the institution or responsible authority; the standard of proof applied during the 
Towards Healing process. 
 
In our experience, many of the Assessments are conducted by two Catholic ex-policemen 
who are very forensic in their approach to these cases. Assessment interviews are tape 
recorded and the questions put to the victims are very detailed. For example, “did Father 
wear rosary beads on the left or the right side when he abused you?”   
 
We have been concerned that there have been occasions when the required burden of proof 
sought by the Assessors has effectively been beyond reasonable doubt rather than on the 
balance of probabilities. 
 
In some cases the victim is further traumatised by the re-telling of their abuse, and the 
subsequent detailed questioning. Under the Protocol the Assessment follows the Contact 
Interview and so it is the second time that victims are required to tell of their experiences in 
detail. Many feel that they are on trial and that the starting point of the Assessors is that they 
are not to be believed.  
 
This approach is very much the opposite to what victims expect when they engage with a 
Church process and they find it confusing that the church authority is treating them with 
suspicion rather than compassion. 
 
The Assessors appear to demonstrate little acknowledgement of or understanding of the 
impacts of trauma, including the impact on a victim’s memory and ability to recall dates and 
times.  
 
The role and participation of lawyers, insurers and other third parties in the Towards 
Healing procedure and whether such involvement assists or hinders the process. 
 

We consider that the involvement of support people for the victim is essential. We have 
found that on occasions our involvement as lawyers has been to ensure that the victim has a 
‘buffer’ when they need it, and to ensure that they are not drawn into cooperating with a 
process that they are finding unhelpful. For these reasons, we have always encouraged our 
clients to go through the process with our support and not by themselves. 
 
While we consider that the role of lawyers is necessary, we appreciate that our involvement 
can escalate a defensive response from the religious authority, and can result in making the 
process legalistic rather than pastoral. Such dynamics can be avoided however when the 
religious authority approaches the victim with an attitude of compassion and remorse, rather 
than being legalistic and defensive. 
 
Some clients have reported to us that they have found the involvement of Catholic Church 
Insurances (CCI) to be intrusive and unnerving and therefore somewhat of a hindrance to a 
positive and healing process. Having CCI involved is helpful insofar as it resources the 
religious authority to match their acknowledgment and apology with sufficient compensation. 
We have been involved in case where CCI’s presence undermines the sincerity of the 



religious authority and appears to restrict the compassion and care that some religious 
authorities wish to demonstrate to victims. 
 
The role of canon law in Towards Healing. 
 

It is not clear what canon laws are relied on in the protocol and how these might be applied 
vis a vis the civil law. As such, it is difficult to be certain as to whether the relevant canon law 
is consistent with civil law.  
 
It is our view that the relationship between canon Law and civil and criminal law should be 
transparent and that canon law should always be subject to the law of the State. Otherwise a 
dual system may operate to the disadvantage of victims. 
 
We are concerned that the role of canon law may enable the religious authority to conduct its 
own investigations by its own staff according to its own laws with an absolute lack of 
objective accountability. 
 
While we acknowledge that canon law is important to the Catholic Church, it is imperative 
that it is not invoked to avoid taking responsibility for the criminal behaviour of paedophile 
priests or to allow crimes against children to continue to be perpetrated with minimal 
consequences for the offenders. 
 
The options for redress under Towards Healing, in particular: 
 

a. the circumstances in which financial assistance may be paid 
b. the level of monetary payments and how they are determined 
c. other forms of financial support 
d. the apologies or acknowledgements which are provided to victims 
e. the conditions imposed including any confidentiality agreements. 
 

The Towards Healing protocol sets out that the purpose of the Facilitation is to address the 
needs of the victims. Options for redress necessarily will vary depending on the needs of the 
individual victim and in our experience usually include at least the following: 

• An apology (verbal and written) 
• Funding for counselling for the victim and /or their family members 
• Ex gratia payment 

We have attended Facilitations where we have seen firsthand the wonderful healing that 
occurs when a heartfelt and genuine apology is given, abuse is acknowledged and concern 
has been shown for the victim.   
 
This for us has been Towards Healing at its best. Such interactions have enabled both the 
victim and the representatives of the perpetrators to deal directly with the spiritual damage 
that has been done, as well as the pain and emotional trauma. 
 
When the Towards Healing process is adhered to and put into practice by compassionate 
religious authorities it can be a positive tool.  However, when the protocol is departed from, 
or reduced to a legalistic point-scoring exercise (which sadly has been a common 
experience in recent years), it can be destructive and harmful to the victims. 
 
We have also witnessed many Facilitations which start very well with a very genuine  
apology but end with a disappointing offer of ex gratia payment, such that the apology is 
effectively rendered meaningless to the victim. This causes further damage to the victim. 
 



A requirement to keep any settlement figure and settlement discussions confidential is not 
uncommon in our experience. 
 
There is no clarity about how the level of an offer of ex-gratia payment is made. We have 
found it to vary significantly between religious authorities, even up to a ten or twenty fold 
difference. In this context it is very hard for a victim to feel that justice has been served 
where the outcome depends on who sits across the table rather than on the impact fo the 
sexual assaults on the victim’s life and their needs for healing and recovery. We have been 
involved in cases where ex-gratia payments range from $2,000 to $350,000. 
 
The nature and extent of the review process available 
 
Although the protocol allows for a review of process at Paragraph 44, it has been our 
experience that this process has been ineffective in addressing the concerns of the 
complainant. Again, this may be due to a lack of resources and poor personnel skills. 
 
Although it is stated to be a review of process only, we are aware of at least one case where 
the finding that the client was a victim was overturned upon review, leaving the victim with no 
right of reply. In our experience a review is conducted by a senior Barrister thus making the 
process even more legalistic. 
 
Conclusion 
 
While we consider that the protocol in itself can be a genuine and effective response for 
some victims we have also observed on many occasions that the response of Towards 
Healing staff has denied and minimised the pain of victims. It also is problematic for some 
victims that essentially, the protocol is a Church response and not therefore not objective. 
 
When this happens, the impacts of the original abuse are compounded and the process 
becomes harmful. 
 
It is our view that regrettably in recent years, this has been the case for victims, such that our 
position is one of extreme vigilance over the process should our clients choose to engage in 
it. Even then, we cannot fully protect our clients from the systemic harm which inevitably 
occurs when the religious authority and the Towards Healing staff fail to respond with 
compassion and professionalism. 
 
If the Royal Commissioners would like to hear from us in person regarding these matters we 
are happy to attend a meeting with them. 
 
 
 
Paul Holdway and Ruth Baker 
Lewis Holdway Lawyers’ 
30 August 2013. 
























