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WHO WE ARE 
 

The Australian Lawyers Alliance is a national association of lawyers, academics 

and other professionals dedicated to protecting and promoting justice, freedom and 

the rights of the individual. 

We estimate that our 1,500 members represent up to 200,000 people each year in 

Australia. We promote access to justice and equality before the law for all 

individuals regardless of their wealth, position, gender, age, race or religious belief.  

The Australian Lawyers Alliance started in 1994 as the Australian Plaintiff Lawyers 

Association, when a small group of personal injury lawyers decided to pool their 

knowledge and resources to secure better outcomes for their clients – victims of 

negligence.  

The Australian Lawyers Alliance is represented in every state and territory in 

Australia. We therefore have excellent knowledge regarding legislative change and 

what impact this will have upon our clients.  

More information about us is available on our website.1 
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INTRODUCTION 
 

The Australian Lawyers Alliance (‘ALA’) welcomes the opportunity to provide a 

submission to the Royal Commission into Institutional Responses to Child Sexual 

Abuse (‘the Commission’) into Towards Healing.  

The Australian Lawyers Alliance submits that Towards Healing has essentially 

failed to respond to victims’ needs for transparency, accountability and redress.  

The failure to report abuse to Police has been systemic, and to date, no one has 

been charged under s316 of the Crimes Act, for failing to report abuse to Police.  

In addition, the Catholic Church cannot be sued in Australia as a legal entity, which 

is unique in the common law world. This has meant that many individuals have had 

either access to meagre compensation or none at all.  

We will address the terms of reference laid out in the Issues Paper, in particular, 1; 

2; 3; 4; 6; 7; 8; 9; 10; 13; 14 and 15.  

We look forward to the report and recommendations of the Commission on this 

crucial issue. 

 

TERM OF REFERENCE 1 

The experience of victims who have engaged in the Towards 

Healing process  
 

The best example of the deficiencies in the Towards Healing process is the case of 

John Ellis. 

Ellis approached the church complaining of having been abused in the early 1980s. 

The church took more than a year to appoint an assessor/investigator and as a 

consequence, by the time he was appointed, the abuser, a former parish priest, 

was no longer capable of giving useful information. 

The assessor accepted Ellis’ claim in full. This, in turn, meant accepting that the 

breakdown of his marriage and the loss of his partnership in Baker Mackenzie 

(solicitors) were a consequence of his abuse whilst an altar boy. See Ellis v Pell 
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[2006] NSWSC 109. 

The church offered him $30,000 in compensation inclusive of costs on the basis of 

confidentiality and a waiver of liability in favour of the church and Cardinal Pell, 

whose predecessor had appointed Father Duggin as a parish priest. 

When Mr Ellis rejected this offer, the church made no further offers and resisted his 

claims. See Trustees v Ellis [2007] NSWCA 117, where it was held that the church 

did not exist as a legal entity, its trustees (holding its property) were not liable and in 

any event, neither church nor trustees, nor the relevant bishop, were responsible for 

the conduct of priests.  

Furthermore, Mr Ellis was ordered to pay the church’s costs, believed to be 

approximately $750,000. After a prolonger period, Cardinal Pell agreed to waive 

those costs.    

Mr Ellis’ claim for abuse, which the church accepted had occurred, was accordingly, 

unsuccessful. 

This is not an isolated case.  

The Australian Lawyers Alliance provided a letter to Cardinal George Pell on 3 July 

2012 (attached) which stated that ‘the Towards Healing process conducted by the 

Catholic Church appears to have been subverted in the case of Thomas Gerard 

Keady, Brother John Vincent Roberts CFC, and Brother Anthony Peter Whelan 

CFC. 

We have attached the Australian Lawyers Alliance submission to the Family and 

Community Development Committee of the Parliament of Victoria Inquiry into the 

handling of child abuse by religious and other organisations, which elaborates 

further on this issue. 

TERMS OF REFERENCE 3 & 4 

Principles and procedures; engagement and accountability of 

institutions 
 

Towards Healing appears to be designed primarily for the protection of the church’s 

assets and reputation rather than for the benefit of the victims. 

At the Victorian Parliamentary Inquiry, Victorian Police provided evidence that no 

case of abuse had ever been reported to Police in that state.  
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Cardinal Pell gave evidence that he had reviewed the files of complaints in the 

Sydney archdiocese and could not say whether any of them had been reported to 

the police. 

He himself did not report to the police a complaint a complaint made to him when 

he was Archbishop of Melbourne in 2002, about Father ‘F’.  

Monseigneur Usher, who apparently dealt with a substantial number of aberrant 

priests, has been unable to point to any case which has been referred to the police. 

It does appear that a police officer was appointed to the Towards Healing process. 

It is as yet unclear on what basis such an officer could sit in on a private 

organisation and take no official action in respect of anything heard.  

That officer has claimed that no names were disclosed, but it does not appear that 

any effort was made to ascertain the names of victims or abusers or to undertake 

any police involvement. 

It follows that any information provided could not be a defence to s316 of the 

Crimes Act, or its predecessor, the common law offence of misprision of felony 

because critical information was not disclosed to police. 

The fact that the officer destroyed all records made during the course of that 

officer’s duties demonstrates an unhealthy and inappropriate relationship between 

police and the church. It may even constitute a criminal offence. See the reported 

comments of the former NSW DPP, Nicholas Cowdery QC, on this matter.2   

Some matters, it appears, were never even investigated. In the Ellis case, there 

was unchallenged evidence from his successor altar boy, Mr Stephen Smith, that in 

1983, he gave Father McGloin, Dean of the Cathedral in Sydney, a statutory 

declaration detailing sexual assaults perpetuated upon him by Father Duggin. 

Instead of investigating this claim, Father McGloin confronted him with his abuser 

and left them alone. 

Understandably, Mr Smith did not pursue the matter further. Despite requests from 

the Australian Lawyers Alliance, it does not appear that Cardinal Pell has 

investigated this conduct.  
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TERM OF REFERENCE 6 

Connection between participation in Towards Healing and rights 

to access justice systems in Australia  
 

The Church’s claim that it is effectively immune from suit in Australia is unique in 

the common law world. 

In the USA, Canada and Ireland, the Church has been treated as a corporation sole 

or legal entity capable of being sued in respect of abuse. 

In England, the Church accepts that its trustees are its secular arm and liable to 

meet any verdict against the Church. See Maga v Trustees of the Birmingham 

Archdiocese of the Roman Catholic Church [2010] EWCA Civ 256; JGE v the 

English Province of Our Lady of Charity and the Trustees of the Portsmouth Roman 

Catholic Diocesan Trust [2011] EWHC 2871 (QB); and The Catholic Child Welfare 

Society and Ors v Various Claimants and the Institute of the Brothers of the 

Christian Schools and Ors [2012] UKSC 56. 

In each of these English cases, the Church was held liable, either directly, or 

vicariously, or both, for the criminal conduct of its priests. 

The English Supreme Court in the last of those cases said that the relationship 

between bishop and priest was sufficiently close to that of employer/employee to 

justify making the Church liable for criminal acts of sexual assault. 

The Ellis decision is in stark contrast and leaves Australia isolated in the common 

law world. 

The High Court in State of NSW v Lepore [2003] 212 CLR 511 left open (by a 

narrow majority) the question as to whether vicarious liability existed for criminal 

conduct by an employee. 

The Ellis decision sits ill with the authorities referred to above. 

The result is that, only in Australia, and only in respect of one Church in Australia, 

do victims have no entity to sue (since the abuser has usually taken a vow of 

poverty and may well be dead) and only one Church in Australia is not liable for its 
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clergy. 

The Australian Lawyers Alliance submits that urgent legislative reform, along the 

lines of the draft legislation circulated by David Shoebridge MLC in the NSW 

Parliament, the Roman Catholic Church Trust Property Amendment (Justice for 

Victims) Bill 2012 (NSW), is required. We attach the draft Bill to our submission. 

We note that draft also addresses the extension of time required under NSW 

Limitation law by the overwhelming majority of victims. See the associated report 

‘Justice for Victims’ attached.    

We also attach to this submission an article authored by Dr Andrew Morrison RFD 

SC that outlines a number of major cases pertaining to rights to compensation for 

child sexual abuse in religious institutions, both in Australia and overseas.  

 

TERM OF REFERENCE 7 

Conduct of investigations 
 

The Father ‘F’ case is a very good example of the misconduct of investigations and 

of placing the assets and reputation of the Church ahead of the needs of victims. 

It is submitted that not merely was there clear evidence of abuse and of the failure 

of senior clergy to report that abuse to police, but that there was also clear evidence 

of the silencing of victims and of the use of Church financial resources to assist the 

abuser against his victim. 

The recent internal investigation by the Hon. Tony Whitlam QC is, the Australian 

Lawyers Alliance submits, merely a further example of the failure to take any useful 

or effective action in the most serious of cases, and proof that the Church cannot be 

trusted to improve its own poor record of misconduct. We have attached an 

analysis of the Whitlam report to our submission.  

Another clear example is the NSW Commission of Inquiry into the failure by NSW 

Police and senior clergy to take any effective action against known abusive priests 

in the Newcastle Maitland diocese.  

We also note that the Archdiocese of Melbourne admitted on its website to making 

compensation payments to about 300 victims in the previous 14 years, and 

identified 86 offenders, of whom 60 were priests. However, Victoria Police says the 

Archdiocese never referred a single complaint to police, and appears to have 
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dissuaded victims of sexual crime from reporting to the police.3 

We also point to the report of Professor Patrick Parkinson AM to the Victorian 

Parliamentary Inquiry, which specifically comments on the lack of transparency in 

the Towards Healing process.4   

 

TERM OF REFERENCE 8 

Application of confidentiality 
 

The Australian Lawyers Alliance submits that confidentiality has only one role:   to 

protect the reputation of the Church at the expense of proper reporting to police, in 

accordance with the obligations under s316 of the Crimes Act. 

 

TERM OF REFERENCE 9 

Standard of proof applied in Towards Healing 
 

The Australian Lawyers Alliance is not critical of the standard of proof or of the 

conduct of assessors under Towards Healing. 

In the overwhelming majority of cases of which the Australian Lawyers Alliance is 

aware, the victims’ claims have been accepted. 

It is the failure to report to police; application of confidentiality; the inadequacy of 

compensation and the apparent absence of a civil remedy against one Church only, 

that is unacceptable. 

 

TERM OF REFERENCE 10  

Role and participation of lawyers and other third parties in the 

Towards Healing process 
 

The Towards Healing guidelines require reporting to police.5 There is no evidence 

of substance that these guidelines have been followed at any level within the 
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Church.  

The presence of a police officer in Towards Healing, absent names of victims and 

abusers, was not compliant with the reporting obligation. It seems merely to have 

offered comfort to the Church in respect of its own misconduct. 

Ultimate responsibility for failure to report must rest in each diocese, with the 

Bishop or Archbishop and his senior advisers. 

 

TERM OF REFERENCE 13 

Options for redress 
 

Common law  

The Ellis case, as described earlier, indicates the gross inadequacy of redress 

under Towards Healing.  

This extends not only to individuals that have suffered abuse directly as a result of 

misconduct by a local parish priest, but also individuals attending Catholic parochial 

schools. Those injured in Catholic parochial schools may have no one to sue for 

abuse or even negligence, unless a Bishop chooses to consent to the Trustees 

(who hold the school’s assets) being sued. See PAO, BJH, SBM, IDF and TMA v 

Trustees of the Roman Catholic Church for the Archdiocese of Sydney & Ors [2011] 

NSWSC 1216. 

Legislative reform is the only remedy. 

The access to compensation via other means other than under the common law in 

Australia is grossly unsatisfactory.  

Towards Healing  

Clause 36.5 of Towards Healing: Principles and procedures in responding to 

complaints of abuse against personnel of the Catholic Church in Australia 

(‘Towards Healing Guidelines’) (January 2010) provides that: 

‘if a complainant chooses to be represented by a lawyer in seeking 

compensation from the Church Authority, and is not seeking any form of 

pastoral support or other engagement with the Church, then the matter 

should proceed outside of Towards Healing by the normal means 
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appropriate to the resolution of civil claims. The Church Authority should 

nonetheless endeavour to act with a concern for the wellbeing of the 

complainant in seeking to resolve the civil claim.’6 

However, a civil compensation claim cannot proceed successfully due to the 

precedent created by Ellis, thus leaving such procedures defunct.  

As a result of the lack of legal status of the Church as an unincorporated 

association, and the lack of receiving any compensation from an abuser priest, 

victims have no choice but to go to Towards Healing ‘for the crumbs that the 

Archdiocese was prepared to push off the table’.7  

It has become clear that the outcome of such mediation will depend on the strength 

of the legal position of both parties. If the threat of taking the matter to court is no 

longer there, then claimants just have to accept what is offered.  

Lawyers who have worked with victims of abuse report that it is standard practice 

for the Church’s lawyers to reference the Ellis defence, and tell victims to either 

accept a low settlement offer, or inevitably lose their case in court. As Dr Andrew 

Morrison SC says, “If this [Ellis] decision stands, it is not just this litigant that fails; 

this decision says that the Church, in effect, is not amenable to suit.”  

In the Sydney Diocese of the Catholic Church, the maximum payment that is 

authorised under the Towards Healing process is $50,000, and anecdotal reports 

suggest that most payments are well below this. 

 

Other dioceses such as Maitland-Newcastle do not limit payments, and explicitly do 

not rely on the Ellis defence, and therefore have provided more substantial 

settlement sums to victims. 

This figure is grossly inadequate to compensate individuals for the significant losses 

sustained within their lifetime. In addition, for an individual to be eligible to claim this 

meagre payment, the abuser must be alive. 

Many individuals have committed suicide as a result of the abuse to which they 

were subjected, such as Damien Jurd and Daniel Powell in the Father F case.8  

It is clear that Towards Healing is a process designed to minimise payment to 

victims, done in private, whose outcome protects the accused, and the Catholic 

Church. There is a lack of care towards the victims, with a focus on money. The 

Australian Lawyers Alliance believes that such callous disregard for the plight of 

victims amounts to a second round of abuse. 
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Government victims’ compensation schemes 

Government victims’ compensation schemes can be accessed by individuals that 

have suffered abuse, but these schemes do not acknowledge liability on the part of 

the Church; and does not punish those who allowed abuse to fester and continue. 

The government victims’ compensation schemes establish rigid timelines within 

which individuals must report abuse in order to be eligible for compensation. We 

have attached a summary of the restrictive conditions of such schemes to our 

submission.  

However, even these meagre payments are not secure.  

In May 2013 in NSW, drastic cuts were made to the victims’ compensation scheme 

that capped the maximum payment to any one individual at $15,000 (reduced from 

$50,000). The Victims’ Compensation Tribunal was abolished. This change was 

also retrospective. Individuals that had lodged all the necessary paperwork and 

were waiting for their claim to be resolved, lost their rights overnight through no fault 

of their own. 

In many of the schemes, time limits on claiming for abuse are so short as to deprive 

most victims of any compensation. An Anglican Church survey of victims of abuse 

in the Brisbane area found some years ago that the average time from abuse to first 

complaint is approximately 19.5 years. This accords with the experience of those 

practicing in the area. The average victim is denied compensation. (See ‘Summary 

of access to victims of crime compensation schemes in Australia’, attached.)  

The Women’s Legal Centre NSW lodged an urgent complaint to the UN Special 

Rapporteur for Violence Against Women, describing the legislative changes and its 

impact on women in NSW.9  These impacts will also be more widespread, and 

could be seen to be the first step in the rollout of the National Injury Insurance 

Scheme in relation to victims of crime nationally.  

At a federal level, the rollout of the National Injury Insurance Scheme proposes to 

create a no-fault scheme that removes liability from medical professionals, 

employers, councils and those that have injured others via a crime. All States and 

Territories have committed to the implementation of certain benchmarks within the 

Intergovernmental Agreement on the National Disability Insurance Scheme Launch, 

signed at COAG on 7 December 2012.  

It remains unclear to what extent the National Injury Insurance Scheme will 

establish threshold criteria that removes smaller claims, or whether the right to sue 

will be abolished altogether (as has been previously proposed).  
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The implementation of the National Injury Insurance Scheme could mean that 

individuals’ ability to claim compensation could be reduced even further. While 

compensation cannot be claimed from the Catholic Church at present, the changes 

under the National Injury Insurance Scheme could impact on claims made against 

other institutions, Churches and individuals, if the right to sue under any head of 

damage was eliminated or reduced. 

The Australian Lawyers Alliance maintains that in no instance should the right to 

sue be abolished, but that individuals must retain the right to choose whether to 

take legal action and pursue a remedy for any violation of their human rights.  

 

TERM OF REFERENCE 14 

Nature and extent of the review process available 
 

Most complaints have been accepted. It is the absence of proper remedy which is 

much more of a problem than any question of review. 

 

TERM OF REFERENCE 15 

The role of Towards Healing in the prevention of child sexual 

abuse 
 

Towards Healing mouths platitudes in relation to concern for victims and the need 

to report to police. 

In practice, compensation depends upon the attitude of a particular Bishop or 

Archbishop. Large sums have been paid in compensation to hundreds of victims in 

the Newcastle-Maitland diocese. In the Sydney archdiocese, Cardinal Pell resists 

any payments beyond the nominal sums under Towards Healing.  

In the words of Care Leavers Australia Network (‘CLAN’) Australia, ‘until an 

impartial third party is given the responsibility to oversee a compensation scheme, 

and there are other avenues for victims to obtain justice, the Towards Healing 

process will never provide true justice for victims of Catholic Church abuse.’10 Until 

then, Towards Healing is a failed process designed more to protect the interests of 
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the Church than the rights of victims. 

The failure to report criminal misconduct by clergy, teachers and others to police 

means that Towards Healing has failed to protect existing and future victims of 

abuse. The absence of public acknowledgment of wrongdoing and appropriate 

financial compensation leaves victims with a justifiable belief that their rights and 

needs are subordinated to the financial interests and good name of one of the 

wealthiest organisations in Australia. 

 

CONCLUSION 
 

Ultimately, Towards Healing is a failed process that is designed to better protect the 

interests of the Church than the rights of victims. 

The Catholic Church has previously stated that: 

‘the Church makes a firm commitment to strive for seven things… truth, 

humility, healing for the victims, assistance to other persons affected, an 

effective response to those who are accused and those who are guilty of 

abuse, and prevention of abuse.’11 

This has sadly, not been the case for many individuals throughout Australia.  

The Towards Healing Guidelines, in declaring the principles for dealing with 

complaints of abuse, provide that:  

‘sexual abuse by clergy, religious, or other Church personnel of adults in 

their pastoral care may be subject to provisions of civil or criminal law. Even 

when there are no grounds for legal action, we recognise that serious 

harm can be caused, including damage to a person’s faith and truth in 

God.’12 

In reality, there are no grounds for legal action against the Catholic Church, 

because uniquely in the common world, the Catholic Church does not exist as a 

legal entity in Australia and is not responsible for its own priests. 

The damage that can be caused not only ‘damages a person’s faith’ but also 

causes significant economic loss, pain and suffering and in some cases, a need for 

ongoing care and support as a result of the trauma sustained, or tragically, can 

result in suicide. 
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Individuals should be able to access their rights under common law to take legal 

action against an institution which has, in many cases, placed its own interests 

above those that have been abused. This cover up of instances of abuse, and 

failure to report to Police, has led to many further instances, and further trauma 

suffered by a greater number of individuals. 

The Australian Lawyers Alliance submits that legislative reform is required to 

ensure that the Catholic Church exists as a legal entity and that individuals have 

access to redress and the dignity in being able to hold accountable those who 

allowed such acts to continue.  

 

ATTACHMENTS 
 

Australian Lawyers Alliance, ALA Submission to the Family and Community 

Development Committee of the Parliament of Victoria, Inquiry into the 

Handling of Child Abuse by Religious and Other Organisations, (3 July 2012).  

This submission to the Victorian parliamentary inquiry contains a number of 

valuable annexures about specific cases. 

The above document also annexes at the end: 

Australian Lawyers Alliance, Correspondence to Cardinal George Pell, 3 July 

2012. 

Australian Lawyers Alliance, Summary of access to victims of crime 

compensation schemes in Australia (2013).  

This document provides an overview of the necessary legislative conditions, 

particularly in relation to limitation restrictions, for individuals attempting to 

gain compensation under victims of crime compensation schemes.  

Dr Andrew Morrison RFD SC, ‘Compensation for Child Sexual Abuse in 

Religious Institutions’, (2013) 116 Precedent (May/June 2013). 

This article provides case summaries regarding sexual abuse in religious 

institutions. The situation in Australia contrasts remarkably with the position 

of the same church in the rest of the common law world.  

Dr Andrew Morrison RFD SC, ‘Reporting the Failures of the Catholic Church 

In Regard To Father ‘F’’, (2013) Precedent (to be published December 2013)  
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This article comments on the failures of the Whitlam Report. 

Roman Catholic Church Trust Property Amendment (Justice for Victims) Bill 

2012 (NSW).  

This bill was introduced by David Shoebridge MLC in the NSW Parliament.  

Justice for Victims, Seeking remedy for victims of abuse by the Catholic 

Church (June 2012).  

Mr Shoebridge also produced a paper on the draft legislation, which is 

attached, but also can be accessed at: <http://davidshoebridge.org.au/wp-

content/uploads/2012/09/120613-Justice-for-Victims-CAMPAIGN-

BOOKLET.pdf>   

We also wish to draw the Commission’s attention to: 

These comments from the former NSW DPP, Nicholas Cowdery QC:  

 ‘Former DPP slams priests for failing to report abuse’, ABC Radio 

National AM, Saturday July 7, 2012. Accessed at 

<http://www.abc.net.au/am/content/2012/s3540947.htm>  

 ‘Conflict of interest in Towards Healing’, ABC Lateline, February 27 

2013. Accessed at < 

http://www.abc.net.au/lateline/content/2013/s3699997.htm>  

Professor Patrick Parkinson AM, Inquiry into Handling of Child Abuse by 

Religious and Other Non-Government Organisations, (July 2012).  

Accessed at 

<http://www.parliament.vic.gov.au/images/stories/committees/fcdc/inquiries/

57th/Child_Abuse_Inquiry/Submissions/Parkinson_Patrick.pdf> 

Towards Healing: Principles and procedures in responding to complaints of 

abuse against personnel of the Catholic Church in Australia (January 2010) 

This document can be accessed at 

<http://www.catholic.org.au/index.php?option=com_docman&task=doc_dow

nload&gid=1346&Itemid=395>  
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Victims’ compensation in Australia – an overview 

SUMMARY OF LIMITATION OF TIME IN CLAIMING VICTIMS’ 

COMPENSATION  

 NSW: Victims Compensation Scheme under the Victims Rights and Support Act 

2013. 

o An  application for financial support must be duly made within 2 years after 

the relevant act of violence occurred or, if the victim was a child when the act 

of violence occurred, within 2 years after the day on which the child 

concerned turns 18 years of age (s40 (1)). 

o An application for a recognition payment must be duly made within 2 years 

after the relevant act of violence occurred or, if the victim was a child when 

the act of violence occurred, within 2 years after the day on which the child 

concerned turns 18 years of age (s40 (4)). 

o An application for a recognition payment in respect of an act of violence 

involving domestic violence, child abuse, or sexual assault, must be duly 

made within 10 years after the relevant act of violence occurred or, if the 

victim was a child when the act of violence occurred, within 10 years after the 

day on which the child concerned turns 18 years of age (s40 (5)). 

 Victoria: Victims of Crime Assistance Tribunal (VOCAT) under the Victims of Crime 

Assistance Act 1996. 

o An application must be made within 2 years after the occurrence of the act of 

violence (s29 (1)). 

 The Tribunal may extend the time limit if it considers it appropriate to 

do so, taking into account age (s29 (3)(a)), intellectual disability (s29 

(3)(b)), or mental illness (s29 (3)(b)), whether the perpetrator was in a 

position of power, influence, or trust in relation to the applicant (s29 

(3)(c)), the physical or psychological effect of the act of violence on 

the applicant (s29 (3)(d)), whether the delay threatens the capacity of 

the Tribunal to make a fair decision (s29 (3)(e)), whether the applicant 

was a child at the time of the occurrence of the act of violence and the 

application was made within a reasonable time after he or she 

reached the age of 18 (s29 (3)(f)), and all other circumstances it 

considers relevant (s29 (3)(g)). 

 QLD: Victim Assist Queensland under the Victims of Crime Assistance Act 2009. 

o An Application for victim assistance for an act of violence must be made 

within 3 years after the act of violence happens (s54 (1)(a)), or, for a victim 

who is a child, the day the child turns 18 (s54 (1)(c)). 

http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s19.html#act_of_violence
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s58.html#victim
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s19.html#act_of_violence
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s19.html#act_of_violence
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s34.html#recognition_payment
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s19.html#act_of_violence
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s58.html#victim
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s19.html#act_of_violence


 
 

 
 

 The scheme manager may, on application by a person, extend the 

time for the person making an application or victim assistance if the 

scheme manager considers it would be appropriate and desirable to 

do so, having regard to age (s54 (2)(a)), impaired capacity (s54 

(2)(a)), whether the person who allegedly committed the act of 

violence was in a position of power,  influence, or trust, in relation to 

the person (s54 (2)(c)), the physical or psychological effect of the act 

of violence on the person (s54 (2)(d)), whether the delay undermines 

the possibility of a fair decision (s54 (2)(a)), and any other matter the 

scheme manager considers relevant (s54 (2)(f)).  

 WA: Criminal Injuries Compensation Scheme under the Criminal Injuries 

Compensation Act 2003. 

o A compensation application must be made within 3 years after the date on 

which the offence to which it relates was committed (s9 (1)(a)), or if it relates 

to more than one offence, the last of them was committed (s9 (1)(b)).  

 An assessor may allow a compensation application to be made after 

the 3 years if he or she thinks it is just to do so and may do so on any 

conditions that he or she thinks it is just to impose (s9 (2)). 

 SA: Victims of Crime Compensation (VOCC) under the Victims of Crime Act 2001. 

o The initial application period is, for an application by a victim, 3 years after the 

commission of the offence (s18 (2)(a)). 

 The court may, for any proper reason, extend a period of limitation 

fixed by this section (s18 (7)). 

 Tasmania: Victims of Crime Assistance Act 1976. 

o An application for an award is to be made within 3 years after the date of the 

relevant offence (s7 (1A)). 

o If a primary victim, secondary victim, or related victim is less than 18 years old 

at the time of the relevant offence, his or her application for an award must be 

made no later than 3 years after he or she turns 18 (s7 (1B)). 

 The Commissioner may extend the 3-year period if satisfied that there 

are special circumstances which justify the extension (s7 (1C)). 

 ACT: Victims of Crime (Financial Assistance) Act 1983. 

o Applications for financial assistance must be filed within 12 months after the 

day when the relevant injury was sustained (s27 (2)). 

 The magistrates Court may, on application made at any time, extend 

the time of the filing of an application if the court considers it just to do 

so (s27 (3)). 

 NT: Victims of Crime Assistance Act. 

o An application for an award must be made for an application relating to a 

compensable violent act, within 2 years after the occurrence of the violent act 



 
 

 
 

(s31 (1)(a)), or, for another application, within 2 years after the occurrence of 

the injury or death to which the application relates (s31 (1)(b)). 

 The Director may accept a late application, if the Director considers 

the circumstances justify it, having regard to whether the death or 

injury occurred as a result of sexual assault, domestic violence, or 

child abuse (s31 (3)(a)), age (s31 (3)(b)), whether the offender was in 

a position of power, influence, or trust in relation to the applicant (s31 

(3)(c)), mental incapacity (s31 (3)(d)), whether the delay will affect the 

assessor’s ability to make a proper decision (s31 (3)(e)), whether the 

violent act was reported to a police officer within a reasonable time 

after it occurred or at any time before the application is made (s31 

(3)(f)). 

 

 BUT, in the UK: Criminal Injuries Compensation Scheme 2012. 

o An application must be sent by the applicant so that it is received by the 

Authority as soon as reasonably practicable after the incident giving rise to 

the criminal injury to which it relates, and in any event within two years after 

the ate of that incident (s87). 

o Where the applicant was a child under the age of 18 on the date of the 

incident giving rise to the criminal injury, the application must be sent by the 

applicant so that it is received by the Authority, in the case of an incident 

reported to the police before the applicant’s 18th birthday, within the period 

ending on their 20th birthday (s88 (1)(a)), or, in the case of an incident 

reported to the police on or after the applicant’s 18th birthday, within two years 

after the date of the first report to the police in respect of the incident (s88 

(1)(b)).  

 A claims officer may extend the period where the claims officer is 

satisfied that, due to exceptional circumstances the applicant could 

not have applied earlier (s89 (a)), and, the evidence presented in 

support of the application means that it can be determined without 

further extensive enquiries by a claims officer (s89 (b)). 

o As stated in ‘A guide to the Criminal Injuries Compensation Scheme 2012’: 

 Para 10: If you, or someone for whom you have responsibility, has 

been injured because of a period of physical or sexual abuse, you can 

make a claim for compensation. 

 Para 11: If you were abused as a child, we appreciate that you may 

not have felt able to report the incident for some time after the abuse 

happened. No matter how long ago the abuse took place, you should 

report it to the police before you make a claim. We need to check with 



 
 

 
 

the police that the crime has been reported. If you have not reported 

the incident to the police, we will refuse your claim. 

SUMMARY OF COMPENSATION AMOUNTS  

 NSW: Victims Compensation Scheme under the Victims Rights and Support Act 

2013. 

o A direction for compensation under this Division must not be given in respect 

of the conviction of a person for an offence if the aggregate of the sum 

specified in the direction and of all sums specified in a direction for 

compensation previously given under this Division:  

 (a) on the conviction of any other person for that offence, or  

 (b) on the conviction of that or any other person for a related offence,  

exceeds $50,000 (s95 (1)). 

 Victoria: Victims of Crime Assistance Tribunal (VOCAT) under the Victims of Crime 

Assistance Act 1996. 

o A primary victim may be awarded by the Tribunal assistance of up to $60,000, 

plus any special financial assistance awarded in accordance with section 8A 

(s8 (1)). 

 QLD: Victim Assist Queensland under the Victims of Crime Assistance Act 2009. 

o A primary victim of an act of violence may be granted assistance of up to 

$75,000 (s38 (1)). 

o Also, in addition to the assistance mentioned in subsection (1), the primary 

victim may be granted assistance of up to $500 for legal costs incurred by the 

victim in applying for assistance under this Act (s38 (2)). 

 WA: Criminal Injuries Compensation Scheme under the Criminal Injuries 

Compensation Act 2003. 

o Subject to sections 32, 33 and 34, the maximum amount that may be 

awarded in aggregate under sections 30(1) and (3) in favour of one person for 

a single offence committed on a date in a period set out in the Table to this 

subsection is set out in the Table opposite that period (s31 (1)). 

Table 

Item Period 
(all dates inclusive) 

Maximum amount 

1. 22 January 1971 to 
17 October 1976 

For an indictable offence: 
$2, 000 
For a simple offence: $300 

2. 18 October 1976 to 
31 December 1982 

$7, 500 

3. 1 January 1983 to $15, 000 

http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s92.html#direction_for_compensation
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s105.html#conviction
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s92.html#direction_for_compensation
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s92.html#direction_for_compensation
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s105.html#conviction
http://www.austlii.edu.au/au/legis/nsw/consol_act/vrasa2013318/s105.html#conviction


 
 

 
 

Item Period 
(all dates inclusive) 

Maximum amount 

31 December 1985 

4. 1 January 1986 to 
30 June 1991 

$20, 000 

5. 1 July 1991 to the day 
before the day on 
which this Act comes 
into operation 

$50, 000 

6. On or after the day on 
which this Act comes 
into operation 

$75, 000 

 

 SA: Victims of Crime Compensation (VOCC) under the Victims of Crime Act 2001. 

o In awarding statutory compensation, the court must observe the following 

rules (s20 (3)): 

 In any case – where an amount arrived at to compensate financial 

loss, or the aggregate of amounts arrived at to compensate financial 

loss and non-financial loss, would, but for this subparagraph, exceed 

$50, 000, the amount awarded will be $50, 000 (s20 (3)(a)(iii). 

 Subject to the following qualifications, statutory compensation 
amounting in aggregate to more than $50, 000 cannot be awarded to 
any single claimant (s20 (3)(c)). 

 Qualifications – 
o 1 If the claimant claims both as a dependant or 

representative of the dependants of a deceased victim 
and in some other capacity, the limitation applies 
separately to each capacity in which the claimant 
claims. 

o 2 An amount to which an applicant is entitled by way of 
funeral expenses will not be brought into account in 
determining whether the limitation has been exceeded. 

 Tasmania: Victims of Crime Assistance Act 1976. 

o The maximum amount that can be awarded to a primary victim for a single 

offence is $30,000, and $50,000 for more than one offence 

(http://www.legalaid.tas.gov.au/factsheets/PDF/Criminal%20Injuries%20Com

pensation.pdf).   

 ACT: Victims of Crime (Financial Assistance) Act 1983. 

o On an application by a primary victim who has sustained a criminal injury, the 

Magistrates Court may, by order, award financial assistance to the victim in 

an amount equal to the sum of the following amounts (s10 (1)): 

 If the criminal injury was sustained as a result of a violent crime 

consisting of an offence against the Crimes Act 1900, sections 51 to 

http://www.legalaid.tas.gov.au/factsheets/PDF/Criminal%20Injuries%20Compensation.pdf
http://www.legalaid.tas.gov.au/factsheets/PDF/Criminal%20Injuries%20Compensation.pdf
http://www.legislation.act.gov.au/a/1900-40


 
 

 
 

62 (in part 3 ‘Sexual offences’)—special assistance by way of 

reasonable compensation for pain and suffering in an amount of no 

more than $50, 000 (s10 (1)(f)). 

o The maximum aggregate financial assistance that may be awarded under this 

division in relation to a criminal injury is $50,000 (including any award of 

special assistance and any award to a person responsible for the 

maintenance of the primary victim) (s14).  

 NT: Victims of Crime Assistance Act. 

o The maximum financial assistance that may be awarded to a primary victim of 

a violent act is $40, 000, even if the victim's financial loss and the standard 

amount for the compensable violent act or the victim's compensable injuries 

exceed $40, 000 (s38 (1)). 

 

 But, in the UK: Criminal Injuries Compensation Scheme 2012. 

o The maximum award which may be made under this Scheme to a person 

sustaining one or more criminal injuries directly attributable to an incident, 

before any reduction under paragraphs 24 to 28, is £500,000 (s31). 

 Note that on 2 September 2013, this equated to approximately 

$852,000 AUD. 

 

Australian Lawyers Alliance, Victims’ compensation in Australia – an overview, (September 

2013).  

 



Dr Andrew Morrison RFD SC, ‘Compensation for Child Sexual Abuse in Religious Institutions,’ 
(2013) 116 Precedent (May/June 2013).  
 
Only one body in Australia claims legal immunity from suit in respect of civil claims for compensation 
by victims of the clergy and employees of the church, such as teachers.  That body is, of course, the 
Roman Catholic Church.  The need for reform is evident.  The situation in Australia contrasts 
remarkably with the position of the same church in the rest of the common law world, as this summary 
of cases indicates. 
 
CASE SUMMARIES 
State of NSW v Lepore (2003) 212 CLR 511 
Angelo Lepore was a pupil in a government school aged seven in 1978.  Together with other pupils, 
he allegedly misbehaved and was taken from the classroom into a storeroom adjoining it and made to 
remove his clothes.  He was struck and the assault had a sexual element.  As a result of his 
complaint, action was taken against the teacher, who was convicted of four counts of common 
assault.  At first instance, Downs DCJ concluded that the teacher had assaulted the plaintiff.  This was 
unsurprising, since no one asserted otherwise.  However, he made no useful findings as to the nature 
of the assault or the number of assaults so as to render this finding useful.  He did, however, conclude 
that the Education Department was not negligent.  On appeal to the Court of Appeal, the majority held 
that strict liability arose from the non-delegable duty of care owed by an education authority to a pupil 
(Kondis v State Transport Authority

1
 and Commonwealth v Introvigne

2
).  Mason P and Davies AJA 

found a breach of the non-delegable duty of care.  Heydon JA dissented, but thought vicarious liability 
was open, although it had not been argued in the lower court.  This was on the basis that the trial 
judge’s finding left open the argument that an unauthorised or unlawful form of chastisement could be 
said to fall within the scope of the teacher’s duties. 
 
With two Queensland cases, the NSW Department of Education appealed to the High Court.  The 
appeal was enlivened by recent superior court decisions in Canada and England.  In Bazley v Curry

3
 

and Jacobi v Griffiths,
4
 the Canadian Supreme Court said that the Salmond test was not definitive as 

far as liability of employers was concerned.  That test posits that employers are vicariously liable for 
employee acts authorised by an employer, or unauthorised acts so connected with authorised acts 
that they might be regarded as modes (albeit improper modes) of doing unauthorised acts.  Thus, 
employers have been held liable for thefts by employees from customers.  The fundamental question 
is whether the wrongful act is sufficiently related to the employer’s aims.  However, the close 
connection test says that it is relevant whether power, intimacy and vulnerability made it appropriate 
to extend vicarious liability, even for acts which were manifestly criminal.  In England, Lister & Ors v 
Hesley Hall Ltd,

5
 involved plaintiffs who were residents at a school for boys with emotional and 

behavioural difficulties. The defendant employed a warden who systematically sexually abused them.  
Overturning the Court of Appeal decision, the House of Lords unanimously held that the plaintiffs 
should succeed and, applying the close connection test, found the defendant was vicariously liable for 
the acts of criminal and sexual assault. 
 
In Lepore in the High Court, the appeal of the state of NSW was allowed in part and a retrial was 
ordered.  The reasoning of Heydon JA in the NSW Court of Appeal was adopted in part.  Gleeson CJ 
said that vicarious liability was open and intentional wrongdoing, especially intentional criminality, was 
relevant but not conclusive as to whether or not it was proper to hold the Education Department liable.  
He referred to the sufficient connection test.  Where there is a high degree of power and intimacy, the 
use of that power and intimacy to commit sexual abuse may provide a sufficient connection between 
the sexual assault and employment to make it just to treat such contact as occurring in the course of 
employment [74]. 
 
Gaudron J held that where there is a close connection between what was done and what that person 
was engaged to do, vicarious liability might arise and an employer may be estopped from denying 
liability for deliberate criminal acts of an employee.  McHugh J took the approach of the majority in the 
Court of Appeal – that a non-delegable duty meant strict liability.  Kirby J agreed with the approaches 
in Canada and United Kingdom and would have found for the plaintiff on the basis of vicarious liability 
on the close connection test. 
 
Gummow, Hayne and Callinan JJ would not extend vicarious liability to deliberate criminal acts.  
However, Gummow and Hayne JJ agreed with the majority that a retrial should occur. 
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Accordingly, there was a majority of four for the proposition that the plaintiff could succeed in respect 
of criminal acts, but no clear agreement as to why.  (It is noted that none of that majority is now sitting 
on the Court.) 
 
The action went back to the District Court and ultimately settled on satisfactory terms.  The position in 
regard to vicarious liability has been left in significant doubt in Australia.  It is clear, however, that the 
non-delegable duty of care is a duty to do no more than is reasonable in employing someone, so that 
it is not clear that the content of the duty is any greater than a delegable duty of care. 
 
John Ellis v Pell and the Trustees of the Roman Catholic Church for the Diocese of Sydney 
[2007] NSWCA 117; [2007] HCA 697 
From about 1974, when he was 13, until 1979, when he was 18, John Ellis was engaged as an altar 
server in the Roman Catholic parish at Bass Hill.  He alleged that he was subject to frequent sexual 
assaults by a priest, Father Duggan.  He became a partner in a major commercial firm of solicitors in 
NSW, Baker & McKenzie.  He married, but his marriage and his employment broke down because his 
interpersonal skills were seriously deficient. 
 
John Ellis approached the Catholic Church with his complaint.  The Church took more than a year to 
appoint someone to investigate it, by which time Father Duggan was no longer capable of saying 
anything useful.  He subsequently died.  The Church opposed an extension of time in which to sue on 
the basis that it was prejudiced by the death of Father Duggan. 
 
Mr Ellis sought a representative order against Cardinal Pell on behalf of the Church as an 
unincorporated association.  He also sought to sue the Trustees of the Church, who held its property 
under the Roman Catholic Church Trust Property Act 1936 (subsequently amended in 1986). 
 
However, after the first day of hearing of the application, another former altar boy, Stephen Smith, 
came forward and said he had also been abused by Father Duggan.  He was the successor to John 
Ellis.  More significantly, he said that he knew that John Ellis was his predecessor and would also 
have been abused.  Had he been asked, he would have disclosed this.  Stephen Smith gave 
unchallenged evidence that in 1983 he gave Father McGloin, Dean of the Cathedral in Sydney, a 
statutory declaration detailing sexual assaults upon him.  Instead of investigating this claim, Father 
McGloin confronted him with the perpetrator and left them alone.  Understandably, Mr Smith did not 
pursue the matter further.  The Church produced no records of the statutory declaration or of any 
investigation.  At first instance, Patton AJ noted: 
 “It is rather chilling to contemplate that he is the same Father McGloin referred to in 

the judgment of the Court of Appeal delivered 18 September 2005, against whom 
allegations were made similar to those made against Father Duggan by Mr Smith and 
the plaintiff.” 

 
The Church did not call Father McGloin, who is no longer practising as a priest but still lives in 
Sydney. 
 
The Church did not challenge the allegations of sexual abuse.  Indeed, a ‘Towards Healing’ 
investigation ultimately admitted that the abuse had occurred.  It argued, however, that there was no 
one to sue in respect of the pre-1986 legislation because the Trustees merely held the property of the 
Church, which was itself not a legal entity.  Patton AJ found that because the membership of the 
Church was so ill-defined, he could not make a representative order against Cardinal Pell, but found 
there was an arguable case that the Trustees could be sued.  He found the failure to investigate in 
1983 overcame the complaints of prejudice, which were in effect caused by the Church’s own 
misconduct. 
 
The Trustees appealed to the Court of Appeal.  It held on 24 May 2007 that neither the current 
Archbishop nor the Trustees were amenable to suit in respect of the alleged negligence and 
supervision of a priest in the 1970s.  The Church is an unincorporated association, as is the Catholic 
Education Office, and its membership is too uncertain to permit a representative order to be made.  
The Trustees who hold the property of the Church in each diocese are liable only in respect of 
property matters, at least for the period prior to legislative amendment in 1986.  At least until 1986 
there is, therefore, no one to sue for negligence or abuse by teachers in Roman Catholic parochial 
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schools in NSW.  In respect of priests, there is no one to sue after 1986 either, because priests are 
not employees of the Church.  Vicarious liability for the conduct of priests was therefore rejected.  The 
Church maintains that even after the legislative amendments in 1986, it is not liable to suit (except in 
property matters) even in respect of the conduct of teachers.  Leave to appeal to the High Court was 
refused in November 2007.  The Court of Appeal rejected the argument that the Church could be 
treated as incorporated as a Corporation Sole, an approach that has found favour in Canada and the 
United States. 
 
The Roman Catholic Church in NSW and the ACT seems to have so organised its affairs that it has 
no liability for the conduct of its priests and no liability in its parochial schools for the conduct of its 
teachers, at least prior to 1986 and, the Church argues, even after that.  The Church has taken a 
similar but slightly differing legislative position in every other state and territory.  The implications are 
obviously very serious for those who suffered injury through abuse or negligence by agents of the 
Church. 
 
Maga v The Trustees of the Birmingham Archdiocese of the Roman Catholic Church [2010] 
EWCA Civ 256 
The claimant alleged he had been sexually abused by a priest of the Birmingham Archdiocese of the 
Roman Catholic Church when aged about 12 or 13 in 1975 and 1976.  At first instance, Jack J held 
that the claim was not time-barred because the claimant had always lived with a disability and he 
would, if necessary, have extended time in any event.  He found the claimant had been sexually 
abused by Father Clonan substantially as alleged.  He found the claimant’s father had complained to 
another priest who shared Father Clonan’s accommodation and the Archdiocese had been negligent 
in not pursuing the matter.  However, he found that the Archdiocese owed the claimant no duty of 
care and the Archdiocese was not vicariously liable for Father Clonan’s sexual abuse of the claimant. 
 
Lord Neuberger MR in the Court of Appeal found that the trial judge’s finding on the limitation period 
was open to him and that the finding of sexual abuse was supported by the evidence.  However, he 
held that the test laid down by the House of Lords in Lister v Hesley Hall Ltd,

6
 which was consistent 

with the approach of the Supreme Court of Canada in Bazley v Curry
7
 and Jacobi v Griffiths,

8
 meant 

that the appropriate test was that the wrongful conduct must be so closely connected with acts the 
employee was authorised to do, that for the purpose of the liability of the employer to third parties, the 
wrongful conduct may fairly and properly be regarded as having been done in the ordinary course of 
the employee’s employment.  Although the claimant was not himself a Roman Catholic, Father 
Clonan was normally dressed in clerical garb and he developed his relationship with the claimant 
under the cloak or guise of performing his pastoral duties.  The claimant’s youth was relevant and it 
was Church activities, including discos on Church premises, which gave Father Clonan the 
opportunity to develop his sexual relationship.  In the circumstances, and applying the close 
connection test, the Master of the Rolls was of the view that vicarious liability was properly made out 
against the Archdiocese. 
 
He also accepted that there had been complaints by the claimant’s father to another priest and that 
that those complaints had not been pursued or investigated, a matter for which the Archdiocese would 
be vicariously liable.  The Master of the Rolls was also of the view that the Archdiocese owed a duty 
of care to the claimant.  To treat it, as had been done at first instance, as a duty to the world in 
general, was to mischaracterise the duty alleged.  He noted that in the Canadian Supreme Court in 
Jacobi, although vicarious liability did not apply there, the case was remitted for determination as to 
whether there had been a direct breach of duty through failure to supervise.  Accordingly, the Master 
of the Rolls was of the view that the claimant’s appeal should be upheld and the Archdiocese’s cross-
appeal dismissed.  Longmore and Smith LJJ, also applying the close connection test, agreed. 
 
PAO, BJH, SBM, IDF and TMA v Trustees of the Roman Catholic Church for the Archdiocese of 
Sydney & Ors [2011] NSWSC 1216 (Hoeben J) 
In this case, Hoeben J had to consider whether actions by the various plaintiffs against the Trustees 
of the Roman Catholic Church for the Archdiocese of Sydney and various members of the Patrician 
Brothers religious order should be struck out.  It was alleged that the Archdiocese Trustees operated 
and managed Patrician Brothers Primary School Granville when, while young students in 1974, each 
plaintiff was sexually assaulted by Mr Thomas Grealy (also known as Brother Augustine).  Associate 
Justice Harrison in PAO v Grealy

9
 had refused to strike out or summarily dismiss each of the five 

proceedings. 
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Before Hoeben J, there was additional evidence.  The plaintiffs submitted that there was evidence 
before the court showing involvement of the Archdiocese Trustees in the running of schools.  It was 
submitted that the Trustees exercised control over the Catholic Education Office and Catholic Building 
and Finance Commission.  They were responsible for the financial management of funds collected by 
the schools by way of fees, donations and the like. 
 
Hoeben J concluded that there was no evidence before the court connecting the Archdiocese 
Trustees directly or indirectly to the conduct of the Granville school and no indication that such 
evidence was likely to arise in the future.  There was no evidence that the Patrician Brothers handed 
over control of the school to the Archdiocese Catholic Education system or that the Archdiocese 
Trustees exercised control over the Catholic Education Office.  The plaintiffs’ cases as against the 
Trustees were held to be hopeless and should not be permitted to go further.  It was not suggested 
that there was any legal entity in respect of the Roman Catholic Church which might be sued in 
respect of the abuse at the school.  Hoeben J applied the decision of the CA in Trustees of the 
Roman Catholic Church for the Archdiocese of Sydney v Ellis.

10
 

 
JGE v The English Province of Our Lady of Charity and The Trustees of the Portsmouth 
Roman Catholic Diocesan Trust [2011] EWHC 2871 (QB) (MacDuff J) 
The preliminary issue was whether the Trustees of the Roman Catholic Church could be liable to the 
plaintiff for sexual abuse and rape by a Roman Catholic clergyman now deceased.  This occurred 
when the plaintiff was in a children’s home in Hampshire between 1970 and 1972.  The defendant 
contended that the clergyman was not its employee and nor was the relationship akin to employment.  
It argued that the action should be struck out because vicarious liability could not arise.  Relevantly, 
the Trustees stood in the shoes of the bishop for present purposes.  The Church (first respondent) 
accepted for the purposes of the litigation that its trustees holding its property were its secular arm 
and were a proper defendant if vicarious liability arose. 
 
Referring to Viasystems (Tyneside) Ltd v Thermal Transfer Ltd & Ors,

11
 MacDuff J noted that the test 

of vicarious liability had gradually changed to give precedence to function over form as to its 
application.  Thus, the approach in Trotman v North Yorkshire County Council,

12
 which held that 

sexual abuse of a pupil by a schoolmaster fell outside the scope of employment, had been overtaken 
by Lister v Hesley Hall Ltd,

13
 applying a close connection test importing vicarious liability.  Most 

recently, this has been applied in Maga and he followed the approach taken there. 
 
Vicarious liability does not depend upon whether employment is technically made out.  The 
relationship between the Church and priests contains significant differences from the normal 
employer/employee relationship.  The differences include the lack of the right to dismiss, little by way 
of control or supervision, no wages and no formal contract. 
 
He noted that in Doe v Bennett & Ors,

14
 the Canadian Supreme Court held a bishop vicariously liable 

for the actions of a priest who had sexually abused boys within his parish.  Employment was not 
conceded, but the priest had taken a vow of obedience to the bishop and the bishop exercised 
extensive control over the priest, including the power of assignment, the power of removal and the 
power to discipline him.  In these circumstances, the Canadian Supreme Court held that the 
relationship was ‘akin to employment’ and that, in the circumstances, making the bishop vicariously 
liable. 
 
In all the circumstances, MacDuff J held that, applying the close connection test, vicarious liability can 
arise whether or not a strict relationship of employer-employee arises.  By appointing Father Baldwin 
as a priest and thus clothing him with all the powers involved, the defendants created a risk of harm to 
others, namely the risk that he could abuse or misuse those powers for his own purposes.  In the 
circumstances, the defendants should be held responsible for the actions, which they initiated by the 
appointment and all that followed it.  The strike-out application was accordingly dismissed by the 
majority in the English Court of Appeal. 
 
Ward LJ referred to authorities supporting the proposition that a non-employer with sufficient control 
over the system of work could have vicarious liability extended to it.  He noted the varying opinions in 
NSW v Lepore

15
 and quoted the views of Gaudron J at [123-125].  Ward LJ thought the question of 

control should be viewed in terms of whether the employee is accountable to his superior for the way 
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in which he does the work and, in this sense, a priest is accountable to his bishop.  Applying the 
organisation test, the priest is part of the Church’s organisation and on the integration test, the role of 
the parish priest is wholly integrated into the organisational structure of the Church’s enterprise.  The 
priest is not an independent contractor and is more like an employee.  He concluded, therefore, that 
the defendants were vicariously liable for misconduct, including criminal misconduct, by a priest.  
Davis LJ took a similar view, but Tomlinson LJ dissented. 
 
The defendants sought leave to appeal to the English Supreme Court, which was declined, in part 
because this was a trial only on a preliminary issue and in part because the Supreme Court was then 
hearing the case of Various Claimants v The Catholic Child Welfare Society and The Institute of 
Brothers of the Christian Schools & Ors,

16
 which would traverse some of these issues. 

 
The Catholic Child Welfare Society & Ors (Appellants) v Various Claimants (FC) and The 
Institute of the Brothers of the Christian Schools & Ors (Respondents) [2012] UKSC 56 
At issue was who, if anyone, was liable for a large number of alleged acts of sexual and physical 
abuse of children at a residential care institution for boys originally operated by the De La Salle 
Institute, known as Brothers of the Christian Schools and operating as St William’s School.  The 
appeal to the English Supreme Court required a review of the principles of vicarious liability in the 
context of sexual abuse of children.  The claims were brought by 170 men in respect of abuse 
between 1958 and 1992.  The Middlesbrough defendants took over the management of the school in 
1973, inheriting the previous liabilities.  They used a De La Salle brother as headmaster and 
contracted four brothers as employee teachers.  The Middlesbrough defendants were held vicariously 
liable for the acts of abuse by those teachers, and this was not in challenge.  However, the 
Middlesbrough defendants challenged the findings that the De La Salle Order was not vicariously 
liable for the actions of its brothers.  The Middlesbrough defendants’ appeal seeking contribution had 
been rejected in the Court of Appeal; but leave was granted to appeal to the Supreme Court. 
 
Lord Phillips (with whom the other members of the Court agreed) noted the views on vicarious liability 
expressed in the Court of Appeal in JGE and the impressive leading judgment of Ward LJ [19].  The 
following propositions were said by Lord Phillips to be well-established: 
(i) It is possible for an unincorporated association to be vicariously liable for the tortious acts of 

its members. 
(ii) One defendant may be vicariously liable for the tortious act of another defendant even though 

the act in question constitutes a violation of the duty owed and even if the act in question is a 
criminal offence. 

(iii) Vicarious liability can even extend to liability for a criminal act of sexual assault.  Lister v 
Hesley Hall.

17
 

(iv) It is possible for two different defendants to each be vicariously liable for the single tortious 
act of another defendant. 

 
There were two issues before the Supreme Court.  The first was whether the relationship between the 
De La Salle Institute and the brothers teaching at St William’s was capable of giving rise to vicarious 
liability.  The second was whether the alleged acts of sexual abuse were connected to that 
relationship in such a way as to give rise to vicarious liability. 
 
While it was relevant that the brothers who taught at the school were not contractually employed by 
the De La Salle Institute but rather by the Middleborough defendants, this did not preclude the De La 
Salle Order being vicariously liable.  As in JGE, the  relationship was so close in character to one of 
employer/employee that it was just and fair to hold the employer vicariously liable.  The relationship 
between teaching brothers and the Institute had many of the elements, and all the essential elements, 
of the relationship between employer and employee.  It was relevant that the brothers passed on their 
wages to the De La Salle Institute and were there to promote the purposes of the De La Salle 
Institute. 
 
Lord Phillips then turned to the argument that sexual abuse can never be a negligent way of  
performing duties under an employment-like relationship.  He referred to JGE, Maga and NSW v 
Lepore,

18
 where the majority in the High Court left such liability open, although he described the four 

different sets of reasons in the majority as having ‘shown a bewildering variety of analysis’.  The NSW 
Court of Appeal decision in Trustees of the Roman Catholic Church for the Diocese of Sydney v Ellis

19
 

is surprisingly not mentioned. 
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Applying the Canadian close connection test in Bazley v Currie and Jacobi v Griffiths as well as John 
Doe v Bennett

20
 and Blackwater v Plint

21
, as well as in the House of Lords in Lister, he also noted that 

in a commercial context the House of Lords had taken a similar view in Dubai Aluminium Co Ltd v 
Salaam,

22
 where dishonest conduct by a solicitor was held to involve the firm in liability because such 

conduct was part of the risk of the business. 
 
Lord Phillips (with the concurrence of the balance of the court) said [86]: 
 ‘Vicarious liability is imposed where a defendant, whose relationship with the abuser 

puts it in a position to use the abuser to carry on its business or to further its own 
interests, has done so in a manner which has created or significantly enhanced the 
risk that the victim or victims would suffer the relevant abuse.  The essential 
closeness of connection between the relationship between the defendant and the 
tortfeasor and the acts of abuse thus involves a strong causative link.  

 [87]  These are the criteria that establish the necessary ‘close connection’ between 
the relationship and abuse.’ 

 
CONCLUSION 
Australia would appear to be alone in the common law world in denying a remedy for victims of abuse 
in one church (the Roman Catholic Church) and in holding that the relationship between priests and 
bishops does not give rise to vicarious liability.  In countries such as the United States and Canada, 
the church is treated as a Corporation Sole, giving it a corporate entity, which can be sued, rendering 
its trustees liable to compensate victims.  In England, the Roman Catholic Church accepts that its 
trustees are its secular arm and are liable to compensate victims.  In the United States, Canada, 
Ireland and England, it is now clearly established that the Roman Catholic Church is liable for the 
criminal conduct of priests, including sexual abuse of children, which occurs in the course of their 
duties, applying the close connection test so as to give rise to vicarious liability. 
 
Only in Australia in the common law world has a contrary view been taken.  Only in Australia are the 
assets of one church invulnerable to claims because the church is said to have no relevant corporate 
entity and its trustees (at least prior to 1986 and the Church would argue even since) are immune 
from suit.  The families of children attending Catholic parochial schools would be appalled to learn that 
whether or not they have a remedy in negligence against the school for injury occurred through the 
fault of a teacher depends upon the whim of the bishop in the particular diocese.  In some dioceses, 
the Ellis point will not be taken.  In Cardinal Pell’s Archdiocese, experience suggests that it is always 
taken as a means of forcing claimants to take a pittance. 
 
In the light of the clear differences with the Canadian Supreme Court, the House of Lords and English 
Supreme Court, it would seem that reconsideration of the decisions in Lepore, Ellis and PAO only 
await a suitable test case. 
 
It is understood that the Victorian Legislative Council inquiry into sexual abuse in religious institutions 
is likely to recommend legislative change in that state to render the Roman Catholic Church 
vicariously liable and give it a legal status, making its trustees capable of being sued.  Draft legislation 
has already been circulated in NSW and is likely to be introduced to the NSW Legislative Council 
during 2013.  However, the powerful hold of the Roman Catholic Church within all major political 
parties suggests that getting legislative change in NSW will be distinctly challenging.  The current 
Commonwealth Royal Commission Terms of Reference are wide enough to encompass submissions 
and findings on these important issues. 
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Dr Andrew Morrison SC, ‘Reporting the Failures of the Catholic Church 
in regard to Father ‘F’, (2013) Precedent (to be published December 
2013).  
 
In January 2013 the Catholic Bishops of Armidale and Parramatta released a report of an inquiry into 

‘processes related to the management’
1
 of a priest who had sexually abused children. 

  

The report by Antony Whitlam QC into the failures of the Catholic Church in regard to Father ‘F’
2 
is yet 

another example of why organisations should not be left to investigate serious criminal allegations 

against themselves. 

 

The report was commissioned by the present Bishops of Armidale and Parramatta. Mr Whitlam QC 

had the advantage of speaking to most of the clergy involved, examining records and speaking to 

some victims and the families of victims. 

 

He details a long history of very serious allegations against Father ‘F’ and does not doubt those 

allegations. 

 

In 1987 Father ‘F’ was arrested and charged with serious sexual offences against a young boy, 

Damian Jurd. It appears from the report
3 
that the parish paid the fees of Chester Porter QC (defence 

barrister for Father ‘F’) at the suggestion of the then Bishop of Armidale, Bishop H.J. Kennedy, with 

the result that Damian Jurd, who made serious (and well-founded) allegations of abuse, was 

effectively demolished
4
 in the witness box and the prosecution went no further. 

 

Mr Whitlam QC makes no comment upon the appropriateness of the Church spending significant 

sums of money to protect a priest but not one of its altar boys. Mr Whitlam QC does not doubt that 

Damian Jurd (who later committed suicide) was abused. 

 

There are many surprising instances where Mr Whitlam QC makes no clear adverse findings. 

 

Father ‘F’’s continued attempts to be alone with children led Father Usher, Director of Centacare in 

the Archdiocese of Sydney, to write a letter to Father Wayne Peters, who had served as the Armidale 

representative on committees of the Church concerned with the sexual abuse of children. In the letter, 

dated 16 September 1990, Father Usher wrote that although Father ‘F’ had been acquitted:  

 

 ‘His personal manner and his ongoing need to spend time with children is a matter of 
grave concern to me. During my interview with him I gained the impression that he 
was unable to understand the seriousness of the matters with which he had been 
charged and was arrogantly dismissing the whole affair as a figment of other people’s 
imagination. The events, serious as they were alleged to be, did not seem to distress 
him greatly. His behaviour, therefore, indicated that his feelings were repressed and 
that he had developed certain defence mechanisms which enabled him to cope with 
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such stressful events by denying that they had any basis of truth at all. Of course, 
denial is a trait of many child sexual assault offenders and it is not uncommon to 
witness complete disinterest in such people in relation to their behaviour. I am not 
suggesting that the priest in question is guilty of such behaviour but his personality 
traits indicate some deep-seated disorder. During the single interview I had with him I 
was in no position to make any comprehensive assessment nor would it ... [be] 
appropriate for me to do so.’

5
 

 
 
Father Usher recommended a further assessment before any decision about whether Father ‘F’ be 

given a pastoral appointment. 

 

Bishop Manning took office as the Bishop of Armidale in July 1991. In late 1991 he made a 

typewritten note of advice that he had received from Father Peters. The note records Father Peters 

saying that there ‘are still children around who were silenced at the time of the court case’. Both 

Bishop Manning
6
 and, it appears, Father Peters had a failure of memory when interviewed by Mr 

Whitlam QC as to this silencing of witnesses. Yet there are no critical comments in Mr Whitlam’s 

report about such an extremely disturbing allegation.  

 

Bishop Manning had a meeting with Father ‘F’ on 9 October 1991. Afterwards the Bishop summarised 

the meeting for his files. He wrote that he had mentioned to Father ‘F’: ‘incidents with boys in Moree’, 

the court case in Narrabri and ‘the silencing of witnesses in Moree by Rev Monsignor Ryan.’, 

widespread knowledge of these matters and ‘potential damage to the diocese and the priesthood’. 

There is concern about ‘the danger to children if a cure had not been effected’ but no expression of 

concern whatsoever for existing victims. Yet Mr Whitlam QC makes no clear adverse finding in 

respect of such serious matters. Bishop Manning had a failure of memory in relation to this matter,
7
 

which again goes without adverse comment. Similarly, there is no adverse comment about the fact 

that serious allegations in relation to abuse of a 12-year-old boy, Daniel Powell, in the Parramatta 

area were played down by the vicar-general Father Richard Cattell.
8
 

 

Father ‘F’ was suspended by Bishop Manning and ultimately referred to the committee of Fathers 

Usher, Peters and Brian Lucas. Brian Lucas was a senior member of the clergy and also a lawyer, 

and like Father Usher, one of the leaders in developing for the bishop’s conference the protocols that 

became called ‘Towards Healing’.
9
 The committee of Fathers Usher, Peters and Lucas first met with 

Father ‘F’ on 3 September 1992.  

 

Two days before that, on 1 September 1992, Bishop Manning met with Father ‘F’. Bishop Manning’s 

handwritten file note on that meeting stated that father ‘F’ claimed complete innocence in respect of 

the Damian Jurd charge but ‘referred to three other incidents which could have brought him “14 years 

apiece”. I didn't question him about these’.
10

 

 

The failure to explore such serious potential criminal conduct is not explained by Bishop Manning nor 

criticised by Mr Whitlam QC. 
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Despite subsequent comments by Cardinal Pell, there is no contemporaneous record of the meeting 

between Father ‘F’ and Fathers Usher, Peters and Lucas at the Cathedral presbytery in Sydney on 3 

September 1992. The meeting, which lasted nearly three hours, was the subject of a report from 

Father Peters to Bishop Manning dated 11 September 1992 (eight days later). I set out that letter at 

some length:  

 

 ‘After opening remarks from Rev. Brian Lucas, ‘F’ indicated that he wished to make 
certain admissions. 

 
 He admitted that there had been five boys around the age of ten and eleven that he 

had sexually interfered with in varying degrees in the years approximately 1982 to 
1984 while he was the assistant priest at Moree.  

 
 He had placed his hand on the leg of one boy who had indicated that he did not want 

that to happen. ‘F’ maintains he never attempted any advances again to that 
particular child. 

 
 It was a similar story with another boy. He made advances by touching the second 

child on the leg and the child indicated he did not want that to happen. ‘F’ maintains 
he made no such further advances to that child. 

 
 A third child was the boy who eventually brought criminal charges against ‘F’ in the 

civil courts. Although the magistrate did not send the matter to formal trial because of 
a lack of evidence, while denying most of the charges, ‘F’ did admit that he fondled 
the boy’s genitals during a car trip from Moree to Narrabri. 

 
 The situations of boys four and five were the occasion of more serious admissions on 

the part of ‘F’. He admitted that over a period of approximately twelve months he 
fondled the genitals of each of these boys and to quote ‘sucked off their dicks’. As far 
as ‘F’ can remember this was done on about a monthly basis over a period of twelve 
months. It was done only when each boy was alone with him. The boys were never 
together when an offence took place. After the allegations of this behaviour were 
made, ‘F’ was transferred to another parish. He alleges he then became sexually 
involved with a woman ...’

11
 

 
 
After recording these matters, Father Peters then noted that what was considered was laicisation and 

a program of therapy.
12

 

 

Curiously, Bishop Manning could not remember that letter. Neither Fathers Lucas nor Usher 

remember any such admissions. However, Father Usher made a note soon after the meeting that ‘“F” 

is unrepentant about his sexual misconduct with children in my opinion’.
13

 

 

There was a further meeting between the three priests and Father ‘F’ on 24 September 1992 and a 

third meeting on 12 November 1992.
14

  

 

Ultimately, in 1996, an action was brought on behalf of Damian Jurd against Father ‘F’, Bishop H.J. 

Kennedy, the Trustees for the Diocese of Armidale, Cardinal Clancy and the Trustees for the 

Archbishop of Sydney, Kelvin Canavan of the Catholic Education Office and Monsignor Ryan. Those 
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proceedings were settled in January 1999 by a deed of release and upon payment of an undisclosed 

sum.
15

 

 

Mr Whitlam QC is critical of the magistrate’s reasons in dismissing the original charges (in 1987), 

saying that his reasons are ‘plainly unsatisfactory and provide no support for his stated conclusion.’
16

 

In addition, he is critical of the decision not to continue the prosecution of ‘F’ on an ex officio 

indictment.
17

  Mr Whitlam QC does go on, however, to say that:  

 

 ‘For my purposes, the real significance of the proceedings is that a good deal of the 
evidence cried out for investigation by the Church authorities.’

18
 

 
 
Father ‘F’ was charged with sexually assaulting a 15-year-old girl in 1998. This charge was was 

dismissed in Armidale on 4 February 1999.
19

  

 

Also in 1998, Father ‘F’ appears to have had further dealings with Daniel Powell. During that year, 

Father ‘F’ and Mr Powell met several times and various sums of money, totalling about $22,000, were 

paid by Father ‘F’ to Mr Powell. Father ‘F’ then alleged those sums were paid as a result of blackmail, 

because Mr Powell threatened he would otherwise go to the police and accuse Father ‘F’ of sexually 

assaulting him as a young boy. After a further alleged request for $18,000, Father ‘F’ spoke to ‘a 

friend in the police’
20

 and Daniel Powell was arrested and charged with 12 counts of demanding 

money with menaces.
21

 

 

Two further complaints of sexual abuse by Father ‘F’ during his time in Moree were received by the 

Church. One was received by Fathers Lucas and John Davoren in Sydney in June 2001 and another 

in 2002 by Cardinal Pell while he was in Melbourne.
22

 Neither of these complaints (it appears) were 

referred to the police. Cardinal Pell has subsequently said that he advised the victim to go to the 

police but there is no adverse comment about the obvious failure of senior clergy in the Church to 

refer these matters to the police themselves. 

 

In October 2003, Daniel Powell, while being interviewed by police, made very serious allegations of 

sexual assault by Father ‘F’.
23

 When Father ‘F’ was cross-examined at Parramatta Local Court on 14 

October 2003, counsel for Mr Powell asked about the allegations of sexual abuse and Father ‘F’ 

objected on the grounds of self-incrimination. The solicitor from the Office of the DPP told the 

magistrate that no charges were to be laid against Father ‘F’ in relation to those allegations ‘at this 

time’. Mr Powell was committed for trial.
24

 At that trial in June 2004, it appears that Father ‘F’ admitted 

sneaking Mr Powell into the presbytery when he was 12 years of age and giving him cigars and 

alcohol, allowing him to drive his car on private land and giving him firearms to play with. He regarded 

the boy as a great ‘mate’ whom he ‘loved’, but declined to answer questions in relation to a sexual 

relationship on the grounds of self-incrimination.
25

 

 



 - 5 - 

The report from Father Peters to Bishop Manning of 11 September 1992 was tendered but not 

admitted into evidence. However, the trial judge said that counsel could show the document to Father 

‘F’ and ask questions based on it. Father ‘F’ was then asked about the meeting of 3 September 1992 

in these terms:  

 

 ‘Q. And ... I suggest to you that at that meeting you made certain admissions to 
those priests that you had had oral sex with young boys, what do you say about 
that? 

 A. Yes.  
 Q. And that's the reason why they won't let you carry out your duties as a priest isn't 

it? 
 A. That's part of it, yes.’

26
 

 
 
The trial concluded on 18 June 2004 and the jury returned verdicts of not guilty on all counts.

27
 

 

On 27 June 2012, in relation to the meeting of 3 September 1992, Father Lucas told a producer with 

the ABC’s Four Corners program that Father ‘F’ did not say anything that he felt should be reported to 

the police.
28

 Monsignor Usher went further when he told the producer on 29 June 2012, ‘I can state 

that “F” made no personal disclosures of criminal behaviour during the meeting in September 1992. 

There was, therefore, nothing that could be reported to the NSW Police and hence no report was 

made by us.’
29

 

 

Those, of course, are not statements of lack of recollection but flat statements that nothing was said. 

 

Father Peters, when asked by the producer, said that in his report to Bishop Manning:  

 

 ‘‘F’ conceded that there had been instances of misconduct but deliberately would not 
give any details or say anything that would incriminate him or amount to an 
admission in the legal sense. He persisted in denying the charges in the case which 
had gone to court. However, we concluded that he should be removed from 
ministry.’

30
 

 
 
How does Mr Whitlam QC deal with the clear conflict in the material? He says it is unsurprising that 

after 20 years the three men have different recollections of the 1992 meeting. That is so, but what is 

surprising is that Mr Whitlam QC prefers the present and self-serving recollection of the three senior 

clergy to the express terms of a report to the Bishop on the meeting written only eight days later.
31

 

 

In the Four Corners program Cardinal Pell referred to a ‘file note’ of the meeting on 3 September 1992 

that, he said, ‘does not show that [‘F’] made any admission’.
32

 About this, Mr Whitlam QC says only:  

 

 ‘It would be unfortunate if that statement gave the impression that Father Usher's 
briefing note was a contemporaneous record of the meeting in question.’

33
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Mr Whitlam QC was being extraordinarily charitable. There was no record of the meeting other than 

the report of 11 September 1992 by Father Peters. The so-called ‘file note’ was merely a note of 6 

June 2012 (20 years later) saying ‘He made no admissions’. It was Monsignor Usher’s then 

recollection of events. For Cardinal Pell to represent this as a file note of the meeting is clearly 

seriously misleading. The absence of clear criticism of Cardinal Pell in respect of this and in respect 

of his failure to deal appropriately with the complaint by a victim in 2002 is, at the least, disturbing. 

 

Mr Whitlam QC accepts the very specific admissions contained in the report of 11 September 1992 

cannot be reconciled with what the ABC was told. Nor do they accord with what Father Lucas and 

Monsignor Usher recalled to Mr Whitlam QC.
34

 

 

Mr Whitlam QC concludes there is nothing sinister in the conflict between the admissions and does 

not accept that the earlier document must necessarily be accepted as a more accurate record. He 

thinks Father Peters prepared a report for his Bishop which drew on information not available to 

Fathers Lucas and Usher.
35

  He therefore concludes that ‘notwithstanding the honest differences in 

recollection, I do not disbelieve Father Lucas and Monsignor Usher. Accordingly, if ‘F’ made no 

admissions that either of them considered could and should be reported to the police, then there was 

no ‘cover-up’ back in 1992.’
36

 

 

However, the terms of Father Peters report of 11 September 1992 suggest that Father ‘F’ made 

express admissions, when during the meeting he made them, and purport to quote his precise words, 

at least in part.
37

 To suggest that this might be information gathered from some other source is on the 

face of it desperate speculation to explain the inexplicable. It does not amount to a logical or rational 

explanation for the terms of that report. Mr Whitlam QC does not say that Father Peters says the 

information came from other sources. That is Mr Whitlam QC’s explanation. 

 

Moreover, even if that information came to Father Peters from a different context, where is the 

criticism of Father Peters for not going to the police? The failure of Mr Whitlam QC to grapple 

seriously with the conduct of Fathers Peters, Usher and Lucas, as well as the very tender treatment of 

the conduct of Cardinal Pell, inspires no confidence in the conclusions in the report. 

 

Mr Whitlam QC omits to mention here that Father Usher noted soon after the meeting that ‘“F” is 

unrepentant about his sexual misconduct with children in my opinion.’
38

 

 

Even more seriously, he fails to mention that Father ‘F’ was said by Father Lucas to have admitted 

being ‘a bad boy’ and Father Lucas described it as ‘criminal and wicked behaviour’. Father Lucas 

conceded that admissions were made at that meeting but did not think it useful to report them to 

police because the names of the altar boys involved were not disclosed.
39

 Of course, one was 

expressly identified in Father Peters’ report of 11 September 1992 – ‘the boy who eventually brought 
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criminal charges against “F” in the civil courts’ – Damian Jurd. The others would have been readily 

obtainable by the simplest enquiry in Moree. 

 

Mr Whitlam QC’s failure to analyse this material makes his conclusion in respect of the three senior 

clergy worthless. The evidence is damning against the suggestion that no admissions were made. His 

failure to criticise three senior clergy or in particular Father Peters who wrote the letter, or Bishop 

Manning who received it, is extraordinary and inspires no confidence whatever in his report.  

 

Mr Whitlam QC reserves his most serious criticism for Bishop H.J. Kennedy’s failures. It seems 

perfectly clear that Bishop H.J. Kennedy continued to support Father ‘F’ despite medical evidence that 

seemed to assume a history of abuse of children.
40

 Mr Whitlam QC regards his failures
41

 to look into 

the various matters as ‘utterly inexplicable’. He refers to ‘the silencing of the witnesses’ by Monsignor 

Ryan as having been accepted as fact by Bishop H.J. Kennedy, but fails to make the obvious 

comments or express the need for further investigation into that conduct.
42

 He is critical of the ability 

to have a 12-year-old drinking and smoking in a house shared by Father ‘F’ with the parish priest.
43

 

 

Mr Whitlam QC has no doubt that Father ‘F’ was guilty ‘of the most vile sexual abuse of Damian Jurd 

and Daniel Powell’, both of whom subsequently committed suicide. When the Jurd family approached 

Bishop H.J. Kennedy with the allegation that a priest had abused their son, the Bishop did not ask 

who the priest was and said, ‘There’s nothing I can do for you’. Mr Whitlam QC says this conduct was 

‘a disgrace’, and it is easy to agree with that. It is also easy to make such comments about someone 

who is dead.  

 

However, the failure to make a similar analysis of Fathers Usher, Lucas and particularly Father 

Peters, let alone the late Monsignor Ryan, is highly disturbing. The terms of Father Peters’ report and 

the concessions by Father Lucas leave little room for the suggestion that admissions were not made 

at the meeting of 3 September 1992. Father ‘F’ subsequently in sworn evidence conceded that they 

were made. The failure to criticise senior clergy for failing to go to the police is utterly inexplicable.  

 

A suggestion that Father Usher would have gone to the police if he had known and because he did 

not go to the police he did not know is an exercise in post hoc ergo propter hoc and as a form of 

reasoning beggars description. The unchallenged evidence of the police in the Victorian Legislative 

Council Inquiry that no-one in the Church in that state has ever reported a priest for misconduct to the 

police belies Father Usher’s words. In NSW, Cardinal Pell says he has reviewed the files in his 

archdiocese and cannot say whether any of the matters in respect of which adverse findings were 

made against priests were reported to the police. Father Usher does not appear to have ever reported 

any of the aberrant priests he has dealt with. 

 

The suggestion that the procedures put in place during the 1990s known as the ‘Towards Healing’ 

process would have made a real difference if implemented
44

 ignores the fact that in practice no-one in 
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Australia can point to any case in which the Church has referred a priest in respect of whom adverse 

findings of a criminal nature have been made by internal inquiry, to the police. It follows that there is 

no basis for any inference that the Church has in substance changed its ways. There is certainly no 

basis for Cardinal Pell’s assertion, when criticising the desirability of a Royal Commission, when he 

suggested that these problems were all historic. The failure to investigate and expressly criticise the 

silencing of witnesses, and the failure to criticise the failure to report Father ‘F’ to the police by Bishop 

Manning, Father Usher, Father Peters and Father Lucas suggest that Mr Whitlam QC himself failed to 

grapple with the real issues in this matter. 

 

Internal reports are no substitute for external scrutiny and the failures in this report merely emphasise 

the need for examination of this conduct by the Royal Commission as part of its enquiries. 

 

 

Dr Andrew Morrison RFD SC has practised as a barrister in NSW since 1976 and was appointed 
Senior Counsel in 1993. He is the author of a number of articles in the Journal of the RAHS, 
principally in the area of constitutional history and the Reserve Powers of the Crown.  
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consultation draft

 Introduced by Mr David Shoebridge, MLC   consultation draft

New South Wales

Roman Catholic Church Trust Property 
Amendment (Justice for Victims) Bill 
2012
Explanatory note
Overview of Bill
The NSW Court of Appeal has held that property held on trust under the Roman
Catholic Church Trust Property Act 1936 for the use, benefit or purposes of the
Roman Catholic Church in New South Wales cannot be used to satisfy legal claims
associated with sexual abuse by Roman Catholic clergy, officials or teachers. The
object of this Bill is to amend that Act:
(a) to allow a person suing a member of the Church’s clergy, a Church official or

a Church teacher in relation to sexual abuse to join the following as defendants
in those proceedings (and to make them liable for any damages awarded):
(i) the body corporate established by the Act to hold property on trust for

the dioceses in which the relevant abuse allegedly occurred,
(ii) the trustees that make up that body corporate,
(iii) if the regulations so provide, any body corporate established under the

Roman Catholic Church Communities’ Lands Act 1942 by which the
relevant member of the clergy, official or teacher was employed or that
was established as trustee of community land of any community of
which the relevant member of the clergy, official or teacher was a part,
and
b2011-121-11.d21  13 June 2012



Roman Catholic Church Trust Property Amendment (Justice for Victims) Bill 2012

Explanatory note

consultation draft
(b) to allow a person who is owed a judgment debt in respect of civil liability
arising as a result of sexual abuse by a member of the Church’s clergy, a
Church official or a Church teacher to recover the debt from any of the
following (as an alternative to pursuing the clergy member, official or teacher
concerned):
(i) the body corporate established by the Act to hold property on trust for

the dioceses in which the relevant abuse allegedly occurred,
(ii) the trustees that make up that body corporate,
(iii) if the regulations so provide, any body corporate established under the

Roman Catholic Church Communities’ Lands Act 1942 by which the
relevant member of the clergy, official or teacher was employed or that
was established as trustee of community land of any community of
which the relevant member of the clergy, official or teacher was a part.

(c) to suspend the operation of the Limitation Act 1969 for 2 years in relation to
such causes of action that would otherwise be out of time.

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.
Clause 2 provides for the commencement of the proposed Act on the date of assent
to the proposed Act.

Schedule 1 Amendment of Roman Catholic Church 
Trust Property Act 1936 No 24

Schedule 1 makes the amendments described in the above Overview.
Explanatory note page 2
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No      , 2012

A Bill for

Roman Catholic Church Trust Property 
Amendment (Justice for Victims) Bill 
2012 

consultation draft
An Act to amend the Roman Catholic Church Trust Property Act 1936 to provide for
the ability of victims of sexual abuse where the abuser is found to be a member of the
Catholic clergy and or another official and or officer in the Church to satisfy
judgments awarded against such abusers as a judgment debt payable from the assets
of the Trust and for other related purposes.



Roman Catholic Church Trust Property Amendment (Justice for Victims) Bill 
2012 Clause 1

consultation draft
The Legislature of New South Wales enacts:

1 Name of Act
This Act is the Roman Catholic Church Trust Property Amendment
(Justice for Victims) Act 2012.

2 Commencement
This Act commences on the date of assent to this Act.
Page 2
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Schedule 1 Amendment of Roman Catholic Church 
Trust Property Act 1936 No 24

[1] Part 1, heading
Insert before section 1:

Part 1 Preliminary
[2] Part 2, heading

Insert after section 2:

Part 2 Church property
[3] Part 3

Insert after section 16:

Part 3 Sexual abuse claims paid from Trust funds
17 Definitions

(1) In this Part:
Church official means any person who acts as a representative of
the Church and includes, but is not limited to, any of the
following:
(a) an official, officer or member of staff of the Church or of

a diocese of the Church,
(b) a lay assistant for the Church or for a diocese of the

Church,
(c) a volunteer for the Church or for a diocese of the Church,
(d) a Provincial-General for New South Wales of a

community,
(e) a Provincial, Superior, Leader or President of a

community.
Church teacher means a teacher or member of staff of a
theological college, school, orphanage or children’s home
operated under the auspices of the Church or of a diocese of the
Church.
community means a community within the meaning of the
Roman Catholic Church Communities’ Lands Act 1942.
Page 3
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member of the Church’s clergy includes the following:
(a) an Archbishop or Coadjutor Archbishop of the Church,
(b) a Bishop or Coadjutor Bishop of the Church,
(c) a Vicar Capitular of the Church,
(d) an Administrator of the Church,
(e) a Vicar-General of the Church,
(f) a priest or assistant priest of the Church,
(g) a sister, nun, brother, monk or seminarian of the Church,
(h) any other member of a religious order of the Church.
sexual abuse means sexual conduct, or conduct that includes
sexual conduct (whether or not there was apparent consent to that
conduct and whether or not that conduct would, at the time of the
relevant conduct, have constituted a sexual offence) perpetrated
by a person who was, at the time of the relevant conduct, a
member of the Church’s clergy, a Church official or a Church
teacher, while acting in his or her capacity as such a member,
official or teacher.

(2) For the purposes of this Part, a person was under the care of the
Church if the person was owed a duty of care or fiduciary duty
by the Church, a member of the Church’s clergy, a Church
official or a Church teacher and includes, but is not limited to,
having been owed such a duty in the following capacities:
(a) as a member or parishioner of the Church,
(b) as a nun, monk or seminarian of the Church,
(c) as an altar server or other assistant in a church or diocese

of the Church,
(d) as a student of a theological college, school, orphanage or

children’s home operated under the auspices of the Church
or of a diocese of the Church.

18 Conduct of proceedings relating to sexual abuse by Church 
clergy, officials or teachers
(1) The plaintiff in civil proceedings relating to sexual abuse by a

member of the Church’s clergy, a Church official or a Church
teacher of the plaintiff who was, at the time of the sexual abuse,
under the care of the Church, may join as a defendant in those
proceedings:
(a) the body corporate established under this Act for the

diocese of the Church in which the abuse, or the majority
of the abuse, is alleged to have occurred, and
Page 4



Roman Catholic Church Trust Property Amendment (Justice for Victims) Bill 
2012 

Schedule 1 Amendment of Roman Catholic Church Trust Property Act 1936 No 24

consultation draft
(b) the Bishop, and the Diocesan Consultors, of the diocese of
the Church in which the abuse, or the majority of the
abuse, is alleged to have occurred, in their capacity as
trustees of Church trust property in that diocese, and

(c) if the regulations so provide, a body corporate established
under the Roman Catholic Church Communities’ Lands
Act 1942:
(i) by which the relevant member of the clergy, official

or teacher was employed, or
(ii) that was established as trustee of community land of

any community of which the relevant member of the
clergy, official or teacher was a part.

(2) In respect of any such proceedings, the relevant body corporate
and its trustees are jointly and severally liable as if they were the
member of the Church’s clergy, the Church official or the Church
teacher against whom the proceedings were also brought.

(3) The court hearing such proceedings may extend the application
of subsections (1) and (2) to a person who alleges sexual abuse
by a member of the Church’s clergy, a Church official or Church
teacher and who was not at the time of the abuse under the care
of the Church, but was so closely connected with the Church that
the court believes it would be just to render the Church liable for
the abuse, if proven.

(4) A plaintiff who intends to joint any body corporate, Bishop or
Diocesan Consultor as defendant in proceedings in reliance on
subsection (1) must give notice of that intention to the body
corporate, Bishop and Diocesan Consultor concerned within 28
days after the filing of the statement of claim in relation to the
relevant proceedings.

(5) This section extends to a cause of action arising before the
commencement of this section.

19 Judgments relating to sexual abuse by Church clergy, officials or 
teachers may be required to be paid from Trust funds
(1) A person who is owed an unpaid judgment debt in respect of civil

liability arising as a result of sexual abuse by a member of the
Church’s clergy, a Church official or Church teacher against a
person who was, at the time of the abuse, under the care of the
Church, may bring an action for the recovery of the debt against:
(a) the body corporate established under this Act for the

diocese of the Church in which the abuse, or the majority
of the abuse, is alleged to have occurred, and
Page 5
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(b) the Bishop, and the Diocesan Consultors, of the diocese of
the Church in which the abuse, or the majority of the
abuse, is alleged to have occurred, in their capacity as
trustees of Church trust property in that diocese, and

(c) if the regulations so provide, a body corporate established
under the Roman Catholic Church Communities’ Lands
Act 1942:
(i) by which the relevant member of the clergy, official

or teacher was employed, or
(ii) that was established as trustee of community land of

any community of which the relevant member of the
clergy, official or teacher was a part.

(2) In respect of any such action, those bodies corporate and those
trustees are jointly and severally liable as if they were the
member of the Church’s clergy, the Church official or the Church
teacher against whom the judgment was given.

(3) The court hearing such proceedings may extend the application
of subsections (1) and (2) to a person found to have been sexually
abused by a member of the Church’s clergy, a Church official or
Church teacher and who was not at the time of the abuse under
the care of the Church, but was so closely connected with the
Church that the court believes it would be just to render the
Church liable for the abuse.

(4) This section extends to a cause of action arising before the
commencement of this section.

20 Suspension of bar to actions on basis of limitation period having 
elapsed
(1) Despite any provision of the Limitation Act 1969, an action on a

cause of action for Church sexual abuse is maintainable if it
commences during the suspension period, regardless of the date
on which the cause of action first accrued.

(2) In this section:
Church sexual abuse means sexual abuse by a member of the
Church’s clergy, a Church official or a Church teacher in relation
to a person who was, at the time of the sexual abuse, under the
care of the Church.
suspension period means the period commencing on the date of
assent to the Roman Catholic Church Trust Property Amendment
(Justice for Victims) Act 2012 and ending on the second
anniversary of that date.
Page 6
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21 Regulations
The Governor may make regulations, not inconsistent with this
Act, for or with respect to any matter that is permitted to be
prescribed by this Part.
Page 7
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Friends, 

A core principle of any modern, responsible 
democracy is that no individual or 
organisation is beyond the law. 

Tragically, this principle does not apply when 
victims of sexual abuse by Catholic clergy 
pursue civil claims. 

This means that victims of abuse by 
members of the Catholic clergy are barred 
from an important means of obtaining 
justice, and the organisation responsible for their pain and 
suffering escapes accountability.

Given the historical failure of the Church to address claims 
of abuse, and the mounting evidence of mismanagement 
within the organisation, it is imperative for lawmakers to 
close legal loopholes which enable the Church to escape 
accountability on technicalities.

In consultation with victims, support groups, lawyers and 
other stakeholders, The Greens have drafted the Justice 
for Victims Bill, which will allow victims to sue the Catholic 
Church’s property trusts.

This will mean that civil claims by victims of sexual abuse 
against the Catholic Church will be decided on their merits, 
not a legal technicality.

This is a matter of justice that extends beyond those who 
were abused or who are the family of those who suffered 
abuse. There are people of goodwill within the Church, as 
well as a growing support base outside the Church, who are 
demanding change.

I urge you to support this legislation and to join the 
campaign to force the Catholic Church out of the shadows 
where it can face real justice and genuine accountability.

A MeSSAGe froM 
DAViD ShoebriDGe

States Parties shall take 

all appropriate measures 

to promote physical and 

psychological recovery and 

social reintegration of a child 

victim of: any form of neglect, 

exploitation, or abuse; 

torture or any other form of 

cruel, inhuman or degrading 

treatment or punishment; 

or armed conflicts. Such 

recovery and reintegration 

shall take place in an 

environment which fosters 

the health, self-respect and 

dignity of the child.

Article 39, UN Convention on 
the Rights of the Child, 1989
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Many people believe the Catholic Church to be an 
extraordinarily wealthy organisation, with one of the 
largest land holdings in the country. To an extent this 
is true. however, the property that is owned by ‘the 
Catholic Church’ in this state is held by a series of 
property trusts1, established under a law of the NSW 
Parliament that dates back to 1936.

At law, the entity known to the general population as 
‘the Catholic Church’ is said to be an unincorporated 
association with no independent legal identity. basically, 
this means that the Catholic Church in NSW2 does not 
exist and cannot be sued.

This legal structure has very important and ongoing 
consequences for victims of abuse.

in a 2007 decision of the NSW Court of Appeal, 
affirmed on appeal to the high Court,3 John ellis sought 
compensation for sexual abuse he suffered at the hands 
of an assistant priest at bass hill Parish between 1974 
and 1979.

Mr ellis could not sue the deceased assistant priest. 
Neither could he sue ‘the Church’. Mr ellis therefore 
sued the current Church leadership, in the form of 
Cardinal Pell, and the property trust that holds the 
Church’s assets.

in Court, the Church never disputed the fact that Mr 
ellis had been sexually abused. instead they persuaded 
the Court that the present leaders of the Catholic 
Church could not be held responsible for breaches 
of care by former members of the unincorporated 
association that is ‘the Catholic Church’.

The Church also argued, and the Court agreed, that 
the property trust could not be sued by victims of 
abuse as the trust was solely responsible for property 
matters and therefore not liable for any sexual abuse by 
members or officials of the Church. 

Mr ellis’ case was dismissed. Not only that, he was 
ordered to pay the Church’s legal costs. John ellis like 
countless of victims, was left with no legal remedy.

Victims, and the Church, now simply refer to this case 
as the ‘ellis Defence’.

1. A trust is a legal construction that allows one entity to own an asset but to then apply that asset’s income and resources to a third party.  here the trusts hold the property and 
apply it to the needs of the Church.

2. This problem is not limited to NSW, but the specific legal structures considered are those applicable in NSW.
3. Trustees of the roman Catholic Church V ellis & Anor [2007] NSWCA 117 leave to appeal to the high Court was refused in ellis v The Trustees of the roman Catholic Church 

for the Archdiocese of Sydney  [2007] hCATrans 697 (16 November 2007)

 DoeS  The 
    CATholiC 
 ChurCh
   eXiST

yes
no

if you’re A PrieST, 
   fiNANCiAl 
  PlANNer or 
   reAl-eSTATe 
     AGeNT

if you’re A

   ViCTiM of

 SeXuAl 
    AbuSe

“Timid state officials have often let shrewd 
bishops and their cunning lawyers devise and 
exploit countless legal technicalities. If kids 
are to be protected, secular authorities must 
reduce this callous, hurtful legal hairsplitting.”

David Clohessy,
Director, Survivors Network of those Abused 
by Priests (SNAP)     
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The SCAle of 
The ProbleM 

SurViVorS 
of AbuSe 
fiND A VoiCe

An accurate assessment of the number of 
Australian clergy involved in the sexual abuse 
of children is difficult to obtain. The Church in 
Australia has undertaken no publicly available 
research. 

At the same time victims groups are often small, 
underfunded and struggling to cope with the 
reality of the abuse suffered by survivors, and are 
not in a position to undertake a nationwide study. 

however there are overseas studies that provide 
some guide. The most widely recognised data 
comes from a 2004 report by the John Jay College 

of Criminal Justice of the City university of New 
york. This was a report undertaken for the united 
States Conference of Catholic bishops. 

The report relied primarily on data supplied by 
the Church in the united States. it found that 
in the period from 1950 to 2002, there were 
10,667 allegations of child sexual abuse, 6,700 
of which were substantiated. over that period a 
total of 4,392 priests stood accused of offences, 
representing around 4% of the priests in the uS at 
the time.4 

it is highly likely that the prevalence of abuse is 
significantly higher than the numbers recorded by 
the Church. it is well established that child sexual 
abuse and sexual abuse generally continue to be 
chronically underreported. 

for decades, if not centuries, sexual abuse by 
members of the clergy was a taboo subject. Shame 
and stigma together with spiritual and emotional 
pressure silenced many victims. The Church, like 
many other institutions, developed its own internal 
structures of governance and accountability, 
potentially contributing to this cultural silence. 

but this taboo has begun to break down. over 
the past few decades, more and more survivors 
of abuse have gone public. Around the world - 
notably in America, ireland, italy, Canada, belgium, 
france, and Australia – victims have begun telling 
their stories and demanding real justice from the 
Church.

Many victims have also revealed that they, or 
their family, reported the abuse to the Church 
when it was happening. Time and time again 
victims tell of receiving no emotional, financial or 
spiritual support from the Church. They tell of 
their abusers simply being “moved on” to another 
parish to commit further crimes. Many victims, and 
their families, felt intimidated into silence. 

There is substantial evidence to suggest that this 
systematic failure by the Church to take action 
to prevent abuse has been so serious and so 
widespread that urgent action is required from 
governments to hold the Church to account.

4. http://www.usccb.org/issues-and-action/child-and-youth-protection/upload/The-Nature-and-Scope-of-Sexual-Abuse-of-Minors-by-Catholic-Priests-and-Deacons-in-the-
united-States-1950-2002.pdf 

Given the historical failure 
of the Church to address claims 

of abuse, and the mounting 
evidence of mismanagement 
within the organisation, it is 

imperative for lawmakers to close 
legal loopholes which enable the 
Church to escape accountability 

on technicalities
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for those who feel the Church failed to protect 
them, seeking direct compensation from the 
Church is an important part of obtaining justice. 

financial compensation for victims is not about 
greed, it is about justice and fair recompense for 
the damage caused by the Church’s failings. 
Abuse can affect a person’s self-esteem, 
relationships, employment and financial situation. 
in these circumstances compensation payments 
can have a marked effect on a person’s financial 
resilience.5 

The needs of victims are very different. While one 
person may need counselling and some medical 
expenses paid, another person may need a bond 
to move away from where the crime took place. 

financial compensation enables these differing 
needs to be met. 

fiNANCiAl 
CoMPeNSATioN AND 
reCoGNiTioN of 
hArM DoNe

hAViNG A DAy iN CourT

Why ViCTiMS 
MAke CiVil 
ClAiMS for 
fiNANCiAl 
CoMPeNSATioN

CoMPAriNG 
CoMPeNSATioN
for compensation to be just, most people 
believe it must be consistent so that like 
cases receive similar damages. yet the 
practice for the Church, both in NSW 
and other jurisdictions, is so disparate 
that even a cursory view shows it is 
not delivering just outcomes. 

in the Netherlands victims 
are generally awarded around 
€100,000.6 

in Canada payments are 
estimated to fall between 
C$10,000 and a C$250,000.7

in the United States, figures vary. 
Some estimate the average payment to 

be in the tens of thousands of dollars8, others cite 
a figure of uS$330,0009, but the highest recorded 
settlement was $5.2 million.

in the Sydney Diocese of 
the Catholic Church the 
maximum payment that is 
authorised under the Towards 
healing process is $50,000 and 
anecdotal reports are that most 
payments are well below this. 

other dioceses such as 
Maitland-Newcastle do not 
limit payments and explicitly do 
not rely on the ellis Defence and 
therefore have provided more 
substantial settlement sums to 
victims.

5. More information on the importance of civil claims and victims compensation is available from the international organization for Victims Assistance, http://www.iovahelp.org/About/
MarleneAyoung/roleofVictComp.pdf 

6. http://www.rnw.nl/english/bulletin/abuse-compensation-too-little-too-late
7. http://www.cbc.ca/news/canada/montreal/story/2011/10/06/montreal-church-abuse.html
8. http://www.bishop-accountability.org/ma-bos/settlements/SettlementlADiMaria.html More information on settlements in the uSA is available here: http://www.bishop-accountability.

org/settlements/
9. Submission 17.

for many victims the opportunity to face their 
abuser and the organisation that failed to protect 
them is a fundamental part of their conception of 
justice. 

A civil claim provides victims with a chance to tell 
their story and have an independent judge address 
their claim. 

Not every victim wants or needs their day 
in court, but for those that do it can be an 
empowering moment where they finally meet, as 
genuine equals, the Church that abused them.
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The fAilure of The ChurCh 
To ADequATely ADDreSS 
ClAiMS of AbuSe

it is not truly independent of the Church 

by its nature it cannot be transparent 

it does not have substantial experience  
in criminal investigation

The Church in NSW places an  
artificial monetary cap of $50,000  

on compensation 

“My son had made allegations of abuse against a member of the Christian 
brothers in Victoria. These allegations were managed through the ‘Towards 
healing’ process. As part of this process, my son told the story of his abuse at the 
hands of a member of the clergy. 

The Melbourne Archdiocese which was tasked with adjudicating this matter 
decided that the allegations were unfounded. The Christian brothers also rejected 
his claims. 

The perpetrator of this abuse later pleaded guilty to criminal charges in regards 
the abuse of my son and another 11 other victims. he was subsequently 
sentenced to 14 years’ gaol. 

At the trial, Victim impact Statements written by the young men affected were 
read out, each detailing a common thread and pattern in the abuse. 

Despite the abuser being convicted as charged, my son was then 
told that it was only the Church’s ‘good faith’ that allowed him to 
receive any compensation at all.” 

To be sexually abused was the first insult, to not be believed was 
the second, and to then be told your token compensation was an 
indulgence was the final humiliation at the hands of the Church. 

towards Healing fails

“Until an impartial 
third party is given the 
responsibility to oversee 
a compensation 
scheme, and there 
are other avenues for 
victims to obtain justice, 
the Towards Healing 
process will never 
provide true justice 
for victims of Catholic 
Church abuse.”

CLAN Australia

CASe STuDy - the story of one 
family’s experience with towards Healing.

ToWArDS 
heAliNG CreATeS 
furTher ‘AbuSe’

The Towards healing program was created by 
the Catholic Church in 1996 to deal with the 
large numbers of victims of clerical sexual abuse 
coming forward. it sets out principles that are 
said to form the basis of the Church’s response 
to complaints of abuse and the procedures to be 
followed in responding to individual complaints. in 
the Church’s words: 

“The Church makes a firm commitment to strive 
for seven things in particular: truth, humility, 
healing for the victims, assistance to other persons 
affected, a just response to those who are accused, 
an effective response to those who are guilty of 
abuse and prevention of abuse.” 

however, victim after victim who have been 
through Towards healing tell a different story. 
They speak of it being a process that is indifferent 
to the rights of victims and designed to privilege 
the rights of the alleged perpetrators. in fact 
many victims of abuse have described the Towards 
healing process as little more than “re-abuse” by 
the Church. 

lawyers who have worked with victims of abuse 
report that it is standard practice for the Church’s 
lawyers to reference the ellis Defence and tell 
victims to either accept a low settlement offer 
or inevitably lose their case in Court. As a result, 
these victims have accepted settlement offers from 
the Church that represented only a tiny fraction of 
the true damage they have suffered at the hands of 
the Church.

in short, Towards healing is a failed process 
designed more to protect the interests of the 
Church than the rights of victims.
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The WeAlTh of 
The AuSTrAliAN 
CATholiC 
ChurCh

oNGoiNG 

     AbuSe of The elliS DefeNCe

10.  http://blogs.theage.com.au/business/executivestyle/managementline/archives/brw2906p042-046.pdf
11. http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWSC/2011/1216.html?stem=0&synonyms=0&query=NSWCA%202007%20117%20or%202007%20NSWCA%20117 
12. http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/nsw/NSWSC/2008/1354.html?stem=0&synonyms=0&query=NSWCA%202007%20117%20or%202007%20NSWCA%20117

According to business review Weekly (brW), in 
2005 the Catholic Church in Australia was not 
only the biggest religious group in the country 
in financial terms, but also the richest non-
profit organisation with an annual turnover 
of $16.2 billion.  it runs hospitals, schools, 
universities and hospices around the country.

in the 2010 financial year the Church received 
more than $400 million in government 
subsidies in NSW alone, and more than $1.1 
billion across the nation. The Church also 
has substantial property holdings with assets 
believed to be worth over $100 billion. 

in the words of brW: “if the Catholic Church 
were a corporation, it would be one of the top 
five in the country”10.  

it is not poverty that prevents the Church from 
meeting the legitimate claims of victims – it is pure 
and simple self-interest. 

Since the decision in ellis, the Catholic Church has 
continued to use the ellis Defence to deny justice 
to victims of abuse. 

Victims seeking justice from the Church continue 
to be told by the Church’s lawyers that: if you take 
this to Court you cannot win—have you heard of the 
case of Ellis? 

There is little doubt that the existence of this 
defence has reduced the number of cases brought 
before the courts. 

in the face of these serious legal impediments 
many victims either give up, or accept heavily 
discounted settlements that do not come close 
to properly compensating them for their distress, 
hurt and loss.

ellis has been followed in a number of cases 
including: 

PAo v Trustees of the roman Catholic Church 
for the Archdiocese of Sydney and ors; bJh v 
Trustees of the roman Catholic Church for the 
Archdiocese of Sydney and ors; SbM v Trustees of 
the roman Catholic Church for the Archdiocese 
of Sydney and ors; iDf v Trustees of the roman 
Catholic Church for the Archdiocese of Sydney 
and ors; PMA v Trustees of the roman Catholic 
Church for the Archdiocese of Sydney and ors 
[2011] NSWSC 1216 (19 october 2011)11; 
uttinger v The Trustees of the hospitaller order 
of St John of God brothers [2008] NSWSC 1354 
(16 December 2008)12.



8

All submissions to the Justice for Victims bill 
indicated that, in their opinion, the current law 
did not provide justice for victims of abuse of the 
Catholic Church. Many respondents cited the ellis 
Defence as the main obstacle to justice for victims. 
one respondent summed it up as “profoundly 
unjust”.

in the absence of any clear indications by the 
Church that it proposes to restructure its affairs 
to meet claims of sexual abuse on their merits, 
there was universal support for a legislative 
change. 

This change will allow the Church’s property 
trusts to be joined as defendants in civil claims 
where the plaintiff is alleging clerical sexual abuse. 
it gives the trusts the right to defend these claims 
on their merits and the obligation to pay those 
claims that are proven.

SubMiSSioNS reCeiVeD

The SoluTioN: 
JuSTiCe for ViCTiMS

The roMAN 

CATholiC 

ProPerTy 

ChurCh TruST 

ProPerTy 

AMeNDMeNT 

(JuSTiCe for 

ViCTiMS) bill 

By Greens nsW MP 
David shoebridge 
will override the ellis 
Defence in nsW law.

The Justice for Victims bill aims to do a very 
simple thing. it proposes to allow victims of 
sexual abuse to sue the property trusts as though 
they were the Church. it aims to force the 
Church to defend sexual abuse claims on their 
merits, not on legal technicalities, and in doing so 
the bill attempts to give victims a real remedy.

The long title of the bill describes its intention 
and function: 

An Act to amend the Roman Catholic Church Trust 
Property Act 1936 to provide for the ability of victims 
of sexual abuse where the abuser is found to be a 
member of the Catholic clergy and or another official 
and or officer in the Church to satisfy judgments 
awarded against such abusers as a judgment debt 
payable from the assets of the Trust and for other 
related purposes.

CreATiNG The 
JuSTiCe for 
ViCTiMS bill

in late 2011 the office of David Shoebridge 
produced a draft private members bill which 
had the express purpose of overriding the ellis 
Defence in NSW law. 

The draft bill - called The roman Catholic 
Property Church Trust Property Amendment 
(Justice for Victims) bill 2011 - was sent out for 
public consultation in December 2011.  

More than 20 formal submissions were received 
during the consultation process, as well as dozens 
of informal messages of support. 

Despite being provided with the consultation 
paper and bill, Cardinal George Pell, as head of the 
Catholic Archdiocese of Sydney, failed to respond.
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Artemis legal
“The cost of sexual abuse is considerable. 
Currently, by far the majority of those costs 
are borne by the community and not the 
Church. Government bears the cost via 
direct cost to police services, the criminal 
justice system and health services and the 
indirect costs such as the support of the 
Victims Compensations Tribunal, criminal 
justice systems, social welfare and other 
institutional costs for the support of victims 
of preventable abuse. 

“further, where compensation is not paid to 
a victim of Clergy Abuse, the victim or the 
community pays the cost of providing and 
caring for those people. This bill will assist in 
shifting many of these costs to the Church.”

John A Turner
“The James hardie asbestos case made it 
quite clear that a board and management 
should not be permitted to set up a 
structure which allowed the overall 
business to protect assets from genuine 
claims for damages.” 

Judy Courtin
“The church, like any other 
company or business organisation, 
must take responsibility for its 
actions.”

Nicky Davis
“Nothing has so far prevailed to force 
this organisation to comply with the law 
or to cease endangering children, but the 
threat of being forced to be financially 
responsible for even a portion of the 
damage it has caused is likely to speak to 
the Catholic Church in the only language it 
understands – money.”

Australian lawyers Alliance
“The AlA welcomes this draft bill as 
an important step towards ensuring 
the many victims are able to seek 
compensation for the pain, suffering 
and loss they have endured.”    

ChANGeS To The bill 
folloWiNG CoNSulTATioN

Changes proposed 
to the Justice for 
Victims Bill fell 
into four broad 

categories.  

feeDbACk oN 
The JuSTiCe for 
ViCTiMS bill

13. The period is for 6 years for some claimants and for other claimants the period runs, not from the time of the abuse, but from the time they first received legal advice 
about their claim.

Proposed change 1: The bill should be 
expanded to cover claims other than sexual abuse.  

Response: following feedback, The Greens 
have determined not to expand the scope of 
the bill to include claims of clerical abuse other 
than sexual abuse. The question of sexual abuse 
is a matter that is best addressed squarely, and 
separately, in the Justice for Victims bill.  if the bill 
passes it can be a model for further legislative 
reform.  

Proposed change 2: The bill should 
be expanded to allow the Church to be held 
accountable where there is a “close connection” 
between the abuse and the Church.  

Response: This change was recommended to 
overcome the narrow interpretation of vicarious 
liability in Australia.  in both Canada and the 
united kingdom the courts have expanded the 
scope of vicarious liability to include cases where 
a wrongdoer has such a close connection with an 
organisation that it is just to hold that organisation 
liable for the wrongdoing.  This approach has been 
adopted in the amended bill.

Proposed change 3: The bill should 
allow other statutory Church trusts to be joined 
as defendants, such as The Trustees of the Jesuit 
fathers, Trustees of the Patrician brothers and The 
Trustees of boys’ Town, engadine NSW. 

Response: The bill has been amended to 
allow these trusts to be the covered by the bill, as 
and when necessary, through a regulation-making 
power being granted to the government.  

Proposed change 4: The bill should be 
amended to allow for a suspension of the Statute 
of limitations to allow historic cases of sexual 
abuse to be more easily contested.  As the law 
presently stands most claimants are required to 
bring any claim for compensation within three 
years of their abuse13. Claims made after this time 
are generally only allowed to proceed if the Court 
grants the claimant ‘leave’. 

Response: following this feedback, The 
Greens have amended the bill to allow a two year 
window for historic abuse claims to be brought 
to Court without being affected by the Statute of 
limitations. This will allow victims to have more 
ready access to the Courts for compensation for 
the damage they suffered.
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GeT iNVolVeD
There are TWo oPTioNS for getting the Justice for Victims bill passed. 

1. obtaining the support of the Government for the passage of the bill 

2. securing a commitment from both major parties to a conscience vote. 

both of these options require members of the Government and opposition to be aware of the strong 
public support to change the law and abolish the ellis Defence. 

NSW Attorney General Greg Smith level 31, Governor Macquarie Tower
 1 farrar Place, Sydney NSW 2000 (02) 9228 5246
 office@smith.minister.nsw.gov.au

NSW Shadow Attorney General Paul lynch NSW Parliament house
 Macquarie St, Sydney NSW 2000 (02) 9230 2604
 office@lynch.minister.nsw.gov.au

NSW Minister for Women Pru Goward level 34, Governor Macquarie Tower
 1 farrar Place, Sydney NSW 2000 (02) 9228 5413
 office@goward.minister.nsw.gov.au

Cardinal George Pell  c/o Catholic Church offices Polding Centre
 133 liverpool St, Sydney NSW 2000 9390 5100
 cathcomm@sydneycatholic.org

justiceforvictims.org.au

here’S hoW 
you 

CAN helP

WriTe 
to the Attorney General, Shadow Attorney 
General, Minister for Women, Archbishop 

George Pell and your local MP.

SiGN
the petition 

PhoNe
Follow up your 

letter with a call

oNliNe
justiceforvictims.org.au

download the petition and a sample letter; 
keep up to date and get involved

Key 
contact 
details
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for AN
        iNquiry

in April 2012 the Victorian Government 
announced that it would hold a Parliamentary 
inquiry into sexual abuse in religious and other 
organisations. This move came following a 
long-running, and sometimes bitter, campaign 
from survivors of sexual abuse and associated 
advocacy groups for an open and public inquiry. 
 
Sadly, the inquiry in Victoria was announced 
only after the tragic effects of the failure to 
recognise and deal with the legacy of past abuse 
became publicly known. Those effects have 
included the suicide of some 40 survivors of 
abuse.
 
Survivors in NSW have many of the same 
experiences and needs as those in Victoria and 
deserve to have their elected representatives 
take the matter every bit as seriously.

The Greens in NSW have called on the 
Attorney General to support, at a minimum, 
a NSW Parliamentary inquiry and recognise 
that sexual abuse, especially in the Catholic 
Church, is not limited to Victoria. This inquiry 
would work together with legislative reform to 
address systematic institutional failures in the 
Church’s response to sexual abuse claims. 

To date the NSW Attorney General has failed 
to respond to these calls for an inquiry.

needThe

justiceforvictims.org.au

so get involved 
and become 

your own voice 
for justice.

Legislative change requires 

more people becoming aware 

of the problem. This means 

more people speaking up for 

the victims of sexual abuse 

and all of us placing greater 

pressure on political and 

Church leaders to address this 

glaring injustice. 
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If you or someone you know is feeling suicidal or just needs help, 
there are many people who will gladly assist you if you let them 
know you have a problem.

 

CAll: 
lifeline 24 hour crisis support -13 11 14

CoNTACT
ADulTS SurViViNG ChilD AbuSe 
counsellors@asca.org.au 
(02) 8920 3611 

brAVeheArTS 
http://www.bravehearts.org.au/ 
1800 272 831

brokeN riTeS AuSTrAliA
www.brokenrites.alphalink.com.au
(03) 9457 4999

ClAN: CAre leAVerS AuSTrAliA NeTWork
www.clan.org.au
1800 008 774

ProJeCT kiDSAfe AuSTrAliA 
http://www.projectkidsafe.org.au 

SNAP: SurViVorS NeTWork of ThoSe AbuSeD by PrieSTS
www.snapnetwork.org/australia
0411 390 850

CoNTACT DeTAilS:
David Shoebridge MlC
NSW Parliament house
Macquarie Street
Sydney NSW 2000
(02) 9230 3030
david.shoebridge@parliament.nsw.gov.au
justiceforvictims.org.au

AuThoriSATioN:
Authorised by David Shoebridge MLC, NSW Parliament House, Sydney. 
Printed by Breakout Media Communications, 
Trades Hall, Suite 204, 4 Goulburn St, Sydney NSW 2000
PO Box 386, Broadway NSW 2007, 
using parliamentary entitlements, June 2012.

NeeD helP or SuPPorT?




