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Clergy Sexual Abuse Litigation:
The Policymaking Role of Tort Law

TIMOTHY D.LYTTON

By all accounts, the prevalence of clergy sexualsetand its cover-up
by Church officials represents a massive instindldailure. Obscured by
all of this attention to the Church’s failure isetthargely untold story of the
tort system’s remarkable success in bringing trendal to light in the first
place, focusing attention on the need for institodil reform, and spurring
Church leaders and public officials into actionorflitigation framed the
problem of clergy sexual abuse as one of institiatidailure, and it placed
that problem on the policy agendas of the Cathdliburch, law
enforcement, and state governments. This Articéen@nes these framing
and agenda-setting effects of clergy sexual alitigation. It argues that
private lawsuits can have a powerful and beneficieffect on
policymaking.
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Clergy Sexual Abuse Litigation:
The Policymaking Role of Tort Law

TIMOTHY D. LYTTON"

“The real story should be told from legal documénts

—Arthur Jones, Washington Bureau
Chief of theNational Catholic Reportér

“It would be silly not to concede that the gravif the

litigation wasn't a motivating factor in ... kaepg the
church’s attention focused on ... the problemshwhe
children.”

—J. Michael Hennigan, attorney for the
L.A. archdiocese

[. INTRODUCTION

The sexual abuse of children by Catholic clergy Ibesn called “the
greatest scandal in the history of religion in Aimarand perhaps the most
serious crisis Catholicism has faced since the fRefton.® By all
accounts, the prevalence of clergy sexual abusésndver-up by Church
officials represents a massive institutional falurObscured by all of this
attention to the Church’s failure is the largelytald story of the tort
system’s remarkable success in bringing the scatwdight, focusing
attention on the need for institutional reform, apadirring Church leaders
and public officials into action. Tort litigatioframed the problem of
clergy sexual abuse as one of institutional fajlumad it placed that
problem on the policy agendas of the Catholic Chulaw enforcement,

OProfessor of Law, Albany Law School. B.A. 1981.J1991, Yale University. | am grateful
for comments on earlier drafts by Mitchell AbolafiBom Baker, Jen Balboni, Frank Baumgartner,
Jason Berry, Stephen Daniels, Tom Doyle, Don Giffdreslie Griffin, Greg Mandel, Lynn Mather,
Richard Nagareda, Larry Rosenthal, Peter Schucky ®ebok, Steve Sugarman, Margaret Tullai,
Wendy Wagner, and Steve Wasby. | also benefitaa faculty workshops at NYU and the University
of Michigan law schools. Essential research amst&t was provided by Bob Begg, Theresa Colbert,
Kelly Egan, Bob Emery, Ryan Keleher, Kelcie McLalighTheresa Monroe, Luke Nikas, Josh Olsen,
Rayleen Schmidt, J. Quentin Simon, Mark SkanesyMépod, and Seth Zoracki. | received generous
financial support for this Article from an Albanylv School Summer Research Grant. This Article is
part of a book-length study entitled Holding Biskokccountable: How Lawsuits Helped the Catholic
Church Confront Clergy Sexual Abuse (forthcoming02Z0 Please send comments to
tiytt@albanylaw.edu.

1 Jason Berry, Lead Us Not Into Temptation 73 (3992

2 Telephone Interview with J. Michael Hennigan,oftiey for the Archdiocese of Los Angeles,
in Albany, NY (Mar. 29, 2006) (transcript on fildttv Connecticut Law Review).

3 Richard N. Ostling, Sex Abuse Crisis Not New @hurch, Associated Press, Apr. 8, 2002,
available at LexisNexis Academic, News Wires (qugtRev. Andrew Greeley).
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and state governments. This Article examines tfi@geing and agenda-
setting effects of clergy sexual abuse litigatioit. argues that private
lawsuits can have a powerful and beneficial eféecpolicymaking.

The standard account of tort law sees its primaylip policy impact
in terms of deterring and spreading risk and adiouy public norms of
justice? It emphasizes the policy implications of lialyiljudgments and
tort doctrines. It focuses on litigatiavutcomes By contrast, in recent
years, tort scholars have begun to pay more attemnd the policy impact
of the litigationprocess For example, in case studies of tobacco and gun
litigation, scholars have shown how pleading, disty, and trial uncover
hidden information, shape public perceptions, amtigement legislative
and agency regulation.This examination of clergy sexual abuse litigatio
builds on these findings.

Clergy sexual abuse litigation provides an esplggewerful example
of tort litigation’s impact on policymaking. Prid¢o the filing of lawsuits
in the 1980s, local media reporting of sexual allyselergy was scant and
infrequent and there was no national media coverafjghe issue.
Prosecutions were rare and public discussion arltypdebate non-
existent. Litigation was the primary force in atting attention to the
problem, shaping perceptions of it, and making jitoficy priority within
both the Church and state governments. Comparedbgcco and gun
litigation, clergy sexual abuse litigation offersnare attractive example of
tort litigation’s impact on policymaking. Wheredsbacco and gun
litigation have produced, at best, only modest adea in tobacco and gun
control, clergy sexual abuse litigation has madmssible for child sexual
abuse victims to hold one of the largest, richestd most powerful
institutions in America publicly accountable andshforced reluctant
Church and government officials to adopt sensildbcies to address a
widespread social problem.

The successes of clergy sexual abuse litigatiom Ima¢ been without
cost. Fear of litigation has led some Church @fec to conceal
information that they might otherwise have disctbSe Heightened
suspicion of priests has impaired their abilityperform many pastoral

4 See, €.9.KENNETH S. ABRAHAM, THE FORMS AND FUNCTIONS OFTORT LAW 14-17 (1997);
DAN B. DoBBS, THE LAW OF TORTS13-21 (2000).

° See, e.g.Deborah R. HensleiThe New Social Policy Torts: Litigation as a Legisle

Strategy—Some Preliminary Thoughts on a New Resdargject 51 DEPAUL L. Rev. 493, 498
(2001); Peter D. Jacobson & Kenneth E. Warhéigation and Public Health Policy Making: The
Case of Tobacco ControR4 J.HEALTH PoL. PoL'Y & L. 769 (1999); Timothy D. LyttonThe
Complementary Role of Tort Litigation in Regulatthg Gun Industryin SUING THE GUN INDUSTRY:
A BATTLE AT THE CROSSROADS OFGUN CONTROL AND MASS TORTS 250 (Timothy D. Lytton ed.,
2005); Lynn MatherTheorizing About Trial Courts: Lawyers, Policymakirand Tobacco Litigatign
23 LAW & Soc. INQUIRY 897 (1998); Richard A. Nagaredaun Litigation in the Mass Tort Context
in SUING THE GUN INDUSTRY, supra at 176; Wendy Wagne&tubborn Information Problems & the
Regulatory Benefits of Gun Litigatipim SUING THE GUN INDUSTRY, suprg at271.

5 PHILIP JENKINS, PEDOPHILES ANDPRIESTS ANATOMY OF A CONTEMPORARY CRISIS 38 (1996).
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duties, and mistrust of the hierarchy has damabgedctedibility of the
Church as a whole. Judgments, settlements, and litigation costs have
forced some dioceses to scale back their educgtioealthcare, and anti-
poverty programs, and, in some cases, to file fankouptcy? A
comprehensive assessment of the costs and beofetiesrgy sexual abuse

is beyond the scope of this Article. Any firm camion about the
litigation’s value requires careful attention topirical data about the costs
of the litigation and to the concrete results oé tpolicies aimed at
addressing therh.

My aim in this Article is more modest. Withoutetipting to argue
that the benefits of clergy sexual abuse litigatokweigh its costs, | claim
merely that framing the problem as one of instiodil failure and placing
institutional reform on the policy agendas of Churand government
officials are two clear benefits of the litigatiorin addition, | claim that
these benefits are ignored by tort reform advooatesdenounce litigation
as inefficient and skeptics who suggest that litigais ineffective as a
means of achieving social charieA case study of clergy sexual abuse
litigation does not establish that framing and algesetting effects are
always beneficial, but it does provide one cleaanegle where they are.
At the very least, these impacts on policymaking-elwhin some contexts
are highly beneficial—should be taken into accaordny fair assessment
of the tort system. Thus, clergy sexual abusgaliion gives us reason to
revisit the case for tort reform and to reconsislepticism regarding the
usefulness of litigation in addressing social peotms.

My claim that clergy sexual abuse litigation hasl ls#gnificant and
beneficial effects on policymaking relies on twgumnents. First, | argue
that tort litigation led the news media to repdergy sexual abuse and to
frame it as an issue of institutional failure. &ad, | argue that litigation

" SeeSTEPHEN J. ROSSETT| A TRAGIC GRACE: THE CATHOLIC CHURCH AND CHILD SEXUAL
ABUSE 24-44 (1996).

8 JoHN JAY COLL. OF CRIM. JUST., THE NATURE AND SCOPE OFSEXUAL ABUSE OFMINORS BY
CATHOLIC PRIESTS AND DEACONS IN THEUNITED STATES 1950-2002at 103—20 (2004); Wendy N.
Davis, Church and Chapter 11: Dioceses Faced with Sex-Alfisandal Now Confront Issues in
Bankruptcy CourtABA J.,0Oct.2005,at 14, 14.

® For an assessment of the costs and benefits afyckexual abuse litigation, seeMDTHY
LYTTON, CLERGY SEXUAL ABUSE LITIGATION: THE IMPACT OF PRIVATE LAW SUITS ON
PoLiIcYMAKING (forthcoming 2007).

1% Works by leading tort reform advocates include filowing: CATHERINE CRIER, THE CASE
AGAINST LAWYERS. HOW LAWYERS, POLITICIANS, AND BUREAUCRATSHAVE TURNED THE LAW INTO
AN INSTRUMENT OFTYRANNY—AND WHAT WE AS CITIZENS HAVE TO DO ABOUT IT (2002); RuILIP K.
HOWARD, THE COLLAPSE OF THECOMMON GOOD: HOW AMERICA’S LAWSUIT CULTURE UNDERMINES
OUR FREEDOM (2001); RETER W. HUBER, LIABILITY: THE LEGAL REVOLUTION AND ITS
CONSEQUENCES(1988); WALTER K. OLSON, THE RULE OF LAWYERS: HOW THE NEW LITIGATION
ELITE THREATENS AMERICA’S RULE OF LAW (2003). Perhaps the most influential argumentaby
skeptic in recent years iSEGALD N. ROSENBERG THE HoLLOW HOPE CAN COURTSBRING ABOUT
SocCIAL CHANGE (1991).
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and the public concern it generated placed cleepua abuse on the
policy agendas of the Catholic Church, law enforeetn and state
legislatures, and shaped policy responses to titdgmm. Parts Il and Il of
this Article present these arguments, supportedin@pretical models,
interviews with attorneys and journalists, contenalysis of news stories,
surveys, and statistical data.

Part IV presents two implications of my analyskrst, tort litigation
can have beneficial effects on policymaking. Cfesgxual abuse presents
a stark counter-example to tort reform advocate® waksert that tort
litigation does more policy harm than good. Secdaod litigation can be
an effective way to promote policy reform. Cleiggxual abuse litigation
should give pause to litigation skeptics who suggjest “U.S. courts can
almost never be effective producers of significantial reform.** |
conclude by suggesting that we can attain a momgpkie understanding
of the tort system if we view the litigation prosess goolicy venue-that
is, as an institutional setting in which policymadsioccurs.

[I. TORTLITIGATION & NEWSMEDIA COVERAGE OF
CLERGY SEXUAL ABUSE

In lawsuits against the Catholic Church, plaintiftsve framed clergy
sexual abuse as not merely a problem of child éspion by individual
clergy members, but also as an issue of institatiésilure on the part of
Church officials. This frame of institutional fare quickly became the
dominant frame in news media coverage of the issue.

In this section, | explain why plaintiffs’ framingf clergy sexual abuse
as an institutional failure by Church officials bewe the dominant news
frame. My analysis reveals a correlation betweertain features of
litigation and news production that account for thtuence of clergy
sexual abuse lawsuits on press coverage. Complpimovided dramatic
narratives with clear moral implications that mafte gripping news
stories. Discovery documents, deposition transgrignd trial testimony
were perceived by journalists as especially resisdalurces of information.
The litigation process provided a steady flow oWwngevelopments that
supported ongoing coverage. And intensive coverageouraged
increasing numbers of victims to come forward aedkslegal redress,
spurring additional litigation, which, in turn, gavise to more coverage,
creating a self-reinforcing news theme and the gion of a “wave” of
litigation and a “crisis” in the Church.

| begin by introducing three leading clergy sexablse cases, upon
which | draw for examples throughout my analysighen briefly present
the concept of framing, which is central to botw land journalism and to
my account of the relationship between litigatiomd anews production.

" ROSENBERG supranote 10, at 338 (emphasis omitted).
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Next, | analyze more closely the particular feaduné litigation and news
production that explain the plaintiffs’ influencen anedia coverage of
clergy sexual abuse. | support theoretical claghsut the correlation
between litigation and news production with empricupport from
interviews of lawyers and journalists, content gsial of news stories, and
statistical data. Finally, | explain why, in thase of clergy sexual abuse,
the plaintiffs’ frame of institutional responsiltylidominated news media
coverage of the issue despite efforts by the Chsiddfenders to frame the
issue differently.

A. Three Leading Cases: Gauthe, Porter, and Geoghan

Clergy sexual abuse litigation is an enormously glem phenomenon.
It includes thousands of lawsuits across the cgusanning more than
twenty years from the mid-1980s to the presentcofprehensive survey
of the cases and legal issues involved in thealitign is beyond the scope
of this Article’* My aim here is merely to introduce three cases d¢ach
played a significant role within the history of ijg sexual abuse litigation
and that can be used to illustrate my claims aloeitinfluence of this
litigation on media coverage and the influencehaft tmedia coverage on
policymaking.

In the summer of 1983, it came to light that FaiBdbert Gauthe had
sexually abused dozens of children in a small parisar Lafayette,
Louisiana, where he served as the local ptiestOne family—the
Gastals—refused the diocese’s offer of a confidérgettiement and, in
1984, filed suit against Gauthe and his supefibrélleging theories of
respondeat superior and negligent supervision,Ghstals won a $1.25
million verdict against the diocest.The diocese appealed, and the parties
eventually settled for $1 milliotf.

Prior to the Gauthe case, incidents of clergy seabase were viewed
as rare and isolated occurrences, and they atirdictéted local press
coverage or, more often, no press coverage atTdle Gastals’ civil suit
against Gauthe and the Diocese of Lafayette wadirdtecase of clergy
sexual abuse to attract national attention and,camjunction with
concurrent cases around the country, it created ithgression of a
pervasive, nationwide problem. The Gauthe litigatinspired victims

2 For an overview of clergy sexual abuse litigati®e IyTTON, supranote 9, at chs. 1-3.

13 BERRY, supranote 1, at 14-15, 18, 25-26.

4|d. at 23-26.

15 petition for Damages T 21-22, Gastal v. Hannan,84e48175 (La. 15th Dist. June 27, 1984)
(on file with Connecticut Law Review);EB&RY, supranote 1, at 163.

6 BERRY, supranote 1 at 168. For a detailed account of the,ceesid. at 148—68; IMINOS
SIMON, LAW IN THE CAJUN NATION 134-63 (1993).
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around the country to come forward and, in incregsiumbers, to file
lawsuits'” It also caught the attention of Bishops arouredbuntry, who
began for the first time as a group to discusgtioblem and explore ways
to address it?

In 1992, the Diocese of Fall River, Massachusedtiesl claims of
sexual abuse by Father James Porter with sixty-eigttims for an
undisclosed sum, reported in tBeston Globeas “at least $5 million®
This was, to date, the largest group settlemensesiual abuse claims
against the ChurcHf. But this was not the end of the story. The dsece
subsequently settled another thirty-three claims uiodisclosed sunfs.
The total number of Porter’s victims is estimatédvall over 100—some
put the total closer to 200—abused over a fourigar-period from 1960—
1974, in five parish assignments in Massachuséftisinesota, New
Mexico, and Texa¥

The Porter case attracted widespread media attemhid to a dramatic
increase in the number of victims willing to conmevfard, and stimulated
further litigation against the Church. Parallelshvthe Gauthe case were
inescapable. The Porter affair fueled perceptian®ong victims and
plaintiffs’ attorneys of an organized conspiracycam the Bishops to
protect child molesters and to conceal the widegpgroblem of clergy
sexual abuse within the Churth.For their part, Church officials pledged
to formulate more effective policies to preventidisiexual abuse by clergy
and to respond more openly when it occuffed.

In 2002, litigation against the Boston archdiocése sexual abuse
committed by Father John Geoghan became a symbtidalergy sexual
abuse scandal. The archdiocese had quietly sé¢tibedaims of over fifty
of Geoghan'’s victims in the late 1990s for over $iilion and, in 2002, it

7 Evidence of increased litigation following the ®&am case is anecdotal and based on the
following sources: Telephone Interview with Jeff damson, Senior Partner, Jeff Anderson &
Associates, P.A., in Albany, NY (Mar. 10, 2006)(tscript on file with Connecticut Law Review)
[hereinafter Anderson Interview]; Telephone Intewi with David Clohessy, National Director,
Survivors Network of those Abused by Priests (SNAR)AIbany, NY (Mar. 13, 2006) (transcript on
file with Connecticut Law Review) [hereinafter Gkssy Interview]; Telephone Interview with Steve
Rubino, Senior Partner, Ross & Rubino, L.L.P., ibaky, NY (Apr. 5, 2006) (transcript on file with
Connecticut Law Review) [hereinafter Rubino Intemw].

®See infraPart I1l.A.2.a.

1% Stephen Kurkjian68 Victims Settle Porter Case with Catholic ChyrBbsToN GLOBE, Dec.

4, 1992, at lavailable atLEXIS, News Library, BGLOBE File.

2q.

2L Survivor Connections, Frank L. Fitzpatrick vs eiept James R. Porter Brief Chronology,
through 1993, http://members.cox.net/survivorcotines/flfvsporter.html (last visited Jan. 2, 2006).

2 These and other details of the case can be fourELINOR BURKETT & FRANK BRUNI, A
GOSPEL OFSHAME: CHILDREN, SEXUAL ABUSE, AND THE CATHOLIC CHURCH 8-9, 14, 17-18, 20-21,
23-24 (1993).

% Telephone Interview with Sylvia Demarest, Seniartier, Demarest, Smith, Giunta & Howell,
P.L.L.C., in Albany, NY (Apr. 25, 2006) (transcriph file with Connecticut Law review) [hereinafter
Demarest Interview].

% see infraPart 1IlLA.2.a.
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entered into a highly-publicized settlement with additional eighty-six
victims for another $10 milliof®

What distinguished the Geoghan case from its pesiers was the
astounding scope of the abuse and the cover-uphelend, 200 Geoghan
victims, molested over a thirty-three year perifiled claims, and experts
estimate that the total number of Geoghan’s victoosld be as high as
8007 Diocesan personnel files show that Church officieere aware of
Geoghan’s misconduct, failed to report it or notggarishioners, and
repeatedly reassigned him to positions where heldvhave access to
children?”  The cover up implicated no less than six Bishapsl
ultimately forced Cardinal Bernard Law, the higit§luential Archbishop
of Boston, to step down and seek refuge in R8Ehe wave of litigation
initiated by the Geoghan affair turned out to bédal wave which swept
the country from Boston to Los Angeles.

| focus on these three cases—Gauthe, Porter, angh@e—because
each attracted significant news media coveragehwliicturn, led Church
and government officials to consider new policiémesl at addressing
clergy sexual abuse. As we shall see, the Gawhe mspired the first
national media coverage of the issue, and the Partd Geoghan cases
sparked dramatic increases in the volume of coeeragach was also
followed by significant policy reforms. | do ndtpwever, mean to suggest
that there were no important cases or policy effortthe periods between
these three high profile cases. Other cases hawmvared new
information, tested novel legal theories, involvammplex constitutional
concerns, resulted in dramatic verdicts, and rapeglexing insurance
coverage and bankruptcy issd&sThe Gauthe, Porter, and Geoghan cases
offer snapshots at particular times within thisgtar history of clergy
sexual abuse lawsuits that highlight the relatigndtetween litigation,
press coverage, and policymaking.

B. Frame Analysis

At this point it will be helpful to introduce framanalysis, which is
central to my account of the relationship betweémation, news

% Walter V. RobinsonDiocese, Plaintiffs Settle Suit: 86 Geoghan Case€ast up to $30M
BOSTONGLOBE, Mar. 12, 2002, at Alavailable atLEXIS, News Library, BGLOBE File; Walter V.
Robinson & Michael Rezende@geoghan Victims Agree to $10M SettlemBmSTONGLOBE, Sept. 19,
2002, at Alavailable atLEXIS, News Library, BGLOBE File.

% INVESTIGATIVE STAFF OF THE BOSTON GLOBE, BETRAYAL: THE CRISIS IN THE CATHOLIC
CHURCH 6, 14-16, 19, 22, 23, 27 (2002).

71d. at x, 3, 8, 14, 23, 26.

B \d. at viii, x, 3, 14, 22, 24, 205-06. For furthertalls of the Geoghan case, seavid
FRANCE, OUR FATHERS. THE SECRETLIFE OF THECATHOLIC CHURCH IN AN AGE OFSCANDAL 129-48
(2004).

2 Seel YTTON, supranote 9, at ch. 3.
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production, and policymaking. In order to underdtaand communicate
our experience of the world, we must select, omgnand contextualize
our perceptions. Thus, facts are always presentighinwsome larger
conceptual frame. These frames allow us to maksesehthe world by
focusing on aspects of our experience that we denselevant, putting
them together into a coherent whole, and relatimgmt to things we
already know in order to make experience meaningf course,
individuals often frame the same event or issuéesnhtly, and many
disputes arise out of differences in framing.

Framing is the selection, organization, and predemt of issues,
events, or people that places them within a conteith the aim of
promoting a particular interpretation or evaluafion Frames are the
principles of selection, organization, and prestnahat guide framing'
For example, whether Bernard Goetz's shooting ofiaarmed assailant
constitutes a justified act of self-defense or plal@able instance of gun
violence depends upon how one frame¥ it.Indeed, any particular
characterization of the event—in this case, meimpthat the victim was
“unarmed” (or, in this last sentence, identifyinghtas a “victim”)—itself
implies a choice of frame.

Frames can be combined in different ways. A frarae be reused
repeatedly to draw connections between differeahtsvin order to suggest
a pattern. A number of shootings can all be fram®dimilar instances of
gun violence in order to suggest a gun violenceBfam” or, if there are
enough instances, a gun violence “epidemic.” Déifee frames can be
used to emphasize distinctions between eventsteddsof reusing the
same frame of gun violence to characterize alll fstt@otings, one might
frame some as assaults, some as accidents, and asnmsuiicides,
suggesting an array of quite dissimilar phenomefdrame can itself be
placed within another frame in ways that affect hitv initial frame is
viewed®® as when gun control advocates frame assertions @un
violence epidemic as social science findings, oenvgun rights advocates
frame the same assertions as a propaganda canwaigd at promoting
gun control.

Frames often suggest a particular course of adtiarhus, framing the
rate of highway fatalities as caused by unsafeirdyivsuggests stricter

%0 ROBERT M. ENTMAN, PROJECTIONS OFPOWER FRAMING NEWS, PUBLIC OPINION, AND U.S.
FOREIGN PoLicy 5, 23 (2004);see alsoERVING GOFFMAN, FRAME ANALYSIS: AN ESSAY ON THE
ORGANIZATION OF EXPERIENCE10-11 (1974).

1 TopD GITLIN, THE WHOLE WORLD IS WATCHING: MASSMEDIA IN THE MAKING & UNMAKING
OF THENEW LEFT 6 (1980).

32 Marcia ChambersChoices in IRT Casé\.Y. TIMES, Jan. 3, 1985, at B4yailable atLEXIS,
News Library, NYT File.

33 GoFFMAN, supranote 30, at 82.

% ENTMAN, supra note 30, at 5; DNALD A. SCHON & MARTIN REIN, FRAME REFLECTION:
TOWARD THE RESOLUTION OFINTRACTABLE POLICY CONTROVERSIES29 (1994).
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enforcement of traffic laws, whereas framing itda® to poor automobile
design suggests imposing more rigorous design atdad on car
manufacturerd® Framing fatalities as a “problem” in the firsape—as
opposed to merely a necessary cost of widely aittedsghway travel—
itself suggests that some course of action is 13aces

As the above examples suggest, frames often comféte ability of
one frame to predominate over others depends upanrder of factors.
First, the cultural resonanceof a frame contributes to its persuasive
power® A frame has a high degree of cultural resonanbemthe
language and images that it employs reinforce witleld views or evoke
shared values. Frames that resonate with popubticpl principles,
moral commitments, and world views will be more vzioning.37 Second,
the prominenceof a frame also enhances its persuasive powernly Ea
articulation of a frame soon after an event giveéfsame prominence, as
does adoption of the frame by a respected personstitution® Third,
repetitionof a frame enhances its persuasive potweRepetition creates a
perception of widespread acceptance and leads peame to adopt it out
of a desire to conform. This may even result ireality of widespread
acceptancé&

Information travels between people in frames. plesuasiveness of a
frame determines how readily facts in it are ace@nd how widely they
are disseminated. The widespread diffusion ohmé& has the quality of a
cascade building momentum and developing cumulative forag it
flows* Successful diffusion of culturally resonant frameinforces the
cultural values that made them persuasive in tis¢ ilace, which in turn
makes these frames even more persuasive over tBeetoo, as frames
become more widely accepted, they are more likelget championed by
prominent figures and repeated more frequently. is Tleads other
prominent figures to promote them, increasing tipeominence and the
frequency with which they are repeated. As the mmom of a frame
builds, individuals may accept it based on defeszetm the opinions of
experts and authorities, reliance on common semgk canventional
wisdom, and social pressure to confdfmSuccessful frames thus tend to
become more pervasive and persuasive as they eascad

% SeegenerallyRALPH NADER, UNSAFE AT ANY SPEED (1965).

% ENTMAN, supranote 30, at 6; SHON& REIN, supranote 34, at 27.

%7 SeeENTMAN, supranote 30, at 6-9, 14-17 (discussing “schemasijci & REIN, supranote
34, at 28 (discussing “metacultural frames”).

3 SeeENTMAN, supranote 30, at 6-7.

#¥1d. at 6.

40 SeeTimur Kuran & Cass R. SunsteiAyailability Cascades and Risk Regulati&d STaN. L.
Rev. 683, 685-87 (1999) (discussing informational eemlitational cascades).

“See generallid.

“21d. at 686-87.
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Frame analysis is helpful in understanding thetimrahip between
tort litigation, media coverage, and policymakinglergy sexual abuse
litigation illustrates how the litigation process t¢apable of generating
persuasive frames that are promulgated by the mesdia and ultimately
adopted by policy-makers. | turn next to a mor&aitled examination of
why the litigation process led plaintiffs’ lawyets frame clergy sexual
abuse as an issue of institutional failure and wWiey nature of the news
production led journalists to promulgate this frame

C. The Influence of Litigation Frames on Media Frames

Tort litigation attracts media coverage becausba$ many of the
ingredients that make a story newsworthy: tortnetaare framed in terms
of personal drama about injury and wrongdoing, lled@cuments are
readily available and viewed as highly crediblersea of information, and
the litigation process provides a steady streagp@fodic developments as
claims move forward. Tort litigation provides rgatade news frames.
In the case of clergy sexual abuse litigation, @&sshall see, plaintiffs’
frames dominated media coverage because plaiptiésented frames that
more closely matched the demands of the news ptioduyaroces$?

1. The Complaint’'s Compelling Narrative and CultuRgsonance

Both the litigation process and the news producpoocess provide
incentives to frame issues in terms of dramaticatimes with clear moral
implications. Consider first the litigation proses Most tort causes of
action require that plaintiffs frame their clainmstéerms of injury caused by
wrongdoing. The need to convince judges and jupbtbe claim’s merit
leads plaintiffs to dramatize this basic narrastreicture as a morality tale
about right and wronyf. The value of plaintiffs’ claims are enhanced by
portraying injuries as severe and wrongdoing asgigus. One’s chances
of recovery are increased by naming defendantsbtapaf satisfying
judgments, who are often well-known figures oritgions. The familiar
story of an innocent victim injured by uncaring amehaccountable
corporate officers constitutes a persuasive frame.

For their part, defendants seek to reframe pldgtiillegations in
doctrinally significant and culturally familiar teis of consensual risk
taking, the plaintiff's own or some third party’srelessness, or just bad

43 For a discussion of the adoption of plaintiffsarfies by the media in tobacco litigation, see
Mather,supranote 4, at 914-16&f. WiLLIAM HALTOM, REPORTING ON THECOURTS HOW THE MASS
MEDIA COVER JUDICIAL ACTIONS 205, 238 (1998) (suggesting that civil cases ass hewsworthy
than criminal cases and attract little coverage);L\\WAmM HALTOM & MICHAEL MCCANN, DISTORTING
THE LAW: POLITICS, MEDIA, AND THE LITIGATION CRISIS 20, 158, 243-45 (2004) (questioning the
newsworthiness of plaintiffs’ claims, but notindp&eco claims as a rare exception).

4 SeeNEAL FEIGENSON LEGAL BLAME: HOW JURORSTHINK AND TALK ABOUT ACCIDENTS 92
(2000) (explaining that jurors are attracted to amptions of accidents that take the form of
melodramas).
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luck. In arguing before a jury, defense lawyertemfcounter plaintiffs’
frames of corporate malfeasance with their own ataes about
undeserving plaintiffs seeking to hold innocentibeiss defendants liable
for normal misfortune§ These frames, which have gained widespread
cultural resonance thanks to public campaignsddrreform, can be just
as persuasive as plaintiffs’ fram&s.

Like filing a claim, reporting news is an act ofifning?’ Sources,
reporters, editors, publishers, and broadcastarsdrevents, issues, and
people in order to create news stories. One paolvanfluence on the
construction of news is audience demand. Newsrgakim business that
depends upon advertising revenue, and advertisieg iare determined by
circulation?® News organizations are thus sensitive to whaleeawant.
Media scholars have identified criteria that jolista use in selecting and
framing news stories based on their perception batweaders want.
These criteria define what makes a story newsworthy

The newsworthiness of a story depends largely ®tioitm. First, a
story is more likely to be considered newsworthit dan be framed as a
dramatic narrativethat involves active characters and exciting es&nt
Personal conflict provides a common premise fohsdramatic narrative,
and groups and institutions are commonly persahifieorder to increase
dramatic effect® A central event, or “peg,” provides an attentigiting
image around which the narrative can be organizedSecond, the
magnitude of an event and the extent of its impact influerite
newsworthines¥ All things being equal, the more powerful therst@nd
the more widespread its destruction, the more nenby it is. The
magnitude and impact of an event can be increagdhiming it as a part
of a larger trend or crisis, such as the worstibamne season of the century.
Third, a narrative with clear implications and gjrdforward moral
lessonsis considered more newsworthy than one open toyrdéferent

“1d. at 97-98.

46 SeeHALTOM & MCCANN, supranote 43, at 33—72.

47 For analysis of news as a frame, se®L®, supra note 31, at 67, 49; ABE TUCHMAN,
MAKING NEWS A STUDY IN THE CONSTRUCTION OFREALITY 1, 92 (1978).

48 MICHAEL SCHUDSON, THE SocloLoGY oFNEws 117-33 (2003); Graham MurdodRolitical
Deviance: The Press Presentation of a Militant MBssnonstrationin THE MANUFACTURE OFNEWS:
SOCIAL PROBLEMS, DEVIANCE AND THE MASSMEDIA 158 (Stanley Cohen & Jock Young eds., 1973).

49 HERBERT J. GANS, DECIDING WHAT’S NEws. A STUDY OF THE CBS EVENING NEwS, NBC
NIGHTLY NEWS NEWSWEEK, AND TIME 171 (1979); @LIN, supranote 31, at 28; AL.TOM, supranote
43, at 185-86; &HUDSON supranote 48, at 48, 178; Murdockypranote 48, at 165.

%0 0n personal conflict, seeaBs, supranote 49, at 22; BLIN, supranote 31, at 28; SHUDSON
supranote 48, at 48. On personification, seeN§ supranote 49, at 8, 19; IGLIN, supranote 31, at
28; Johan Galtung & Mari Rug&tructuring and Selecting Newis THE MANUFACTURE OF NEWS.
SoCIAL PROBLEMS, DEVIANCE AND THE MASS MEDIA 52,57 (Stanley Cohen & Jock Young eds., rev.
ed. 1981).

51 GaNs, supranote 49, at 168; IBLIN, supranote 31, at 35.

52 GaNs, supranote 49, at 151; Galtung & Rugaypranote 50, at 54.
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interpretationss.3 Fourth, the news media favor stories that areirset
frames that areulturally familiar to readers? The familiarity of the
frame allows readers to understand and relatertewss story without the
need for extensive background information. The afsstereotypes is a
common way to enhance the familiarity of a news#& The media may
also tell a story in a way that they think readerpect or want it to
unfold® Fifth, a story that portrays thenexpected or unusuatithin
familiar frames is considered more newsworthy. Events that are
surprising attract more attention than those thatautine. A story that is
old or stale is not newsworthy—as one scholar éxpla‘news is a
depletable consumer product that must be made fia#p.”® Sixth, a
story aboutlitesor well-known figures is considered more newswarth
Sometimes the media creates well-known figures—rmostmonly crime
victims or perpetrators—to enhance the newswortisinef a story®
Newsworkers use these criteria in both selecting shaping news
stories®

On a theoretical level, there is a close correspooe between the
doctrinal, rhetorical, and strategic consideratithed shape the framing of
tort claims on one hand and the criteria of newswwoess upon which
journalists rely in constructing the news on theeothand. This should
come as no great surprise. After all, even thotigdy work in very
different institutional settings, both lawyers ajalrnalists are in the
business of constructing persuasive frames foresugdis that include both
elites and members of the general public.

Empirical support for this theoretical corresponoenbetween
litigation and news production can be found by ex@mg clergy sexual
abuse litigation. Thé&authecase is a good place to begin. In that case,
the complaint named as defendants:

ARCHBISHOP PHILIP M. HANNAN; BISHOP GERALD L.
FREY; VICAR GENERAL RICHARD VON PUHL
MOUTON; MONSIGNOR HARRY E. BENEFIEL,;
MONSIGNOR H. A. LARROQUE; THE ARCHDIOCESE OF
NEW ORLEANS, d/b/a THE ROMAN CATHOLIC
CHURCH; THE ROMAN CATHOLIC CHURCH FOR THE
DIOCESE OF LAFAYETTE, THE ROMAN CATHOLIC

%3 Galtung & Rugesupranote 50, at 54.

%4 1d.; Murdock,supranote 48, at 214.

% Stanley Cohen,Mods and Rockers: The Inventory as Manufactured sNeéw THE
MANUFACTURE OFNEWS, supranote 48, at 263, 276.

% Galtung & Rugesupranote 50, at 54-55.

571d. at 55.

8 TUCHMAN, supranote 47, at 31.

% Galtung & Rugesupranote 50, at 56.

€0 GaNs, supranote 49, at 13-15.

¢l Galtung & Rugesupranote 50, at 60—61.
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CHURCH; ST. JOHN PARISH REPRESENTING THE
COMMUNITIES OF ESTHER AND HENRY, VERMILLION
PARISH, LOUISIANA; CERTAIN UNDERWRITERS AT
LLOYD'S OF LONDON; INTERSTATE INSURANCE
COMPANY AND FATHER GILBERT GAUTHE.

By listing first well-known Church officials and stitutions, including
“THE ROMAN CATHOLIC CHURCH,” the title of the casbegan the
process of framing the sexual abuse committed bwytl&a as an
institutional failure®?

The complaint alleged that Gauthe “recruited, eati@nd coerced
numerous young children of the congregation of #ierementioned
Parishes to engage in sex initiation rings under ghise of religious
initiation rites, training and tutelag&®” This characterization must have
had great cultural resonance against the backgrot@imighly publicized
allegations around the country in the early 198D<loldcare workers
running child sex rings and engaging in ritual dhslex abus& These
allegations would have been well-known to the judgewell as many, if
not most, prospective jurors.

The most detailed allegations, however, were ag&harch officials,
whom the plaintiffs asserted “made possible” theisgbby Gauthe by
failing to remove him from ministry or inform pahi®ners even after the
officials knew of his repeated sexual abuse ofdthit® A supplemental
complaint filed by plaintiffs’ attorney, J. Minosr8on, further alleged that
“[Clhurch officials made a studied effort to conteand withhold . . .
information concerning Gauthe’s misconduct from rbhers and families
of the [C]hurch,” and that Church officials, “hagifiull knowledge . . . of
his tendencies to sexually abuse young childrerg¥ed him from one
parish to another. In doing so, Simon’s suppleaezgmplaint concluded
that Church officials “knowingly created an envinment which operated
to maximize opportunities for Gauthe to further teenty sexually abuse
innocent young childrer?® The complaint also referred to Church
officials as *“corporate officers,” undermining fegs of personal

2 It may be a sign of the court’s, or at least tleekes, sympathy for the Church that the case file
lists the case as “Glen Gastal, et al. versusdtatr Insurance Co., et al.” Case file cover p&gstal
v. Interstate Insurance Co. (La. 15th Dist. Jun.1®B4) (on file with Connecticut Law Review).

& petition for Damagesupranote 15, 110.

 DAVID HECHLER, THE BATTLE AND THE BACKLASH: THE CHILD SEXUAL ABUSE WAR Xiii
(1988) (on sex rings);E3KINS, supra note 6, at 141-42 (on ritual abuseee generallyDEBBIE
NATHAN & MICHAEL SNEDEKER, SATAN’S SILENCE: RITUAL ABUSE AND THEMAKING OF A MODERN
AMERICAN WITCH HUNT (1995) (examining, analyzing, and discussing thiétlcare worker sex ring
claims of the 1980s).

& petition for Damagesupranote 15, T 23.

% First Supplemental and Amended Petition § 5, Gastilannan, No. 84-48175-A (La. 15th
Dist. Oct. 25, 1984) (on file with Connecticut L&eview).
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allegiance to them and making the allegations sdiltach typical story of
corporate malfeasance and covertlp.

Answers filed by the Church and insurance defersdaimiply denied
the allegations. They make for much less compgelli@ading than the
complaint®® Gauthe’s answer alleges that at he was “insarsl simes
material” and, therefore, “not legally responsibfet any of the conduct
alleged in the complaifif. His answer also argues that he successfully
deceived Church officials by concealing his sexagivity with children—
that the Church, like the children and their pasemtas one of Gauthe’s
victims® He implies that the Church—like the children atitbir
parents—was one of Gauthe’s victims.

The first print coverage of the Gauthe litigatiomsspublished in a
local weekly, theTimes of Acadianaby Barry Yeoman, on November 1,
1984. It was entitled “Is Nothing Sacred?The article is a feature which
places the Gauthe affair within the context ofngsiocal awareness of
child sexual abuse and community responses tadtjtdfeatures a sidebar
focusing on the litigation itself. The sidebarergsally adopts the frame
presented by the plaintiffs’ pleadings. The onhpfograph in the sidebar
is of plaintiffs’ attorney, Simon, with a captiohat states in large bold
font, “Church officials made a studied effort to nceal Gauthe’s
misconduct’—a direct quote from Simon’s supplententhe complaint?
Of the thirty-one paragraphs in the sidebar, taimtdiscuss the plaintiffs’
case, quoting extensively from the original comuiaand supplement.
Only five paragraphs are dedicated to the defaalbef them based on the
assertions of insanity and deception in Gauthessven In contrast to two
colorful quotes from an interview with Simon, thi@lebar states that
“[n]either the Diocese of Lafayette nor the Arclaiige in New Orleans
would comment on the sui®

Reading Yeoman's sidebar after having analyzed pleadings
provides insight into why the news media adoptedftame presented by
the plaintiffs’ pleadings. To begin with, the piaffs’ complaint offers a
dramatic narrative of ritual child sex abuse riagsl corporate cover-up, a

57 Petition for Damagesupranote 15, § 23(1)—(m).

 Answer [on behalf of institutional church defentidnGastal v. Hannan, No. 84-48175 (La.
15th Dist. Oct. 1, 1984) (on file with Connectiduaw Review); Answer [on behalf of insurance
defendants], Gastal v. Hannan, No. 84-48175 (L¢h Dist. Oct. 16, 1984) (on file with Connecticut
Law Review).

% Answer on Behalf of Gilbert Gauthe at 1, Gastaflgnnan, No. 84-48175 (La. 15th Dist. Oct.
16, 1984) (on file with Connecticut Law Review).

1d. 7 21, 23.

™ Prior to Yeoman’s article, print coverage of thauhe affair was limited to the criminal
proceedings and consisted of an article by Brudeulsr published in théBaton Rouge Morning
Advocate which was adopted by thessociated PressE-mail from Jason Berry, Authdread Us Not
Into Temptation, Catholic Priests and the Sexualgkbof Children(July 6, 2005 12:53 PM) (on file
with Connecticut Law Review).

Z Barry Yeoman|s Nothing Sacred?TIMES OFACADIANA, Nov. 1, 1984, at 16, 17.

Id. at 21.
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stark morality tale with innocent children victimid by an evil sexual
predator and callous corporate officials. The walt resonance of this
frame, with contemporaneous stories from aroundcthentry about child

sex rings, ritual child sex abuse, and corporatengadoing and cover-up,
made the frame all the more compelliigBy contrast, the flat denials in
answers by the Church and insurance defendantsodidffer much in the

way of alternative frames. Gauthe’s assertionggdinity and deception
did provide an alternative frame, although one Jetds drama and cultural
resonance than that provided by the plaintiffs. rédoer, Simon’s

readiness to speak to the press allowed him to cateofor his frame,

whereas the defense attorneys’ refusal to commientittle to promote

their views in the press.

The final paragraph ends by not only reinforcing ghaintiffs’ frame,
but also highlighting the importance of drama anttucal familiarity in
Yeoman'’s adoption of the plaintiffs’ frame. “Theost interesting aspect
of the Gauthe case,” Yeoman concludes, “standg tind Church’s role in
the civil case. Like Paul Newman The Verdict attorney Simon will be
trying to establish not only Gauthe’s guilt butaatbe guilt of a seemingly
omnipotent institution The plaintiffs’ frame is compelling, according to
Yeor;gan, because it has all of the drama of a blesids Hollywood
film.

The second print article, “Church Knew of Abusesx SCase
Depositions Show,” by John Pope, appeared on tre frage of thdew
Orleans Times Picayunen November 9, 1984. The headline’s adoption
of the plaintiffs’ frame was reinforced by the openparagraph reporting
that “Catholic Church officials knew for almost sevyears about the Rev.
Gilbert Gauthe’s sexual activities with boys at ries in south-west
Louisiana, according to two depositions filed thisek in a court casé®

Examination of subsequent press coverage illustratev this frame
cascaded throughout the media—becoming more promindater news
stories, being reported more widely, and growingsignificance as this
version of the Gauthe litigation itself came tanfithe larger phenomenon
of clergy sexual abuse. The influence of the pifén frame of
institutional failure is illustrated by afisssociated Presgeport of January
25, 1985 entitled, “Bishop Says He Got Word of Galg Actions 10

" HECHLER, supranote 64, at viii (on sex rings); Kirk Hansaithat The Bishops Failed to Learn
From Corporate Ethics Disastersm SN AGAINST THE INNOCENTS SEXUAL ABUSE BY PRIESTS AND
THE ROLE OF THECATHOLIC CHURCH 169 (Thomas Plante ed., 2004) (on corporate stgnda

> Yeomansupranote 72, at 21.

®1d.

" John PopeChurch Knew of Abuses, Sex Case Depositions SNew ORLEANS TIMES-
PICAYUNE, Nov. 9, 1984, at Al.

81d.
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Years Ago” which begins, “The bishop of the CatboDiocese of
Lafayette, in sworn testimony, says he first ledrioé the Rev. Gilbert
Gauthe’s sexual activities with little boys abol yiears before ordering
him suspended”® Details of Gauthe’s actions and mention of hisiral
indictment are relegated to five short paragrap@es the end of the article.
The Times of Acadianain May and June of 1985—framed a three-part,
in-depth investigation of th&authe litigation by Jason Berry with an
editorial suggesting that “[a]t issue in the fistdges of this tragedy are the
troubled lives of dozens of Acadiana families, ik of dollars in
damages claims antthe responsibility of the Roman Catholic Church’s
Lafayette Diocese for the actions of one of itegts”®

Regional coverage projected the frame of instihdlofailure to a
larger audience. A May 26, 198%allas Morning Newsarticle, on the
front page of the Sunday edition, reported thgdiion as a “[c]hild abuse
scandal” and quoted plaintiff Glen Gastal sayingg]s’ far as I'm
concerned, | would like to see the bishop behinds.baHe was an
accessory to the crime. He knew about it baclklir3l . . . If he had done
something then, this wouldn’t have happened to myd&® The next
day, theHouston Postran a story entitled “Parents Say Church Knew
Priest Was Child Molester,” which opened with treamge quote from
Gastaf® The lengthyDallas Morning Newsstory only briefly mentioned
the defendants’ assertion that they were themseleesived by Gauthe,
and this alternative frame is missing altogethemfrthe shorteHouston
Post article®® The Dallas Morning Newsarticle also uses the Gauthe
litigation to frame a listing of similar cases anduthe country—in Idaho,
Minnesota, Oregon, Pennsylvania, and Rhode Islanprovided by
plaintiffs’ attorney Simor{?

National coverage began with two investigativecset in the June 7,
1985 edition of theNational Catholic ReportefNCR). A front-page
editorial introduces the articles. The openingteere of the editorial
explains that “[ijn cases throughout the natiore tBatholic Church is
facing scandals and being forced to pay millionglofiars in claims to
families whose sons have been molested by Catpolésts,” lending a
sense of magnitude to the issue by suggestinglba@y sexual abuse was

9 Bishop Says He Got Word of Gauthe’s Actions 10 Yé@g ASSOCIATED PRESS Jan 25,
1985, at 8b.

8 Editors, The Tragedy of Gilbert GauthdiIMES OF ACADIANA, May 23, 1985, at 18, 18
(emphasis added) (on file with Connecticut Law Reni

81 Steve Blow,Priest Indicted: Child Abuse Scandal Underscoresmidsexual Issue Among
Clergy, DALLAS MORNING NEWS, May 26, 1985, at 1Agqvailable at1985 WLNR 13299150.

82 UPI, Parents Say Church Knew Priest Was Child MoledterusTonPoST, May 27, 1985, at
18A, available atLEXIS, News Library, DALLASMN File.

8 Blow, supranote 81; UPIsupranote 82.

8 Blow, supranote 81.
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national in scop& The second paragraph goes on to place respdtysibil
for this national problem on the Church, suggestivad, beyond the harm
suffered by victims and damage to the Church’s tedjn, “a related and
broader scandal seemingly rests with local Bishepsl a national
episcopal leadership that has, as yet, no setypohchow to respond to
these case$® The last paragraph emphasizes the primacy dfiitienal
failure over individual instances of abuse:

[T]he tragedy, and scandal, as NCR sees it, isonhyt with

the actions of the individual priests—these areiossr
enough—but with church structures in which bishops,
chanceries and seminaries fail to respond to carmiplaor
even engage in cover-ups; sadly, keeping the affdet has
usually assumed greater importance than any pessftéct

on the victims themselvés.

This frame of institutional failure presented by tHCR editors was
itself derived from their knowledge of the specifiases in the two
investigative articles, in which th&authe litigation was the most
extensively researched and the most prominentliufed®® And, as we
have seen, the version of the Gauthe case in the media was that of the
plaintiffs. Thus, the plaintiffs’ framing of cleygsexual abuse in the
Gauthe case came not only to dominate local, refji@md national press
coverage of that particular case, but of the wimaltonwide phenomenon
of clergy sexual abuse.

The National Catholic Reportercoverage began a frame cascade
through the national medfa. On June 9, th&Vashington Postan a story
on the Gauthe litigation, borrowing heavily fromiqercoverage by the
Times of Acadianand theNational Catholic Reportegf0 On June 20, the
New York Timepublished a story on the Gauthe litigation, quptihe
National Catholic Reporteeditorial emphasizing the institutional failure

% Priest Child Abuse Cases Victimizing Families; Bigh Lack Policy ResponsiAT’ L CATH.
RepP.,, June 7, 1985, at 1.

86

71d. at 4.

8 The first article, to which Berry contributed raseh, begins with the Gauthe case and goes on
to discuss several other similar cases from ardhadcountry. Arthur Jonesegal Actions Against
Pedophile Priests Grow as Frustrated and Angry PéseSeek RemedjdsaT’L CATH. ReP,, June 7,
1985, at 4. The second article, written by Beisyexclusively dedicated to the Gauthe case, amd is
shorter version of his three-part series forTimes of AcadianaJason BerryPedophile Priest: Study
in Inept Church ResponsiAT’L CATH. REP,, June 7, 1985, at 6.

8 JENKINS, supranote 6, at 65.

% Kathy Sawyer,Priest's Child-Molestation Case Traumatizes Cathalommunity WASH.
PosT, June 9, 1985, at A@yvailable atLEXIS, News Library, WPOST File.
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over Gauthe’s individual actiors. In its July 1 issueTime Magazine
published a short item on the Gauthe litigatiortjngi the Times of

Acadiana series and theNational Catholic Reportercoverage as its
primary source&® Thus, the use of other news organizations aseeu

which were highly influenced by the plaintiffs’ fring of the issue—
fueled the cascading of this frame throughout tiional media.

In later coverage of the issue over the next tweades, the Gauthe
litigation acquired special status as “the semiade” of clergy sexual
abuse”® As national coverage of the scandal reacheceik n late 2002,
the Associated Presgublished a list of “key dates in the abuse ciisithe
U.S. Roman Catholic Church,” the first significamitry being the Gauthe
case in 1988! The Gauthe litigation is still the invariablesfirterm in
frequent litanies of notorious cases, including Barter and Geoghan
cases’®

The focus on Church officials’ institutional resgdsility, rather than
on the individual culpability of the abusers, rens a dominant theme in
later coverage. For example, one of the f8eston Globestories on the
Porter case was entitled “Some Fault Church on Amxse by Priests,”
and it began as follows: “Despite continuing disclies about sexual
misconduct by its priests . .. the Catholic Chuschot responding to the
problem as aggressively or as uniformly as othedigiogs
denominations® TheGlobefollowed this article with another a few days
later, which framed clergy sexual abuse as an nosteof corporate
misconduct. The article quoted a Porter victim who explaining his
reason for filing suit against the diocese, opitteat “we all know that
huge corporations—and that includes the Catholiar€@—often don't
change their behavior until they get hurt finargiaf’

Television coverage of the Porter case also empbdghe frame of
the Church’s institutional responsibility. In Fabry 1993, ABC's
Nightline aired the first of many examinations of clergy wssxabuse.

®1 Jon NordheimerSexCharges Against Priest Embroil Louisiana ParemisY. TIMES, June 20,
1985, at A24available atLEXIS, News Library, NYT File.

2 painful Secrets; Priests Accused of PederaBtye, July 1, 1985, at 51.

% See, e.g.Bruce NolanBishops to Revise Rules on Sex Abuse; Retroactigtrike” Policy
Among Church Proposal$New ORLEANS TIMES PICAYUNE, June 13, 2002, at ayailable atLEXIS,
News Library, NOTPIC File.

% Chronology: Church Sex-Abuse ScandAssOCIATED PRESS Dec. 13, 2002available at
http://iwww.foxnews.com/printer_friendly_story/0,3582919,00.html.

% E.g, Alan Cooperman & Rob Steiedophile Ex-Priest Is Killed In Prison; Fellow late
Strangled GeoghanWAsH. PosT, Aug. 24, 2003, at Alavailable atLEXIS, News Library, WPOST
File. A LEXIS search of print and broadcast netesns in 2002 in the “News, All (English, Full
Text)” data base produced twenty-five news itenst thentioned Gauthe, Porter, and Geoghan in the
same story (last searched Oct. 3, 2006).

% Alison BassSome Fault Church on Sex Abuse by Pri@tsTONGLOBE, May 11, 1992, at 1,
available atLEXIS, News Library, BGLOBE File.

9 Alison Bass,Law Limits Church Liability to $20,000; Victims ébuse Criticize Statute
BOSTONGLOBE, May 13, 1992, at &vailable atLEXIS, News Library, BGLOBE File.
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Host Ted Koppel introduced the broadcast by statif@r years, the
Church looked the other way?” In a subsequemllightline broadcast in
December of that year, host Chris Wallace begarstiosv by suggesting
that while Porter's abuse of children was shockifgjven worse . . . the
Catholic Church transferred him from one parishatmther, finally into
treatment, and then back to a churéh.ln March 1993, the CBS sha§0
Minutesbroadcast a segment on clergy sexual abuse iArtaliocese of
New Mexico under the title: “The Archbishop: CovElp by Roman
Catholic Church of Pedophilia by its Priests.” Hddike Wallace
pointedly asked the mother of two boys abused bBiew Mexico priest,
“Do you hold the archbishop responsible for alltbis?” to which she
replied, “A hundred percent® Similar examples can be found on ABC’s
Primetime Liveé® and a CNN special repdff

The frame of institutional responsibility was evanre pronounced in
coverage of the Geoghan case and its aftermatbstoB. A January 2002
Boston Globearticle, entitled “Church Allowed Abuse by Priefir
Years,” is typical:

Now, as Geoghan faces the first of two criminahlgri
next week, details about his sexual compulsionlikedy to
be overshadowed by a question that many Cathoiigt f
even more troubling: Why did it take a successibithcee
cardinals and many bishops 34 years to place emldut of
Geoghan'’s reach®

In television coverage, ABC'slightline led the field in hammering
away throughout 2002 on the theme of the Churchmstitutional
responsibility. In a January episode on the Geoglase, host Chris Bury

% Nightline: Child Sexual Abuse in the Catholic CHuf@BC television broadcast Feb. 24,
1993),available atLEXIS, News Library, ABCNEW File.

% Nightline (ABC television broadcast Dec. 6, 1992)ailable at LEXIS, News Library,
ABCNEW File.

19060 Minutes The Archbishop: Coverup by Roman Catholic ChurcRexfophilia by its Priests
(CBS television broadcast Mar. 21, 1998)ailable atLEXIS, News Library, CBSNEW File.

101 primetime Live: Secret No More Follow-U@ABC television broadcast July 23, 1992),
available atLEXIS, News Library, ABCNEW File. Host Diane Sawyexplained that Catholics in
one community were “in a state of outrage . . .just because of Father Porter and what he didtjwen
years ago, but [also because] the Church . . ivkgtés own diocese.'ld.

192°CNN Specials: Fall From Grace, Part 1—Clergy Pedb@ahRevealed(CNN television
broadcast Nov. 14, 1993)yailable atLEXIS, News Library, CNNTRN File. Host Bonnie Anden
introduced the topic by explaining that “[tlhhe Ram&atholic Church in the United States is in
unparalleled turmoil” over clergy sexual abude. The show included an extensive interview with
activist Bonnie Miller who suggested that “the sedusent abuse by the institution was more
destructive” than the initial abuse by an individpeest. CNN Specials: Fall From Grace, Part 4—
Alleged Victims Band Togeth@€NN television broadcast Nov. 14, 1998yailable atLEXIS, News
Library, CNNTRN File.

103 Michael RezendeGhurch Allowed Abuse by Priest for YeaB®STON GLOBE, Jan. 6, 2002,
at Al,available atLEXIS, News Library, BGLOBE File.
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invoked the familiar frame of corporate miscondwsetying that “parallels
to the Enron debacle are strikin]g‘if'” In the same broadcast, he
suggestively asked General Counsel for the UnitedeS Conference of
Catholic Bishops (USCCB) Mark Chopko, “How muchpessibility does
the Catholic Church have for the actions of itegt$?*® In a February
episode, host Ted Koppel began with the questidmdt can be done that
will restore confidence in the ability of the instion to clean house®®

In March, Bury introduced a show by stating: “Ateotime, the Roman
Catholic Church could confidently proclaim that ividual cases of
sexually abusive priests were just that: Bad apmberrations, isolated
examples. That argument is getting harder to m&keA second show on
the topic in March focused on the claims of “cstiasserting that “[flor
too long . . . the Roman Catholic Church protedtegriests.*®® In April,
Bury introduced a broadcast, titled “Turning a Blikye: Victims and
Families of Sex Abuse by Catholic Priests hold BosCardinal Law
Responsible,” by asserting that “the cover-up carfdsr more damaging
than the crime® During a second show on the topic in April, Koppe
peppered Washington, D.C. Archbishop Cardinal TbhemdvVicCarrick
with questions about “responsibility among the peis of the Church and
among the bishops” and their active participatioria cover-up, moving
priests from one location to another” and “the gahpublic perception,
now . .. of a church that has handled this thiagywpoorly.** In June,
Koppel opened the program by summarizing the curstate of the
scandal in Boston as follows: “Former priest, J&woghan, imprisoned.
Former priest, Paul Shanley, charged with childerapCardinal Law,
accused of cover-ug®™ This placed Cardinal Law on par with the
nation’s most notorious clergy sexual abusers. eddd Cardinal Law
eventually eclipsed Geoghan as AB@G®od Morning Americadeemed
him “the man at the center of” the Catholic Chusctsexual abuse

104 Nightline: Sins of the Fathers: Interview with Ma@Bhopko & Jason BerryABC television
broadcast Jan. 28, 2002)ailable atLEXIS, News Library, ABCNEW File.
105 |d

196 Nightline: Sins of the Fathers: Catholic Church Mewith Sexual Abuse of Minors by Priests
in Wake of Former Priest, John Geoghan, being Cédrgith Sexual Abuse and Sentenced to Prison
(ABC television broadcast Feb. 21, 2002)ailable at LEXIS, News Library, ABCNEW File
[hereinafteMNightline: Sins of the Fathers; Catholic Church D#a

07 Nightline: Sins of the Fathers: The Rising Costshaf Scanda(ABC television broadcast
Mar. 14, 2002)available atLEXIS, News Library, ABCNEW File.

18 Nightline: Sins of the Fathers: Spiritual Treatme&ecular Justic¢ABC television broadcast
Mar. 25, 2002)available atLEXIS, News Library, ABCNEW File.

199 Nightline: Sins of the Fathers: Turning a Blind EABC television broadcast Apr. 9, 2002),
available atLEXIS, News Library, ABCNEW File.

10 Nightline: Sins of the Fathers: Trying to Repaie tAreach(ABC television broadcast Apr. 24,
2002),available atLEXIS, News Library, ABCNEW File.

111 Nightline: Sins of the Fathers: A National Accounnti{ABC television broadcast June 11,
2002),available atLEXIS, News Library, ABCNEW File.
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scandal’ On the JunéNightline program, Koppel lectured Minneapolis
Archbishop Harry Flynn, chairman of the USCCB’shamt committee on
sexual abuse, on the feelings of American Cathalixsut the scandal:

The disappointment, Your Excellency, if | may susfge
it seems to be not so much about the behavioreptrests
themselves—of course there is great anger aboti—iha
about the failure of the establishment of the A
Catholic—of the Catholic Church in America to do
something about it*3

To which the Archbishop replied, “And | would agré80 percent
with that.”*** In a second June program on the issue, Koppeilwded
that in developing policies to detect and punisiisale priests, the Bishops
had “finessed” the issue of disciplining Bishops owhad facilitated
abuse’™ In DecemberNightline wrapped up its 2002 coverage of the
issue with a program on Cardinal Law’s resignatior its implications
for other Bishops!® The frame of institutional responsibility appesre
prominently on ABC’sGood Morning America’ and20/2Q"'® and CBS’s
60 Minutes'™® 60 Minutes 1f**° andSunday Morning?*

12 Good Morning America: Cardinal Law ResignatigABC television broadcast, Dec. 13,
2002),available atLEXIS, News Library, ABCNEW File.

ﬁj Nightline: Sins of the Fathers: A National Accoungtisupranote 110.

Id.

115 Nightline: Sins of the Fathers: A Parish LosesRtiest (ABC television broadcast June 27,
2002),available atLEXIS, News Library, ABCNEW File.

116 Nightline: Sins of the Fathe(@BC television broadcast Dec. 13, 200&)ailable atLEXIS,
News Library, ABCNEW File.

17 Seg e.g, Good Morning America: Bishop Wilton Gregory Discesshe New U.S. Catholic
Church Policy to Deal With Sexual Abug&BC television broadcast June 17, 200&)ailable at
LEXIS, News Library, ABCNEW File (“[The Church waspundly criticized for not taking prompt
action.”); Good Morning America: Cardinals Return to U.S. afiéeeting with the Pope on Sexual
Abuse ScandalABC television broadcast Apr. 25, 2002Qyailable at LEXIS, News Library,
ABCNEW File (opening with “Boston’s Bernard Law, wde mismanagement of abusive priests
helped create this scandal(ood Morning America: Father George Spagnolia Dsses Case of
Sexual Abuse Brought by Former Parishio(&BC television broadcast Feb. 27, 200&Jailable at
LEXIS, News Library, ABCNEW File (“All this year, & have been watching the Catholic Church
confront disclosures that priests accused of semadéstation continued to serve, often moved from
parish to parish. . .. Church officials, inclugi€ardinal Bernard Law, came under fire for allogvin
Geoghan to continue working for years, despite kngwhe was a pedophile.”500d Morning
America: Mark Serrano and Other Victims of AbuseRriest Talk to Father Frank Roddhammer
about What Could Have and Still Should be Donetop 3buse by PriestABC television broadcast
Apr. 23, 2002)available atLEXIS, News Library, ABCNEW File (showing “a grougd men as they
confront a bishop they say let a predator inflietrsuch pain on them years ago@pod Morning
America: Monsignor Clement Connolly, from Los AegelDiscusses Changes Needed in Wake of
Sexual Abuse Scandal in Catholic Chu@&BC television broadcast Mar. 19, 2002)ailable at
LEXIS, News Library, ABCNEW File (“In California, @rominent monsignor is calling on Church
leaders to be accountable and to change everythinGood Morning America: Victims of Priest
Sexual Abuse Get Chance to Meet with Bishops ifa®alt Catholic Bishops Conferen¢@BC
television broadcast June 13, 20@)ailable atLEXIS, News Library, ABCNEW File (Mark Serrano
“organized a group that confronted a bishop whopgratected a priest who had abused him”).
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Aside from this anecdotal evidence, there is sa@gsscal support for
the predominance of the institutional responsipifitme. A LexisNexis
search ofNew York Timesiews stories on clergy sexual abuse in 1993,
during intensive coverage of a number of casesnartie country sparked
by the Portecase, found reference to the role of Bishops imtywour of
thirty-two articles (75%3§* A similar search for 2002 during media
coverage of the Geoghan and other cases founceneterto the role of
Bishops in 488 of 604 articles (76%%5.

A number of factors supported this frame of insidal
responsibility. First, news coverage of the Gaudttigation provided a
template for later coverad&’. For example, in a June 2002 broadcagiOof
Minutes Il host Ed Bradley opened the program with the questWhy
is it taking the Roman Catholic leadership so lamgnake the church safe
for its children?” “We found some answers,” Bradlsuggested, “in
Louisiana, in a case which could have taught theathnearly everything
it needed to know about that nineteen years &jo.The program then
combined old news footage of the Gauthe case dadviews with parties
to the litigation and their attorneys to frame thecussion of the Bishops’
response to clergy sexual abuse in 2862.

Second, many news stories relied on the expertisindividuals
involved in the Gauthe case, most notably jourhdi@son Berry, whose
analysis of clergy sexual abuse was shaped by his aoverage of the

118 20/20: Christopher Dixon and Others Claim Sexualigd by Pedophile Catholic Priests
(ABC television broadcast Mar. 22, 2003yailable atLEXIS, News Library, ABCNEW File. Host
Barbara Walters introduced the segment by suggestiat “the sins of the fathers are rocking the
foundations of the church.Id.

11960 Minutes: Catholic Church Dealing with IssuesSef, Priests Abusing Children and Birth
Control (CBS television broadcast Mar. 31, 200)ailable atLEXIS, News Library, CBSNEW File.
Commentator Andy Rooney concluded: “It seems asighahe Catholic Church should change its
rules.” Id.

120 60 Minutes Il: The Church on TrigICBS television broadcast June 12, 20@®ilable at
LEXIS, News Library, CBSNEW File (“Why is it takinthe Roman Catholic leadership so long to
make the church safe for its children?”).

121 Sunday Morning: New Priests in Catholic Church Wikve to Earn TrusfCBS television
broadcast Apr. 21, 2002jyvailable atLEXIS, News Library, CBSNEW File (focusing on thawthe
“church has handled the sexual abuse scandal”).

22| ysed the search terms “date is 1993 and (piestergy w/15 abus! or moles!) and (bishop or
archbishop or cardinal) and not substance or alamhdrug or military or ‘human rights’ or spouse o
husband or army or guerillas or labor” to genetate first figure, and “date is 1993 and (priest or
clergy w/15 abus! or moles!) and not substancelashal or drug or military or ‘human rights’ or
spouse or husband or army or guerillas or labojenerate the second figure. For both, | excluded
articles that were not on topic, and | did not daanticles that appeared more than once in thekear
results (last searched Aug. 15, 2006).

123 Seesupranote 122 (determined by using the same searchoaheitbgy, but changing the year
to 2002).

1240n media templates, seeNlY KITZINGER, FRAMING ABUSE MEDIA INFLUENCE AND PUBLIC
UNDERSTANDING OFSEXUAL VIOLENCE AGAINST CHILDREN 5478 (2004).

iz 60 Minutes II: The Church on Trigdupranote 120.

Id.
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case. Berry was quoted extensively throughoutpttiet mediat®’ A
LexisNexis search of th&lew York TimesWashington PostChicago
Tribune andLos Angeles Timdsetween 1990 and 2004 produced eighty-
two Berry quotations and citatioS. A 2002 Washington Posarticle
referred to Berry as “a figure of legend in the @@age of sexual abuse by
priests.*?® Berry appeared oflightline as an expert on clergy sexual
abuse in 1993, twice in 2002, and then once aga20)3"*°

Third, a steady flow of subsequent legal claimg tiighlighted the
failures of Church officials provided the basis f@aws stories. Following
the Gauthe case, hundreds of clergy sexual abusaiits between 1984
and 2002 named Church officials as defendants. eSomthese later
claims were modeled explicitly on the Gauthe cas@thers were
influenced less directly by interest in institutgbtiability for clergy sexual
abuse among a growing circle of plaintiffs’ lawydhat was fueled, in
part, by the widely publicized success of the Gauthse as well other
concurrent cases that garnered less publicity. Wik return to this
mobilizing effect of the Gauthe litigation on pléffs’ attorneys latef>*

2. Reliance on Litigation Documents and Plaintiffs’tokheys as
News Sources

Audience demand is not the only ingredient of nearsiiness. In
order to get published, a story must also be cleditAccording to one
British broadcaster, “[c]redibility . .. is theine qua nonof news.*®
Credibility is the key to the power of journalisrm an authoritative source
of information.

Journalists rely on sources to provide informatiom to promote the
credibility of their stories. Sources that are ntiselves perceived as
credible are especially attractive to journalistddence, news stories

127 gee, e.g.Leslie BennettsUnholy Alliances VANITY FAIR, Dec. 1991, at 224, 227; David
Hechler,Sins of the Father: A Girl's Abuse by Her PriggicCALL’S, Sept. 1993, at 113, 118; Richard
N. Ostling, Sins of the Fathers: A Honolulu Bishop is Accuske8ex Abuse in a Federal Lawsuit As
Catholic Scandals Keep Spreadijfigve, Aug. 19, 1991, at 51. For further discussiorthef use of
journalists and prior coverage as sources for retories, seanfra Part 11.C.2.

128 | used the search terms “(priest or clergy w/1Gsalor moles!) and ‘jason berry’ and not
substance or alcohol or drug or military or ‘hunmigts’ or spouse or husband or army or guerillas o
labor and date (geq (Jan. 1, 1990) and leq (De®14))” (last searched July 18, 2006).

129 steve Twomey,For 3 Who Warned Church, Fears Borne Out: Priesturdalist and
Professor Who Foresaw Sex Abuse Scandal FrustiateBishops’ Respons&/AsH. PosT, June 13,
2002, at Alavailable atLEXIS, News Library, WPOST File.

130 seeNightline: Child Sexual Abuse in the Catholic CHyrsupranote 98;Nightline: Sins of
the Fathers(ABC television broadcast June 17, 20G8)ailable atLEXIS, News Library, ABCNEW
File; Nightline: Sins of the Fathers; Catholic Church Deasupranote 106;Nightline: Sins of the
Fathers supranote 104;.

13! Segnfra Part lIl.A.1.c.

132 TucHMAN, supra note 47, at 83 (quoting Anthony Smith, British seaster) (emphasis
added).
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commonly quote official documents. They also radylrely on experts
or officials’** The media not only rely on experts, they als@iereéhem,
because sources themselves gain credibility bygbated as experts in the
media’®** Expert opinion ratifies a news story, and medigecage ratifies
the expert’s opinion. Using experts and offici@doost the credibility of
news stories enhances the prominence of news rfradias by attributing
them to respected figures.

A second reason for the news media’s adoption ef ghaintiffs’
framing of clergy sexual abuse is heavy reliancéitmation documents as
sources for news stories, supplemented by intes/ieith plaintiffs and
their attorneys. Pleadings, depositions, discowdmguments, and trial
transcripts—either filed in court and available @#blic documents or
provided directly to reporters by lawyers—are teeaby journalists as
authoritative sources of information. Journaliatel the public at large
tend to view legal documents as especially credibl®erhaps one
explanation for this phenomenon is that pleadirrgssapposed to contain
only facts with a sufficient evidentiary basis, adépositions and trial
testimony are given under oath. It may also be fihag documents in a
court gives them an official status that inspiresnfcdence in the
truthfulness of their contents. There may alsarelement of naive belief
that individuals involved in legal proceedings dat tie. Whatever the
case may be, litigation documents provide the bikiyi that journalists
seek in their sources and are thus often the ooifgirews frames.

Media coverage of clergy sexual abuse relies heawil litigation
documents as primary sources for news stories. r€mdarly finds news
stories based on pleadings, depositions, discodeguments, and trial
transcripts. As we have seen, Barry Yeoman'sahftiint coverage of the
Gauthelitigation in theTimes of Acadianavas based almost entirely on
the plaintiffs’ pleadings. In a recent intervieWeoman recalled that
“there was a sense in the newsroom that we shoolgrcthe story
responsibly . . . to write about childhood sex &bas a broader issue and
discuss the civil case in a factual, dispassiosatebar.*®* The sidebar
was “written almost entirely from pleadings as aywa give the
community a sense that we were just reporting tesf rather than
inflaming passions.” “The editor,” he explainesds a stickler for using
the court record as the primary source [based @gnge that if you quote
from court documents you are less open to a libiéltlsan if you quote an
individual.” Yeoman suggested that in “hewing tee tstructure of the

133 SeeSCHUDSON supranote 48, at 54; CHMAN, supranote 47, at 90 (noting that journalists
“intermesh fact and source”).

134 SeeTUCHMAN, supranote 47, at 92-93.

135 Telephone Interview with Barry Yeoman, Writ@imes of Acadianan Albany, NY (Jan. 12,
2005) (on file with Connecticut Law Review).
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lawsuits,” the story was “based on the plaintifésiginal assertions” and
“framed by the plaintiffs’ framing of the issu&®

John Pope’s subsequent story in lew Orleans Times Picayumes
based on and quoted extensively from depositioas tere filed by
plaintiffs’ attorney Simon precisely in order totpihem into the public
record and make them accessible to the gféssn an interview, Pope
suggested that he was merely reporting what hedfouthe public record.
You just go out and “see what you find,” he expdain“you don’t go into
a story with aridée fixe’'®® Of his heavy reliance on the depositions, he
said: “it is sworn testimony, testimony under oatbt just someone on the
street talking about vague details. You want imfation that you feel you
can take to the bank® Subsequent local, regional, and national coverage
of the case regularly cites the same pleadingspgiégns, and, in later
coverage, trial testimory® In the National Catholic Reportés early
investigative articles, information about caseslefgy sexual abuse from
around the country was based almost entirely ation document$*!

One finds frequent reliance on litigation documeartd proceedings in
later coverage as well. For example, Buston Globks first article on the
Porter case relied heavily on a demand letter ewritio the diocese by
plaintiffs’ attorney, Roderick MacLeish, Jr., onhadf of a group of nine
victims*? The Globés Pulitzer Prize winning coverage of clergy sexual
abuse in 2002 was based largely on sealed coestifil the Geoghan case
that the paper successfully litigated to have uesed’

A LexisNexis search dilew York Timesews stories on clergy sexual
abuse in 1993, found explicit reference to litigatidocuments or
proceedings in twenty-two out of forty-four artisl¢50%)*** A similar

136 Id.

137 SeeJohn PopeChurch Knew of Abuses, Sex Case Depositions Skew ORLEANS TIMES
PicAYUNE, Nov. 9, 1984, at Alsee alsdSMON, supranote 16, at 146.

138 Telephone Interview with John Pope, Writsiew Orleans Times Picayunia Albany, NY
(Jan.gé 2005) (on file with Connecticut Law Revjdhereinafter Pope Interview].

Id.

140 See e.g, Associated Pres®ishop Says He Got Word of Gauthe’s Actions 10 ¥éapo,
BATON ROUGEMORNING ADVOC., Jan. 25, 1985, at B8; Blosypranote 81; Sawyesupranote 90.

141 gee, e.g.Jason BerryPedophile Priest: Study in Inept Church Respoh&a’L CATH. REP.,
June 7, 1985, at 6, 6; Arthur Jonksgal Actions Against Pedophile Priests GrovaT’ L CATH. REP,,
June 7, 1985, at 1, 4.

142 plison BassNine Allege Priest Abused Them, Threaten to SuecBhBoSTON GLOBE, May
8, 1992, at lavailable atLEXIS, News Library, BGLOBE File.

198 See THE INVESTIGATIVE STAFF OF THE BOSTON GLOBE, BETRAYAL: THE CRISIS IN THE
CATHOLIC CHURCH 262 (paperback ed. 2003).

144 | used the search terms “date is 1993 and (puieskergy w/15 abus! or moles!) and (lawsuit!
or plaintiff! or court! or pleading! or depositiont testimon! or discovery or trial!) and not suarste
or alcohol or drug or military or “human rights” spouse or husband or army or guerillas or labmr” t
generate the first figure and “date is 1993 anggpior clergy w/15 abus! or moles!) and not sulsta
or alcohol or drug or military or “human rights” spouse or husband or army or guerillas or labmr” t
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search for 2002 found explicit mention of litigatiodocuments or
proceedings in 312 out of 692 articles (459%).0f course, these figures
under-represent reliance on litigation as a newscsosince they include
only stories thaexplicitly mention litigation documents or proceedings.

The leading books on the clergy sex abuse scandalbya
journalists—also rely heavily on litigation docunien Jason Berry states
in the introduction toLead Us Not Into Temptatior|[c]ivil lawsuits
provided the documentation on most of the casesotenvabout,” “the
baseline on which | built my reporting,” and hedflises in the prologue,
“[m]y primary sources were transcripts of civil tiesony given under oath
by Bishops and priests in lawsuits across the cpufi® In their book
Gospel of ShameNew York Timeseporter Frank Bruni and free lance
journalist Elinor Burkett acknowledge “J. Minos Sim who actually let
us take three fifty-pound boxes of his files to ateh room for the
weekend.**’ The notes to their book suggest that they rafiedt heavily
on news reports of the cases that they coveredchwiviere themselves
largely based on litigation documentd. The Investigative Staff of the
Boston Globewho won a Pulitzer prize for their coverage o g#tandal,
explains in the notes to their boBletrayal that they relied heavily “on a
large number of Church documents filed in connectigth criminal and
civil court cases™® David France, who covered the story fewsweek
magazine, states in the notes to his bOok Fathers “[m]y key resource
for this book was tens of thousands of pages oftcdacuments ...
[especially] the extensive record of court deposi™®°

In both news stories and books, these documentawycas are
supplemented with interviews. As we have seenerwigws with
plaintiffs’ attorney Simon were often quoted in rsewtories about the
Gauthe litigation, and he is acknowledged as adaeyce in the books by
Berry and Bruni and Burkett! Plaintiffs’ attorneys figure prominently in
news stories and in lists of attorneys intervie@dthe books> These
plaintiffs’ attorneys functioned as what media da® call
“parajournalists”—organizational spokespersons \eljob it is to provide

generate the second figure. For both, | did nanhtarticles that appeared more than once in theke
results (last searched Aug. 9, 2005).

45| used the same search methodologysagra note 144, changing the year to 2002 (last
searched Sept. 28, 2006).

146 BERRY, supranote 1, at ix, xxii, 47.

147 BURKETT & BRUNI, supranote 22, at vii-viii.

148]d. at 269 n.142.

149 |NVESTIGATIVE STAFF OF THE BOSTON GLOBE, supranote 26, at 262. The Globe’s 2002
coverage was itself sparked by the filing of claiagainst Fr. GeoghanSeeMichael Rezendes,
Scandal: The Boston Globe and Sexual Abuse in th#nolc Church in SN AGAINST THE
INNOCENTS SEXUAL ABUSE BY PRIESTS AND THEROLE OF THE CATHOLIC CHURCH 1, 4 (Thomas
Plante ed., 2004).

1%0 FRANCE, supranote 28, at 599.

151 BERRY, supranote 1, at xxvii; BRKETT & BRUNI, supranote 22, at vii—viii.

152 BERRY, supranote 1, at xxvi—xxvii; BIRKETT & BRUNI, supranote 22, at vii-viii.



2007] CLERGY SEXUAL ABUSE LITIGATION 837

ready-made news stories to journalists.In perhaps the most extreme
example, in April 2002, plaintiffs’ attorney Eric &dLeish held a
previously announced news conference in the batir@d the Sheraton
Boston Hotel and Towers. The conference lasted twa@ hours, complete
with victim testimonials and a Power Point presgortaof eighty-seven
documents relating to claims against Father Paahtgly, at the end of
which MacLeish distributed 800-page document packet dozens of
journalists in attendancé® Plaintiffs themselves are also frequently
guoted in news stories, either in sworn testimonyersonal interviews.
By contrast, defense attorneys—especially Churchiasurance company
attorneys—regularly refused comment, as did Chafttials.

In general, plaintiffs lawyers, and to a lesser rdeg plaintiffs
themselves, are eager to speak with reporters ahlicize their cases—
providing ready-made frames for the press—becatsseilves their
litigation goals*> Favorable publicity in the media can influencéepdial
jurors. When news stories adopt the plaintiffginfies, they make those
frames more familiar, and hence more persuasivgurtrs exposed to
them in media coverage. The long-term effects wfhspublicity are
especially powerful. Whereas once it might haveerbdifficult to
convince judges and juries that a Catholic priestldt be capable of
sexually abusing children, in the wake of twentgngeof highly publicized
litigation, this is no longer the case. Press cage can also increase
settlement pressure on defendants eager to statineh flow of
embarrassing information to the public. Throughtl scandal, the
Church has entered into confidential settlementzrder to avoid negative
publicity.’*® Press interviews also enable plaintiffs to aieirtrclaims
against the Church publicly, a common goal of pifi;hin clergy sex
abuse litigatiort>” Finally, plaintiffs’ attorneys often seek to enba their
reputations, and getting the plaintiffs’ story repd in a favorable light
serves this end.

By contrast, the Church has been eager to avoidspoeverage
altogether for fear initially of igniting and latéueling public scanddf®

153 ScHUDSON supranote 48, at 3, 138.

154 FRANCE, supranote 28, at 395-401.

1%5 See, e.g.Mather,supranote 5, at 917 (discussing plaintiffs’ lawyers tiugltion of press
coverage in tobacco litigationBut seeHALTOM, supranote 43, at 207-10 (asserting that civil lawyers
shun publicity and are not considered as reliablgces by journalists).

1% |NVESTIGATIVE STAFF OF THEBOSTONGLOBE, supranote 26, at 47.

%7 See, e.¢g.SMON, supranote 16, at 138—39.

%8 For a lengthy analysis of the church hierarchgsink to avoid publicity, see Barbara Balboni,
Through the “Lens” of the Organizational Culturerdpective: A Descriptive Study of American
Catholic Bishops’ Understanding of Clergy Sexualldstation and Abuse of Children and Adolescents
(Sept. 1998) (unpublished Ph.D. dissertation, Bavdater State Collegeqvailable athttp://webhost.
bridgew.edu/bbalboni/dissertation.htm. The asymyniettween plaintiff and defense attitudes toward
media coverage may also be based on differencgsofiessional culture and client confidentiality
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This reluctance of defendants and their attorneyspeak with the press
has made their compulsory testimony in litigatioocaiments—such as
depositions and trial transcripts—all the moreugfitial as a source for
media coverage. This further benefits plaintifés this testimony is
elicited by plaintiffs’ attorneys seeking to us¢oitsupport their frames.

3. Litigation as an Unfolding Drama

In the news production process, a news story wihtinuity, that
unfolds over time and can be released in episadespnsidered more
newsworthy*® Such an ongoing story is said in news jargon havé
legs.™® The protracted and dramatic nature of the litigaprocess lends
litigation frames continuity and enhances their siwarthiness®*

The litigation process gave the clergy sex abuse $égs because it
generated a steady flow of litigation events thathe provided new
revelations and pegs for news stories. In the I&aditigation, for
example, the filing of pleadings, the taking of dsipons, hearings on
motions, trial events, appeals, and settlementsgalle rise to media
stories'® In this manner, subsequent lawsuits since 1988 kapported
coverage of clergy sexual abuse for the past twgedys.>®

At times, the drama of the litigation itself—thengpetition between
attorneys—sustains the coverage. Part two of Bert985 three-part
investigative series in th€imes of Acadian@xamines the “legal dramas
unfolding as a result of [Gauthe’s] crimes,” andtéges on the first page,
side-by-side photos of plaintiffs’ attorney Simondadefense attorney

concerns. Plaintiffs’ lawyers are story-tellers gnpfession who often like to talk and, as theyndo

bill by the hour, are freer with their time. Byrtoast, defense attorneys more regularly play ofe of
confidential counselors and are less willing toetdéikne to chat about cases. In addition, a pfésnti
lawyer with many clients can talk in general terwithout breaching client confidentiality, whereas
defense attorneys usually have one large clienth-asca diocese—and may find it harder to speak in
general terms without breaching client confideitgial | am grateful to Howard Erichson for these
insights. For an example of defense counsel'ssedfto speak to the press in the Gauthe case, see
Sawyer,supra note 90. For discussion of plaintiffs’ lawyerdlltivation of the media in tobacco
litigation, see Matheisupranote 5, at 917.

1% Galtung & Rugesupranote 50, at 55.

180 scHUDSON supranote 48, at 180.

161 Cf. HALTOM, REPORTING supranote 43, at 210, 216, 235 (asserting that citiddtion lacks
news pegs and legs).

%2 5ee, e.g.Jason BerryChurch Accepts LiabilityTIMES OF ACADIANA, July 18, 1985, at 16 (on
file with Connecticut Law Review) (citing stipulati of church liability); David McCormickChurch
On Trial For Allegedly Harboring Priest in Sex Alu£ase ASSOCIATED PRESS Feb. 3, 1986,
available atLexisNexis Academic, News Wires (citing jury selen); David McCormick,Mother:
Faith Shattered After Son Molested by PrieAsSOCIATED PRESS Feb. 4, 1986available at
LexisNexis Academic, News Wires (citing trial testiny); Dave Miller,Decision Reached in Priest
Sex SujtBATON ROUGE MORNING ADVOC., Feb. 8, 1986, at B1 (citing jury verdict); Popepranote
77, at Al (citing depositions); Staex Abuse Damage Trial Goes to Jury TedsyLy ADVERTISER
Feb. 7, 1986 (citing submission to jury) (on filglwConnecticut Law Review); Yeomasypranote
72, at 17 (citing pleadings).

183 5ee infraParts 11.D, 111.A.1.b.ii.
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F. Ray Moutori®® Next to each photo, is a bold caption in largat.foThe
one next to Simon reads: “Attorney Minos Simon’s s behalf of the
Gastals rests on the premise that Church officnds only had prior
knowledge of Gauthe’s crimes but also had longrébéel homosexuality
among other clerics in the sprawling diocese,” tr@done next to Mouton
states that “Defense attorney F. Ray Mouton hasretitan insanity plea to
Gauthe’s criminal indictment. The jury will have tlecide if the priest
was capable of telling right from wrong at the tirhe molested his
victims.”™®® The photos and their captions illustrate nicabt titigation is
essentially frame competition in which articulatdomeys engage in
drawn out and, at times, dramatic conflict, all vaiich makes for an
attractive news story.

Subsequent coverage also played up the dramaigutiitn. CNN
Anchor Bonnie Anderson characterized the filing afcountersuit for
defamation against a plaintiff “just the start ofiet Archdiocese
counterattack™® Videotaped depositions of Cardinal Law in the Gem
and Shanleycases were posted on the Web by Buston Globge and
dramatic excerpts were played on the evening nemds iacluded in
newspaper storie§’

4. Clergy Sexual Abuse as a News Theme

In addition to audience demand and credibility,t@l concerns
influence news production. In composing the dailgper or news
program, editors must select and organize newgestoin order to do so,
they employ themes that provide selection criteaiad principles of
organization. “A news theme,” explains media sahdark Fishman, “is
a unifying concept. It presents a specific newangévor a number of such
events in terms of some broader concept ... .newvs theme allows
journalists to cast an incident asiastanceof something.**® The extent
to which a particular story fits within a theme reakt more newsworthy.

184 Jason BerryThe Tragedy of Gilbert Gauthe, Part MMES OF ACADIANA, May 30, 1985, at
16, 16.

165| .

166 CNN Specials: Fall From Grace, Part 2 Clergy Prdtenism(CNN television broadcast Nov.
14, 1993)available atLEXIS, News Library, CNNTRN File.

167 Boston Globe, Documents: Abuse in the Catholic r€iuDepositions of Cardinal Law,
available athttp://www.boston.com/globe/spotlight/abuse/docutsienw_depositions.htm (last visited
Feb. 2, 2007). For excerpts from the depositiormadicast on television, see, for exam@l&S
Morning News: Videotape Shows Boston’s CardinalnBet Law Knew of Secretive Church Policy
when Dealing with Abusive Pries{€BS television broadcast Aug. 14, 200&yailable atLEXIS,
News Library, CBSNEW File. For deposition excerptprint media see, for example, Pam Belluck,
Cardinal Law Said His Policy Shielded PriedtsY. TIMES, Aug. 14, 2002, at Algvailable atLEXIS,
News Library, NYT File.

188 Mark FishmanCrime Waves as Ideologiyn THE MANUFACTURE OFNEWS, supranote 50at
102.
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The development of themes over time enhances thinady of the news
and allows news organizations to frame individu@ries as episodes
within an unfolding dram&®’

The tendency to select news stories that fit a éhepplies not only
within a particular news organization, but amongvei®rganizations as a
whole. Once one media outlet has identified a thewther news
organizations are likely to view it as newswortiydao report on it as
well. As we have seen, news organizations relyihhean each other’s
judgments of newsworthine$8. Expanding coverage of the theme is self-
reinforcing. As Fishman explains:

[W]lhen a . . . theme is beginning to spread throogine and
more media organizations, the “reality” of the tleeris
confirmed for the media organizations who firstased it.
They now see others using the same theme. Moreas¢he
theme persists, news organizations already usiaegieme
will not hesitate to report new instances . .Thus, each use
of the theme confirms and justifies its prior GSe.

Moreover, official and public reaction to the thefoether confirms it
and generates additional stortés. Sources seeking to attract media
coverage frame the information they provide in trof the themé’®
Fishman’s analysis of news themes describes adifichme cascade that
further helps to explain the persuasiveness andapieness of news
media frames.

One reason for the news media’s adoption of thmiffa’ framing of
clergy sexual abuse is that filing of numerousmsfaiagainst the Church
created a sustained and familiar news theme. drifinultiple claims
simultaneously or aggregating many claims in ckd#n or government
entity litigation has become an increasingly commstnategy among tort
plaintiffs that increases pressure on defendansetite’”® This increases
the magnitude of the alleged wrongdoing and hasmyell as the litigation
itself, and it frames individual claims as part aflarger trend, which
provides a news theme. As the news theme cascatesng news
organizations and grows, it often leads the medlipartray the claims as
part of a larger crisis.

As originally reported by Yeoman, the Gauthe litiga was framed as
part of a larger news theme of child sexual abasgeneral. The multiple

189 GiTLIN, supranote 31, at 100; Fishmasypranote 168, at 106.

70 Fishman,supra note 168, at 106 (discussing the interrelatiorwben local, regional, and
national coverage of the Gauthe, Porter, and Gepgases).

d. at 107. Fishman illustrates this point by showliegy the proliferation of themes accounts
for the creation of crime waves by the media evlemthe crime rate is declining.

721d. at 111.

173 |d

174 RICHARD A. NAGAREDA, MASSTORTS IN AWORLD OF SETTLEMENT (forthcoming 2007).
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claims filed against the Church by Gauthe’s victiamd his subsequent
criminal indictment, however, generated enough ietoto make the
Gauthe litigation a news theme in its own right.s Berry and others
uncovered and reported other clergy abuse litigasimund the country,
the theme became clergy sexual abuse in the Cat@blirch. As we have
seen, these initial news frames cascaded througheunedia, and media
coverage encouraged more victims to come forwacd fé suit, in turn
generating more media coverage. In June of 1989\ational Catholic
Reporter called clergy sexual abuse a national “crisis”tle Catholic
Church. In 1991TimeMagazinereferred to it as “[w]ithout doubt . . . the
worst wave of moral scandals ever to beset RomahoGesm in North
America,™"® and by 2002 the press was regularly characteritziag what
“may be the greatest scandal in the history ofgi@ti in America and
perhaps the most serious crisis Catholicism hasdfasince the
Reformation.*®

It is significant that the rate of sexual abuseCagholic clergy rose in
the 1950s and 1960s, peaked in the 1970s, and kegaeady decline
starting in the mid-1980s, all before the scandaké publicly:"" It was
thus the commencement and growth of litigation,arot rise in the rate of
clergy sexual abuse that supported the news theme arisis in the
Church'™®

D. EXPLAINING THE DOMINANCE OF PLAINTIFFS’ FRAMING OF CLERGY
SEXUAL ABUSE

So far in this Part, | have argued that tort litiga provided a venue
for plaintiffs’ framing of clergy sexual abuse as igsue of institutional
failure and that this became the dominant framen&ws media coverage.
The dominance of plaintiffs’ framing of the issugwever, was by no
means inevitable. Beginning with the Gauthe liiga defense lawyers,
Church officials, and commentators constructed @mnoted alternative
frames. | will canvas some of the most prominestitenders and then
suggest why the plaintiffs’ frame ultimately preieal.

In pleadings, at trial, and in statements to thesgrdefense counsel in
the Gauthe case Bob Wright, suggested that thealQamtents were partly
responsible for the damage suffered by their sorsuhjecting him to a

175 Ostling,supranote 127, at 51.

176 Ostling,supranote 3 (internal quotation omitted).

17 KAREN TERRY & MARGARET LELAND SMITH, THE NATURE AND SCOPE OFSEXUAL ABUSE OF
MINORS BY CATHOLIC PRIESTS AND DEACONS IN THE UNITED STATES. SUPPLEMENTARY DATA
ANALYSIS 4 (2006) available athttp://www.uscch.org/ocyp/JohnJayReport.pdf.

178 SeePETER STEINFELS, A PEOPLE ADRIFT: THE CRISIS OF THEROMAN CATHOLIC CHURCH IN
AMERICA 44-45, 53-54 (2003).
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public trial’”® In a statement to the press during the trial, giirsaid that
“[tlhe boy’s psychologist . . . advised the Gadahily not to bring the
matter to trial. He told the Gastals that pubjicitould only make their
son’s condition worse. We contend that exposiggntiatter in a trial has
interfered with his chances of recoveR’” Wright and the plaintiffs’
original attorneys—Bencomo and Hebert—insisted featret settlements
were necessary to protect the privacy of the vislfth Wright also told
the press that the Gastal parents sought an exeesstovery, implying
that they were using the litigation for financialig'®? Speaking generally
of the phenomenon of clergy sex abuse litigatioairessl the Church,
scholarly commentator Philip Jenkins asserts thgit Hamage awards are
a primary motivation for pursuing the litigation.”[T]he potentially
lucrative rewards of church litigation,” he writeéare an obvious
temptation.*®® According to this frame, the litigation procesself is a
form of child exploitation.

A related defense frame offered by the Church & tharents have
been contributorily negligent in allowing their kdren to spend so much
time in the unsupervised care of a priest, esggaidiere there might have
been indications of excessive interest on the @lathe priest or unusual
behavior on the part of the victim. Defense lawyand Church officials
are somewhat reticent to promote this frame asmiplies common
knowledge of clergy sexual abuse—and thereforerabt: of it by
Church officials—and it smacks of blaming the vict*

Defenders of the Church also frequently blame #gall system for
exacerbating the crisis. Church officials dealvith abuse allegations in
the 1960s, 70s, and 80s, on this account, did ¢isé they could with the
resources available at the time. They relied oatwie now know to be
erroneous advice that the best response to childeails confidentiality to
protect victims and psychotherapy to rehabilitdfteralers. “Some of the
mistakes that bishops made,” asserts Patrick 3¢tiitould have been
made by just about any of us at that time. Thomstakes did not reflect
bad faith, but an honest misunderstanding of ttereaf sexual abuse and
the impact on its victims—an honest misunderstandihared by most

% supplemental and Amending Answer ] 1.7, Gastidannan, No. 84-48175-A (La. 15th Dist.
Dec. 13, 1985) (on file with Connecticut Law Revje®MON, supranote 16, at 149; David Milner,
Testimony Begins in Suit Against DioceBaTON ROUGE MORNING ADvOcC., Feb. 5, 1986, at 2B,
available at1986 WL 4425600.

180 Milner, supranote 179.

181 Berry, Tragedy Part I) supranote 164, at 27; Associated Premspranote 140; UPILawyer
Wants Bishop to List Likely Victim8ATON ROUGE MORNING ADvoc., Jan. 30, 1985, at 10B,
available at1985 WL 4057212.

182 Milner, supranote 179.

182 ENKINS, supranote 6, at 130see alsdd. at 125-32.

184 Telephone interview with Bob Wright, Church deferounsel in the Gauthe case, Albany,
NY (May 25, 2005) (on file with Connecticut Law Rew); see alsdoston Globesupranote 167.
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Americans at the time® Between 1992 and 2002, according to Schiltz,
the Church could have preempted the post-2002 stdriitigation by
admitting its mistakes, holding accountable theegis who committed
abuse and the officials who facilitated it, and pemsating victims®® The
Church failed to do this, asserts Schiltz, becaliseesan attorneys and
insurance company lawyers took an adversarial @gpra@o the problem
and advised Bishops to share no information, makapologies, offer no
assistance to victims, and impose no punishmentsbasers since any of
these actions could be construed as an admissianooigdoing and could
be used by plaintiffs to support their legal claiffs The post-2002
litigation boom has also been fueled, continuesil@chby plaintiffs’
attorneys seeking to profit from clergy sexual &wudo discourage any
contact between victims and the Church that mightIto reconciliation
and who encourage victims to inflate the exterthefr injuries'®®

Since the very beginning of the litigation, the @ffuhas sought to
portray itself as a victim of abusive priests whaneealed their crimes
from diocesan officials. In a deposition statemeidely reported in the
press, Lafayette’s Bishop Frey referred to Gauthiae following terms: “I
think you have to understand the man we're tallabgut . ... He's a
very, very unique person. He’'s got a sort of akyll and Mr. Hyde
personality, where he can fool people very easiliknd he certainly
deceived me’™® In 1997, twelve years later, Church officials eeuoted
as insisting “they lacked knowledge about pedophilecurability until the
early 1990s and now are moving to flush out ‘wolvies sheep’s
clothing.”*®

Church officials have also sought to downplay thegnitude of the
problem. In the wake of revelations concerningt&orCardinal Law
suggested that priests who sexually abuse childeem “the rare
exception.** Former Boston Mayor and U.S. Ambassador to thicsia,
Ray Flynn, began a 2002 interview Nightline by suggesting, “Let’s not

18 patrick Schiltz, Speech at the University of Day&chool of Law, Too Much Law, Too Little
Justice: How Lawyers Helped to Turn a Clergy SexAlalise Problem Into a Clergy Sexual Abuse
Crisis 3 (Jan. 10, 2005) (transcript on file witbriBecticut Law Review). For a similar analysis se
Eugene Cullen Kennedybout Those Priest€HI. TRIB., Oct. 14, 2005, at C23ayailable atLEXIS,
News Library, CHTRIB file.

18 Schiltz, supranote 185.

¥71d. at 1-2, 6.

18 patrick J. SchiltzDefending the Churgt29 LiTiG. 19, 21, 25 (2003).

189 Barry YeomanHow Much Did the Church KnowTIMES OF ACADIANA, Feb. 7, 1985. This
quote was repeated in other news articlese, e.g.Blow, supranote 81.

1% Brooks EgertonDocuments Show Bishops Transferred Known AbuserrdbhOfficials Say
Policies Have Since ChangeDALLAS MORNING NEWS, Aug. 31, 1997, at Alavailable atLEXIS,
News Library, DALNWS file.

%1 Kay LongcopeSexual Abuse by Priests is a “Betrayal,” “Rare,” WaSays BOSTON GLOBE,
May 14, 1992, at 2@vailable atLEXIS, News Library, BGLOBE File.
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just try to bring down the Catholic church heredese of a handful of bad
apples in the barref*

The Church and its defenders have also soughttoagahe Church
as a victim of an anti-Catholic press. In 198% Buily Advertiserof
Lafayette criticized th&@imes of Acadianaoverage in a stinging editorial,
proclaiming that “[iJt's time to call a halt to thexploitation of the Gilbert
Gauthe affair,” and asking rhetorically,

Now will those who thrive on the misery of othersmit
the matter to rest, content to let the judicialtegswork or
will they turn it all into some extravaganza exflu
pornography while condemning the Catholic Churct alh
the priests who serve it? Will the wvultures of lgel
journalism and sadistic movie making creeps attemapt
convert the sexual aberrations of one man to ledigte porn
status on the bookshelf and another mini-series\ilotates
mankind’s universal code of decentyj?

The editorial went on to insist that “[tlhe CatlwlChurch is not on
trial in the Gauthe affair,” and it ended with allcto forgive “any
unscrupulous individuals who for one reason or lagoattempt to blacken
the reputation of our entire religious community.” Similar sentiments
were expressed at a 1992 meeting of 500 Bostonpaiests who met to
discuss reforms proposed by the Boston archdiod®@se. priest reportedly
said that press coverage of clergy sex abuse wes fike in Germany
when the Nazis crushed the churéh.” Also in 1992, Cardinal Law
himself issued an angry denunciation of press @meof the Porter affair.
“The good and dedicated people who serve the thdeserve better than
what they have been getting day in and day outha media,” Law
declared. ... ‘By all means, we call down Gogtsver on the media,
particularly theGlobe™ *°® Jenkins alleges that the press unfairly singled
out the Catholic Church in its coverage of clergxual abuse, and that
press framing and rhetoric grow out of a traditmncenturies-old anti-
Catholic polemi¢®” One-time religion correspondent for theew York
Times Peter Steinfels, laments “just how antagonigticCatholicism the
media culture has becom&?

192 Nightline: Sins of the Fathers; Catholic Church I®aupranote 106.
ij Editorial, The Catholic Church is Not on TrialDAILY ADVERTISER June 16, 1985.
Id.

1% James L. FranklinCatholics Struggle with DelayBosToN GLOBE, Nov. 22, 1992, at 1,
available atLEXIS, News Library, BGLOBE File. For a similaergtiment expressed by a Honduran
cardinal, SeSTEINFELS, supranote 178, at 63.

1% FRANCE, supranote 28, at 213.

197 ENKINS, supranote 6, at 19, 24-25, 32,

198 STEINFELS, supranote 178, at 65. For other examples of this frasee,L. Martin Nussbaum,
Changing the Rules: Selective Justice for Cathimigtitutions AM., May 15, 2006, 13, 13 (alleging
that press coverage has created the false impnetisd child sexual abuse is a Catholic problem);
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Defenders of the Church have combined efforts tmimize the
problem with claims of anti-Catholic bias by chaesizing the incidence
of clergy sexual abuse within the Church as low garad to the incidence
of child sexual abuse in other social institutions.a 2006 advertisement
on the editorial page of theew York TimesCatholic League President
William Donohue, citing data that there were onipencredible sexual
abuse allegations against Catholic priests in 20082 percent of
priests"—argued:

It is highly unlikely that there are many instituts or
demographic groups with a better record than thig. (it is
estimated that the rate of sexual abuse of pulilod
students is more than 100 times the abuse by griest
Obviously, one victim is too many. But when 9988 cent
of priests today are not under suspicion—and ingeest are
good men—it is outrageous that they continue teuigected
to vile depictions in the media, sneering remankgducators
and inequitable treatment by lawmakers. Sterestglzenot
die easily, but it is high time our cultural ellbegan to treat
priests with the degree of respect they've earngdeeping
condemnations of any group is rightly regarded igstty.
Including Catholic priestS?

On this account, the Catholic Church is in faceader in addressing the
problem of child sexual abuse and a victim of wpdead anti-Catholic
bias.

Individuals on both sides of the issue have attethpd place blame
for clergy sexual abuse of children on homosexyadimong priests.
Plaintiffs’ attorney in the Gauthe case, Minos Swndelieved that
pedophilia was “a species of homosexuality” and thamosexualityper
sewas a risk-producing activity® Based on these beliefs, he argued that
“knowledge on the part of church officials concemithe existence of
homosexual activity would result in a duty on thartpof the church
officials to take affirmative steps to protect altioys from homosexual
priests.’ The relationship between homosexuality and peitiagh the
Gauthe case was analyzed and debated in early moederage of the
litigation?®* Berry suggested that hypocritical tolerance ofnbsexual

Nightline: Sins of the Fathers; Catholic Church D®a@upranote 106 (Ray Flynn suggests that press
attention to clergy sexual abuse in the Bostondiotiese is disproportionate).

199 gcandal in the Church: Four Years LatéM.Y. TiMES, July 7, 2006, at A23available at
LEXIS, News Library, NYT File.

20 gmMoN, supranote 16, at 146.

261d, at 147.

202 gJow, supranote 81Associated Pressupranote 140.
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activity among priests within the Church contrililite a clerical culture
that turned a blind eye toward other forms of séagtvity also forbidden
by Church doctriné”® American Bishops and Vatican officials also sdugh
to frame clergy sexual abuse as a result of acggpiomosexuals within
the priesthood” In response to the scandal in late 2005, thec¥ati
issued a new policy banning candidates for thespitewd “who are
actively homosexual, have deep-seated homosexudeiteies, or support
the so-called ‘gay culture®®

Church officials have also sought to frame clergy asbuse as a matter
of sin, a moral failing that is best addressed byrch doctrines of
repentance and forgiveness, rather than as a afnaecivil wrong to be
turned over to the secular justice systémin explaining why he failed to
check on Gauthe’s behavior as a parish priest, efwar he knew of
Gauthe’s sexual misconduct with children at a mnesiparish, diocesan
official Monsignor Richard Mouton explained: “I atmained to forget
people’s sins, as a priesf” As Cardinal Law explained in a 198ston
Globearticle, “we live out our life as a community @fith, very much like
a family . ... My hope is that we can evolveddiqy that can effectively
deal with the issue without gearing it into a legmide.®

Commentators have attempted to downplay the scdnddlawing a
distinction between sexual molestation of prepubescchildren—
“pedophilia®™—and postpubescent adolescent childragphebophilia™—
noting that cases of the former are relatively mreng reported cases of
clergy sexual abuse, while the latter are more conffi Framing the
abuse of prepubescent children as a distinct phenom from that of
adolescents allows them to portray pedophilia aselatively minor
problem within the Church and divert attention ¢xwal relations between

203 5eeBERRY, supranote 1, at 243—-44ee alsQENKINS, supranote 6, at 103—04.

204 FRANCE, supranote 28, at 357. This stance has sparked debtimwhe Church. Theos
Angeles Time®oll quoted one priest as saying in response: ‘Aikkops not only perpetuated harm
upon those sexually abused, but now they put aalsapiritual, and physical risk those of a diéfiat
sexual orientation. Shame!” L.ALIMES POLL, A SURVEY OF ROMAN CATHOLIC PRIESTS IN THE
UNITED STATES AND PUERTO Rico 3 (2002), available at http://www.latimesinteractive.com/
pdfarchive/special/la-timespollpriests-471book.pdf.

205 |an Fisher & Laurie Goodsteiin Strong Terms, Rome is to Ban Gays as Pri&st. TIMES,
Nov. 23, 2005, Alavailable atLEXIS, News Library, NYT File.

208 seeBalboni,supranote 158, at ch. 5.

207 pope supranote 77.

2%8 Franklin,supranote 195. Jenkins suggests that the rejectisinagds a frame for clergy sexual
abuse reflects a more general trend of rejectiligioas authority and outlook in favor of seculdeas
and state power: “Whereas once the religious ingiits would have been thought worthy of enforcing
internal standards of behavior and morality, theent trend is to seek external controls from cavitl
criminal law, and to impose the value systems aireligious groups.” ENKINS, supranote 6, at 161—
62.

29 gee, e.g.ENKINS supranote 6, at 79. On the distinction, see L. M. Ltghs Psychological
Theories of Pedophilia and Ephebophilia SLAYER OF THE SOUL: CHILD SEXUAL ABUSE AND THE
CATHOLIC CHURCH 20-21 (Stephen Rossetti ed., 1990); Stephen Rio&sket M. Lothstein,Myths of
the Child Molesterin SLAYER OF THE SOUL, supra at 14.
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clergy and postpubescent adolescents, which aresidmed less
scandalous. Relying on this distinction, Jenkimggests that:

In the prevailing psychiatric opinion of the 1978sd
early 1980s, it would have been quite appropriatesturn to
a parish setting a man who had been successfaliyen for
ephebophilia but not for pedophilia, and it wascigely this
issue of the employment of past offenders thattteduch
scandal following the Gauthe cagé’”

He goes on to quote a Canadian bishop who frantdergy sex abuse
scandal in Nova Scotia in the following terms: “\&iee not dealing with
classic pedophilia. | do not want to argue thatmbsexual activity
between a priest and an adolescent is thereforalm&ather it does not
have the horrific character of pedophil?é?”\]enkins, himself, concludes:

Suggesting that the church concealed or tolerated
pedophiles is much more destructive than the chtrgeit
granted a certain degree of tolerance to priestsived in
consensual relationships with older boys or yourepmin
Catholic church law, the age of heterosexual cdangen
sixteen rather than the eighteen common to mostridare
jurisdictions®*?

As these alternative frames suggest, there has hegmeat deal of
frame competition over how to characterize clergy abuse. One could
plausibly frame it as a matter of parental expt@taof abused children,
victimization of the Church by a small number oteiful priests, anti-
Catholic secular media coverage, homosexualityhim priesthood, the
appropriateness of treating child sexual abuse @8 gather than a crime
or a tort, or largely an issue of consensual seselations between priests
and adolescent boys and young fiénThe dominant news media frame,
however, is clearly that of plaintiffs who portrdlgje issue as one of
institutional failure and episcopal responsibility.

210 ENKINS, supranote 6, at 79.

211 |d

#21d. For a similar apologetic sentiment, see JohmB&ker, Jr.,Prosecuting Dioceses and
Bishops 44 B.CL. REv. 1061, 1084 (2003).

23 These examples do not exhaust the frames presémteeébates over clergy sex abuse.
Common frames within the church include reformérames of celibacy requirements as a cause of
clerical sexual abuse, lack of democracy and tiamesy in church governance as a cause of the
institutional failure of the Bishops, and conseiwes’ frame of a breakdown in sexual doctrines and
priestly discipline. For the reform view, se@MY BRESLIN, THE CHURCH THAT FORGOT CHRIST
(2004); RUL R. DOKECKI, THE CLERGY SEXUAL ABUSE CRISIS REFORM AND RENEWAL IN THE
CATHOLIC COMMUNITY (2004). For the conservative view, Se@AGEN BY SCANDALS: CATHOLICS
SPEAK OUT ABOUT PRIESTS SEXUAL ABUSE (Paul Thigpen ed., 2002).
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As we have seen, there are four reasons that axpplainews media’s
adoption of plaintiffs’ framing of clergy sexual wd® as an issue of
institutional failure. First, the plaintiffs’ congint in the Gauthe case
offered the kind of frame appealing to most newdiences: a narrative
drama with a clear moral lesson involving persooahflict between
innocent children, a compulsive pedophile, andgeltity uncaring elites in
positions of power. Against the background of wjglead news reports in
the early 1980s of ritual child sexual abuse amdagcare workers, this
plaintiffs’ frame offered a culturally familiar stp with a novel clerical
element. The Gauthe case’s dramatic narrativeigedva template for
subsequent litigation over the next twenty yearsiaacing the cultural
familiarity of the frame over timé&:*

Second, the media’s desire for credible sourcest kedrely heavily on
litigation documents, which it viewed as providing,the words of John
Pope, “the kind of information you feel you candak the bank®® The
media supplemented these documentary sourcesmatviews, mostly of
plaintiffs’ attorneys—Ilike J. Minos Simon—acting parajournalists and
eventually of reporters themselves—Ilike Jason Bepyesented as
experts.

Third, a steady flow of litigation events providedws pegs and
facilitated continuous episodic coverage of therysto The protracted
drama of the litigation itself attracted attentias, illustrated by such news
items as the side-by-side photos and quotes ofnafge Simon and
Mouton in the Gauthe case.

Fourth, the continuous supply and growing volume lifation
provided the basis for a news theme, portrayedtaa#iy as a “crisis” in
the Church. True to the dynamics of news thenteés,“trisis” grew in
magnitude and significance as time went on, becgnain increasingly
salient theme for news editors. At the outsethef litigation, in the mid-
1980s, there was considerable ambivalence, andne £ases resistance,
to this frame among editof® Nevertheless, the initial newsworthiness of
the story and eventual momentum of the theme easitaded through the
media overcame most of this reticence, until thelimmgave the plaintiffs’
litigation frame of institutional failure a placé dear predominance.

Ill. TORTLITIGATION & POLICY RESPONSES TALERGY SEXUAL ABUSE

Having argued that tort litigation led the news et report clergy
sexual abuse and to frame it as an issue of itistital failure, | now show
that litigation placed clergy sexual abuse on tbhécp agendas of the
Catholic Church, law enforcement, and state legyists, and shaped

214 SeeKITZINGER, supranote 124, at 54-55, 74.
215 pope Interviewsupranote 138.
216 SeeBERRY, supranote 1, at 237; Editoriagupranote 193.
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policy responses to the problem. Once publiciigdation and the news
coverage it generated raised concern about the &swng large segments
of the general public and the Catholic laity. d¢dtiion and news coverage
also mobilized elites: they enabled victims, laveyeand activists to join
forces in advocating for policy reforms. As we lsls@e, the pressure
exerted by all of these groups increased over tiByg 2002, the efforts to
address clergy sexual abuse consumed the Americhois, became an
area of major concern among law enforcement, and wden up by state
legislatures around the country. Moreover, so pwevas the frame of
institutional failure—created by plaintiffs and qded by the news
media—that policy debate focused almost entirely iostitutional

reform?t’

A. Agenda Access

Policy debate can be viewed as essentially a doofefames. In
analyzing the competition between frames within thelicymaking
process, scholars have developed the idea of amdagePublic policy
scholars Roger Cobb and Charles Elder distinguittvden two distinct
but related types of agendas. The first typauislic agendasconsisting of
“issues that are commonly perceived by members haf political
community as meriting public attention and as imiral matters within the
legitimate jurisdiction of existing governmentalfaority.”**® The relevant
political community can be either all members gicdity or some political
subdivision. The second type of agendassitutional agendasconsisting
of “that set of items explicitly up for the actie@d serious consideration of
authoritative decisionmaker$:® In analyzing the impact of clergy sexual
abuse, | distinguish between the public agendabeofyeneral public and
the Catholic laity and the institutional agendasGdfurch officials, law
enforcement, and state legislatures.

1. Expansion of the Issue to Larger Publics

The presence of an issue on a public agenda mayecpgessure to
place that issue on an institutional agenda. Paotensimply, public
pressure may attract the attention of policymalard spur them into
action. Thus, “the expansion of issues to largdalips acts as a prelude to
formal agenda consideratioff® The key to attracting public attention is

27 My account of the mobilization, agenda-settingl framing effects of litigation owes much to
Lynn Mather’s trail-breaking study of tobacco laigpn. SeeMather,supranote 5, at 912-25.

%18 ROGER W. COBB & CHARLES D. ELDER, PARTICIPATION IN AMERICAN POLITICS: THE
DYNAMICS OF AGENDA BUILDING 85 (1972);see alsaJoHN W. KINGDON, AGENDAS, ALTERNATIVES,
AND PuBLIC POLICIES 3—4 (1984).

219 CoBB & ELDER, supranote 218, at 86; IKGDON, supranote 218, at 3—-4.

220 copB & ELDER, supranote 218, at 160.
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persuasive framing. Public policy scholars havenidied a number of
features that make issue frames persuasive torlpuipics. Elaine Sharp
suggests that frames are more likely to attraclipatention when they
have adramatic characterpersonal relevangeand elements afovelty®*
Sharp explains widespread public concern with dibgse based on the
use of dramatic stories of personal tragedy usedrame the issue,
widespread personal experience with the negatiealsoonsequences of
drug abuse, and the periodic appearance of nevedrbtien Frankel Paul
observes that framing issues in the context of dtamtatastrophic events
increases their salience, and public attentiorhémt can be sustained by
subsequent recurrent events of a similar n&faré\ational concern with
hurricane response in the wake of hurricane KatiinBlew Orleans and
subsequent hurricanes in Houston and Florida ofierscent exampf&®
Frank Baumgartner and Bryan Jones point out thamifrg issues in
relation to other currently salient issuesdso attracts attentich: For
example, framing airline regulation in terms ofedgfmay make it more
salient if transportation safety is already onphélic agenda. All of these
findings complement the frame analysis of litigatend news production
suggesting that dramatic narratives with momen@ents and familiar
themes enhance the persuasiveness of frames. isThhé same features
that make frames persuasive to judges and juries awpealing to
journalists also attract the attention of largelms.

a. General Public

In examining general public awareness of and conedout clergy
sexual abuse, | turn first to survey data, the mdisect measure.
Unfortunately, there is no relevant survey datamto 2002. In order to
supplement the survey data, | look at the venuesvatume of media
coverage of the issue over a longer period—betw88d and 2004. While
not a direct measure of public awareness, the weane volume of media
coverage during this period indicate the publicgasure to the issue,
which may be viewed as a “surrogate indicator oawhsues the public is
likely to believe are important® | look also at the volume of letters to

221 Elaine B. SharpParadoxes of National Antidrug Policymakirig THE POLITICS OF PROBLEM
DEFINITION: SHAPING THE PoLICY AGENDA 98, 103—-05 (David A. Rochefort & Roger W. Cobb.eds
1994).

22 Ellen Frankel PaulSexual Harassment: A Defining Moment and Its Resions in THE
PoLiTICs OF PROBLEM DEFINITION, supranote221,at 67, 94;see alsoTHOMAS A. BIRKLAND, AFTER
DISASTER AGENDA SETTING, PUBLIC POLICY, AND FOCUSINGEVENTS 3 (1997); KNGDON, supranote
218, at 99-100.

223 SeeBIRKLAND, supra note 222, at 47 (discussing how natural disasterse as focusing
events).

224 Frank K Baumgartner & Bryan D. Jondstention, Boundary Effects, and Large-Scale Policy
Change in Air Transportation Policyn THE POLITICS OF PROBLEM DEFINITION, supranote221,at50,
53.

225 John Bohte et alQne Voice Among Many: The Supreme Court’s Influemcattentiveness to
Issues in the United States, 1947—1982L EVERAGING THE LAW: USING THE COURTS TOACHIEVE



2007] CLERGY SEXUAL ABUSE LITIGATION 851

the editor, which provides a more direct measurpulifiic awareness and
concern but for which there is less data availableside from news
coverage, | also examine an online comprehensbligraphy of official,
professional, scholarly, and artistic materialtangy sexual abuse.

i. Survey Data

Five surveys conducted in 2002 suggest a high lefepublic
awareness of and concern about clergy sexual abAsEebruary ABC
News poll of a random national sample of 1008 adidund that 60% of
them agreed with the characterization of clergyuaéabuse as “a major
problem that requires immediate attention,” 26%wed it as a “less
immediate problem,” 12% saw it as “not much of aljpem at all,” and
only 3% had no opinioff® In a subsequent March Washington
Post/ABC/Beliefnet poll of a random sample of 108#ults found that
those viewing it as a “major problem” had risen #6%, with 16%
characterizing it as a “less immediate problem,” 686t much of a
problem at all,” and only 2% had no opinion. Eighpercent of
respondents in this poll characterized the issuea d&risis” for the
Church?*’ A JuneWashington Pospoll of a national random sample of
1004 adults asked respondents whether they appraveisapproved of
“the way the Catholic Church has handled the isslusexual abuse of
children by priests” and found that 77% disapprovEio approved, and
4% had no opinior®® A May New York Times/CBS News poll of a
random national sample of 1172 adults asked: “Hosealy have you been
following the news about the recent charges aga@etholic priests
involving sexual abuse of children and teenager§®enty-eight percent
responded “very”, 41% “somewhat”, 21% “not very%9not at all,” 0%
“no opinion.””®  Finally, Associated Presseaders selected the clergy
abuse scandal as the third most important newg sf@002%*°

Together these five polls suggest a high degregubfic awareness,
with between 96% and 100% offering some opiniortten matter. They

SocIAL CHANGE 23-24 (David Schultz ed., 199&ge alsSOSHANTO IYENGAR & DONALD R. KINDER,
NEWS THAT MATTERS. TELEVISION AND AMERICAN OPINION 16 (1987).

226 Gary Langer, ABCNews.coniot Doing Enough Poll: Many Americans Concerned ukbo
Sex Abuse by Priesté\pr. 8, 2002, http://www.abcnews.go.com/sectiargDailyNews/churchsex
_pollo20221.html. Full data is available at PoB¥Beliefnet Poll: The Catholic Church, Apr. 4,
2002, http://www.washingtonpost.com/wp-srv/politfrdis/vault/stories/data040402.htm [hereinafter
Apr. 4, 2002 Poll].

227 Apr. 4, 2002 Pollsupranote 226.

228 \WashingtonPost.com, Washington Post Poll: The @iathChurch, June 18, 2002,
http://www.washintonpost.com/wp-srv/politics/pollaLilt/stories/data061802.htm [hereinafter June 18,
2002 Poll].

229 New York Times/CBS News Poll, Apr. 28-May 1, 20@h file with Connecticut Law
Review).

Z0DoKECKI, supranote 213, at 1.



