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how diocesan outside legal counsel can begt play a role in achieving a

the early 1980’s. At that time, dioceses began to experience litigation over sexual
misconduct cases with increasing frequency. Initially, the cases were rare, isolated instances,
often settled or resolved with little or no publicity and the financial impact of such
settlements, usually in low five figure dollar amounts, was negligible. Diocesan outside
counsel, although usually experienced in defending personal injury cases, were rarely
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experienced in handling the defense of sexual abuse cases. This was not unusual, as such
Cases were rare and attorneys likely had not been involved in such litigation,

In the mid to late 1980’s, sexual abuse litigation began to achieve greater importance,
both from the standpoint of liability issues and from the standpoint of the financial impact
because such cases were soon seen to result in significant settlements and jury verdicts.
Throughout this period, diocesan outside counsel frequently were compelied to educate
themselves in the unique aspects of such litigation in order to assist the diocese in
responding to them. During this time period, the role of the diocesan outside counsel often
expanded to included public relations, policy making, evaluating and other aspects.

The 1990’s have seen a continued evolution in the role of diocesan outside counsel
in sexual misconduct matters. While litigation defense and litigation management continues
to be one role filled by diocesan outside counsel, other roles have often been overtaken by
others as dioceses have become more adept, experienced and sophisticated in their response
to sexual abuse cases, and more importantly, in their response to sexual abuse victims,
During this time period, diocesan outside counsel have worked to seek ways to legally
protect the diocese from legal liability and have sought to organize the assets of dioceses
to shield them from litigation exposure. This time period also has seen diocesan outside
counsel engage in litigation with diocesan insurers gver coverage and insurance policy
exclusion issues.

INSURANCE

Understanding the role of diocesan outside counsel would be incomplete without an
understanding of the part insurance coverage plays in sexual misconduct cases. In such
cases, the diocese and its bishop have two responses. The first is primarily pastoral; concern
for the victims and seeking ways to help such victims, concern for the person who committed
the abuse and seeking ways to evaluate and rehabilitate such persons and concern for
members of the faith community who are distressed by the occurrence of such abuse in their
community. .

The second response of the diocese and its bishop is largely legal; assessing the
liability for such misconduct, determining the financial exposure created by such instances
and creating procedures to prevent reoccurrence. This second response has been driven in
great measure by insurance factors. This, in turn, has had some impact on the diocesan
pastoral response.

If a diocese was fully insured for a sexual misconduct case, diocesan outside counsel
could either defend the case or coordinate that defense with less concern for these other
matters. Liability determination and financial exposure would be the concern of the insurers
and the diocese and diocesan outside counsel could concentrate on risk management to
prevent reoccurrence.



diocesan outside counse] needed to focus narrowly on liability and financial exposure, This
resulted in liability and financial exposure achieving a more prominent Place on the list of

concerns held by the diocese, and consequently, in the legal response undertaken or
coordinated by the diocesan outside counsel,

LITIGATION UNDERTAKING

Whether by a report from a victim or someone acting on a victim’s behalf, or by
service of a summons and complaint by an attorney, the role of diocesan outside counsei
usually begins as reactive where possible legal liability might be found, An initial
assessment is usually done to determine what legal issues are present.

The diocesan outside counse] must determine what response is being made to the
victim and the fajth community, or what investigation is being conducted in order to
determine whether such undertaking may have an effect on litigation matters, For example,

In other instances the diacesan outside counsel is not the attorney retained by tl_:e
insurer to defend the litigation. In these instances the attorney retained by the insurer.wul
undertake the litigation activitjes and typically diocesan outside counsel will monitor,

001645






