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Introduction

In June 2010, Justice For Magdalenes (JFM) contacted the Irish Human
Rights Commission (IHRC) and requested that the IHRC conduct an
enquiry pursuant to section 9(1)(b) of the Human Rights Commission Act
2000, into the treatment of women and girls who resided in the so-called
“Magdalen Laundries”. JFM is an organisation campaigning for State
recognition of, and redress for, human rights violations it alleges were
experienced by women and girls who entered the Magdalen Laundries since
the foundation of the Irish State in 1922. Due to the serious nature of the
allegations raised and the advanced age of some of the survivors of these
laundries, the IHRC prioritised assessing this enquiry request.

The IHRC reviewed the documentation provided by JFM and prepared a
detailed internal assessment. In September, the internal assessment was
considered by the IHRC. On the basis of the assessment and taking into
account the IHRC's statutory remit, powers and resources available to it, the
IHRC decided not to conduct an enquiry, but that it would call on the State
to take action to address the serious human rights issues that were raised.
The IHRC decided to publish this summary of its assessment of the human
rights concerns which it considered were raised by the enquiry request. It
also decided to call on the State to immediately institute a statutory
mechanism to address these concerns.

In the assessment the IHRC reached 12 conclusions. These conclusions
together with relevant extracts from the assessment are contained in this
summary together with the IHRC's recommendations to Government. A
bibliography also accompanies this summary with a list of the materials
reviewed by the IHRC.

Key Human Rights Instruments considered

State obligation Date

Constitution of Ireland 1937 Adopted - 1937
Forced Labour Convention 1930 Ratification - 1931
European Convention on Human Rights Ratification - 1953
1950

Main issues

The most significant conclusions of the assessment concern the
involvement of the State in the circumstances by which women and girls
came to reside in Magdalen Laundries, an involvement that appears to be
denied by the State. The assessment also came to certain conclusions in
relation to the obligations of the State in relation to conditions in the
laundries, particularly the work carried out by those women and girls and



whether this involved forced or compulsory labour or servitude. Also
considered are end of life issues for the women and girls who died while
residing in the laundries. Other conclusions relate to some of the ancillary
issues raised by the enquiry request such as tracing and information
services for adopted persons, and the conduct of vaccine trials in Mother
and Baby Homes. All the conclusions and issues of concern to the IHRC
are highlighted in this summary.

In relation to terminology, the phrase ‘women and girls’ is used throughout
this document (girls referring to children under eighteen years of age), as
evidence presented to the IHRC indicates that not only women, but girls as
young as 13 years old, resided in these institutions.

What are the Magdalen Laundries?

At the outset, it should be noted that there is a severe lack of publicly
available material to indicate how many women and girls resided in
Magdalen Laundries in the twentieth century or the duration of their
residence. Many of the relevant records would appear to be held by the
religious orders that operated the laundries, rather than State authorities.

There is no established definition of what constitutes a Magdalen Laundry.
The information available to the IHRC indicates that the origins of Ireland’s
Magdalen Laundries stretches back to 1767 when the first refuge for “fallen
women" was opened in Dublin. The first Magdalen Laundries in Ireland were
founded and run by members of Church of Ireland denominations before
being taken over by Roman Catholic orders in the nineteenth century. The
name adopted by the institutions was influenced by the biblical figure of the
prostitute, Mary Magdalene, as a role model for repentance and spiritual
regeneration. As the name denotes, during the twentieth century Magdalen
Laundries operated as private-for-profit laundry enterprises in which the
women and girls living in the institutions were expected to work in order to
“earn their keep”. Magdalen Laundries are not to be confused with State
run, and religious order managed, institutions which also operated laundries
in Ireland for much of the twentieth century and in which mainly children
worked. Similarly, Magdalen Laundries should not be confused with the
small numbers of Church of Ireland and Roman Catholic managed laundries
which also operated in the State during this period but which do not appear
to have been referred to as “Magdalen laundries”.

Magdalen Laundries were, and indeed still are, officially regarded by the
State as purely private enterprises for which the State has no responsibility.
An appreciation of this official stance is key to understanding the debate
around the call for redress for the women and girts who resided in the
laundries. Other than the commercial work of laundering, it ts clear from the
limited records available that the Magdalen Laundries were regarded by the
State as having a reformatory purpose in relation to the women and girls
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who came to reside there. The last Magdalen Laundry in Ireland closed in
1996.

Women and girls were institutionalised in Magdalen Laundries for a variety
of reasons. Some of the women and girls in these institutions remained
there for life in circumstances where their ability to leave is unclear. Those
who had been single mothers were separated from their children prior to
entering the laundries. Conditions in the institutions were harsh and women
were required to work, apparently without pay while there. There was no
specific statutory basis for women to be confined in these particular
institutions but nonetheless there is evidence of State involvement in their
placement there. It is important to note that in referring to women and girls
residing in the laundries, this encompasses unmarried mothers, girls who
were referred by their families, clergy or a variety of State actors, women
and girls who may have had an intellectual disability, as suggested by some
State reports, women and girls who came to reside in the laundries under
various court processes, and possibly a combination of one or more of the
aforementioned circumstances.

The request from JFM

JFM's submission to the Commission is detailed and multifaceted and
includes issues relating to, infer alia, abuse, servitude and compulsory or
forced labour, the authority for courts referring girls and women to Magdalen
Laundries, employment rights, education rights, children's rights and access
to information (including records relating to adoption and tracing). Ancillary
to these issues is the question of the propriety of the State’s involvement in
exhumations conducted in 1993 at a Dublin Magdalen Laundry and also the
question of whether the infant children of women who came to be in
Magdalen Laundries were used in vaccine trials.

JFM states that the vast majority of persons who resided in Magdalen
Laundries since 1922 fall outside the terms of the Residential Institutions
Redress Act, 2002, scheme, which was set up to provide financial redress
for children who suffered abuse in certain State institutions, managed by
religious orders. According to JFM, these women are entitled to a State
apology for the suffering they experienced while in Magdalen Laundries and
for redress in the form of compensation.

JFM specifically requested that the IHRC conduct an enquiry under section
9(1)(b) of the Human Rights Commission Act, 2000, into:

1) “the State’s failure to protect the constitutional and human rights
of women and young girls in the nation's Magdalen Laundries™;

2)  ‘“the State's obligation to provide redress to Magdalen Laundry
survivors”.
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Note on Justice For Magdalenes

IJFM was founded in 2004 and developed from an earlier organisation,
Magdalen Memorial Committee (MMC), formed in 1993 that ran a
successful campaign for the establishment of a memorial for 133 women
buried in graves at a Dublin Magdalen Laundry (High Park Convent) whose
remains were exhumed, cremated and reinterred in Glasnevin Cemetery,
Dublin. Following newspaper reporting in 2003 concerning possible
irregularities surrounding the High Park exhumations and cremations in
1993, several women, some of whom were the adopted children of women
in the laundries, continued the work done by MMC and resurrected the
organisation which would eventually become 1FM. In addition to the adopted
children of women in the laundries, JFM indicates that survivors of Magdalen
Laundries are also involved in its campaign.

JFM describes itself as a:

“not-for-profit, totally volunteer-run organisation, with members in
irefand, the UK the US, the EU and Australa”.

JFM operates as a “survivor advocacy group” and states that it:

“advocates on behalf of women — living and dead, some still living in
refigious institutions, others living in anonymity, and many now
speaking about their past — who are not recognised or acknowledged
as survivors of institutional abuse by the state, by the Church, or by
Irish society”.

Further  information about JFMs campaign is available at
www.magdalenelaundries.com.

Exclusion from the Residential Institutions Redress Act 2002

The position of the State in relation to the Magdalen Laundries and the issue
of redress appears to be summarised in a letter from the then Minister for
Education and Science of 4 September 2009 to a T.D. In that letter the
Minister explains why women and girls in Magdalen Laundries were (with a
limited exception for girls transferred from the institutions covered by the Act
to a laundry) excluded from the scope of the Residential Institutions Redress
Act 2002. The Minister indicated that:

J Magdalen Laundries are not listed in the Schedule to the
Residential Institutions Redress Act 2002 as they were not
subject to State regulation or supervision.
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. There is a difference between children taken into the laundries
privately or who entered as adults and persons who were
resident in State run instiutions. The State is only liable for
children transferred to the laundries from residential institutions -
see Section 1(3) of the Residential iInstitutions Redress Act
2002,

. The laundries were privately owned and operated and did not
come within the responsibility of the State.

. The State did not refer individuals, nor was it complicit in
referring individuals, to the laundries.

. The Minister in a further letter to a T.D. dated 23 September
2009 later withdrew his characterisation in the letter of the
women and girls at the laundries as "employees” in preference
for the terms “workers”.

Operation of and entry into Magdalen Laundres

The IHRC was advised by JFM that during the twentieth century Magdalen
Laundries were operated by four Roman Catholic religious orders at ten
separate locations in the State:

e The Sisters of Mercy - (Galway and Dun Laoghaire).

o The Sisters of Our Lady of Charity (or Refuge) — (Drumcondra/
High Park and Sean McDermott Street, Dublin).

. The Sisters of Charity — (Donnybrook and Cork).

. The Good Shepherd Sisters — (Waterford, New Ross, Limerick
and Cork).

JFM contends that the 1911 census records some 1,094 women and girls
residing in Magdalen Laundries. The IHRC reviewed the census records and
this number, together with the name of the religious orders concerned,
appeared to be accurate. The census returns are also telling in how the
women and girls were described, with labels such as “inmate" and
“penitent” being ascribed to the women and girls concerned. Aside from the
Magdalen Laundries there were also a number of other laundries operating
at the time, mostly under the auspices of the Church of Irefand, which fall
outside the ambit of the enquiry request to the IHRC.

While it appears that the numbers of women and girls entering the laundries
reduced significantly from the 1950s onwards, the Reformatory and
Industrial Schools Systems Report, 1970 (“the Kennedy Report”) concluded
that “70 girls between the ages of 13 and 19 years” were still confined in
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laundries in 1970. The last Magdalen Laundry, located at Sean McDermott
Street in Dublin, ceased operating in 1996.

Conclusion 1

A large number of women and girls entered laundries, including Magdalen
Laundries in the Twentieth Century, continuing a pre-existing practice.
These laundries were run by Religious Orders, mostly Roman Catholic.

Records

Aside from the official State census, records detailing the precise number of
women and girls who resided in Magdalen Laundries, and the
circumstances in which they entered are not publicly available. It is
presumed that they are held by the religious orders that operated the
laundries. This lack of information has caused difficulty for the IHRC in fully
appreciating the extent and influence of the Magdalen Laundries during the
twentieth century. In addition the high degree of stigma attaching to women
and girls who resided in these laundries means that information the IHRC
could otherwise have garnered from direct interviews with former residents
of Magdalen Laundries or a review of primary documents was low. Official
State records appear to be incomplete or unavailable. For example, various
Parliamentary Questions in relation to the Magdalen Laundries have been
responded to with reference to only partial records available to the
Government Ministers concerned, and there are no complete records in
relation to women who were placed in laundries by the Courts on remand,
or as a condition of their probation or of girls transferred from Industrial and
Reformatory Schools to Magdalen or other laundries.

A statutory inquiry mechanism, if established, could address the deficit in
the publicly available records as a first step.

Conclusion 2

The available public records are poor and incomplete.

State involvement in entry into laundries

An important aspect of JFM's submission to the Commission, for which it
has provided evidentiary materials in support of its contention, is that the
State was involved through the Courts, in sending some women and girls to
Magdalen Laundries.

In examining the request by JFM for an enquiry, the IHRC noted that there
were in fact a number of pathways by which women and girls came to
reside in the Magdalen Laundries. In some cases, although certainly not all,
there was a clear element of State involvement.
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There are some contemporaneous records that suggest that women, at
least up until the 1950s, were referred from religious run Mother and Baby
Homes to the Magdalen Laundries. There is evidence that some Mother and
Baby Homes were established under the auspices of the State, while others
received capitation grants from the State towards their running costs. There
was also an inspection role for the State in respect of certain Mother and
Baby Homes, all of which appear to have been registered adoption
agencies. The 2009 Report of the Commission to Report into Child Abuse
(The “Ryan Report” - see further below) records that historically the usual
practice in State run County Homes and Religious run Mother and Baby
Homes was for the mother and child to reside there for up to two years
while the mother engaged in domestic labour. After this period the child was
either boarded out, adopted (legally or informally) or sent to a Junior
Industrial School. In this regard it is clear that most single mothers going
through Mother and Baby Homes were eventually separated from their
children, and a mother did not bring her child if transferred to a Magdalen
Laundry.

In relation to the Courts, there appears to have been three categories of
women and girls who were sent to the laundries: (i) those who had been
convicted of an offence; (ii) those on probation and (iii) those on remand.

The attention of the INRC was drawn to the records of the Central Criminal
Court retained in the National Archives, which documents criminal
convictions following the foundation of the State in 1922 to 1964. These
records indicate that subsequent to conviction for offences including
infanticide, manslaughter and murder, at least 54 women were given a
suspended sentence by the Court on condition that they resided in a
Magdalen Laundry. Similarly, 27 more women went to other Roman Catholic
laundries and 4 to Church of Ireland laundries subsequent to conviction in
the same period. For the most part, the period they were required to reside
in the laundries as a condition of their suspended sentence, was determined
by the Court. However, records indicate that on a number of occasions the
decision as to the release date of the women so convicted, was left to the
discretion of the Superioress of the laundry concerned. The practice of
women having their sentences on conviction suspended on condition they
resided in a Laundry was documented in a State report from 1936, known
as the "Cussen Report”. This Report recommended that this system should
be formalised in law and also that the laundries should be paid for the
upkeep of the women concemed (taking into account the commercial value
of their labour - examined further below).

A response to a Parliamentary Question by the Minister for Justice and Law
Reform in 2010, confirms that women and girls were also referred to
Magdalen Laundries and other laundries operating in the State as a
condition of a probation order imposed by the Courts. From the 1940s
onwards, State funding was provided to a laundry in Henrietta Street in
Dublin in respect of the women and girls on probation there, The practice is
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confirmed in a letter from 1957 between the Minister for Justice and the
Office of the Taociseach. Records of how the probation of these women and
girls was monitored, if at all, do not appear to be publicly available.

The Criminal Justice Act, 1960 allowed for the approval of a religious
institution as a place of remand for girls between the age of 16 years and
21 years old (the age of majority at the time). The Minister for Justice and
Law Reform in a Parliamentary Question in 2010 confirmed that St Mary's
Asylum on Sean McDermott Street was one such institution that was
approved for use as a remand facility. It further appears that the State paid
capitation grants for the maintenance of girls on remand. However, the
Minister for Justice and Law Reform has also indicated that further research
is required to ascertain if there are more extensive records available in
relation to the use of laundries as remand centres.

The Kennedy Report from 1970 stated that:

“A Number of [girls] considered by parents, relatives, social workers,
Welfare Officers, Clergy or Gardai to be in moral danger or
uncontrolfable are also accepted in these convents for a period on a
voluntary basis. From enquiries made, the Committee is satisfied that
there are at least 70 girls between the ages of 13 and 19 years
confined in this way who should properly be dealt with under the
Reformatory Schools’ system.”

This extract illustrates that although there were non-State actors involved in
referring girls to Magdalen Laundries, such as parents, relatives and clergy,
the State was also involved, in so far as the Gardai, welfare officers and
social workers are recorded as referring girls to the laundries. In addition,
Probation officers are also recorded as having accompanied women to the
laundries after conviction. The word “referral” in this connection is used in a
non- technical sense, as it is unclear how formal or informal the process was
for having women and girls taken into the laundnes due to the non
avallability of public records in this regard.

Conclusion 3

Women and girls entered the Laundries via different routes: through the
Courts system having a suspended sentence, being on remand or
probation, or ‘informally’ through referrals by families, voluntary or religious
bodies, other State and non-state actors or through self-referral. Those

entering were often unmarried mothers whose babies were put up for
adoption but also women and girls who had committed serious crimes such
as infanticide,

Conclusion 4
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For those women and girls who entered following a Court process (in

particular those on probation or remand) there was clear State involvement
in their entry to the Laundries.

Treatment in the laundries

One of the contentions by JFM is that women and girls who came to be in
Magdalen Laundries suffered abuse.

In this regard, the group referred the IHRC to testimony provided to the
Confidential Committee of the Commission to Inquire into Child Abuse by
persons who worked in residential laundries. The Commission to Inquire into
Child Abuse Acts 2000 and 2005 established a Commission to investigate
child abuse State institutions and to allow persons to give evidence to the
Commission either in public or private (the Confidential Committee). Under
the Act, the Commission was obliged to publish a report and make
recommendations to prevent child abuse, protect children from such abuse
and actions to address the continuing effects of such abuse on those who
have suffered it. The report of that Commission was published in 2009, and
is known as the Ryan Report. Separately, the Residential Institutions
Redress Act, 2002 provided for financial awards to be made to persons
who suffered abuse while resident in the same institutions. Thus while being
separate legal mechanisms, both dealt with the same instances of abuse.

The testimonies in the Ryan Report contained in Volume 3, Chapter 18,
which deals with “Residential Laundries” for boys and girls, including in
particular excerpts at paragraphs at 18.25, 18.45 and 18.47 were reviewed
by the IHRC. The testimonies recount instances of physical and emotional
abuse and harsh working conditions at industrial laundries. However, it is
not clear whether they refer to Magdalen or other laundries which were
operated by the State. The testimonies do refer to religious involvement in
the running of the laundries in question.

It is significant to note that the reason why these survivors were included
within the remit of the Residential Injuries Redress Board under the 2002
Act was by virtue of section 1(3) of the Act which covered the small group
of persons transferred from State institutions to religious run laundries.
Those who came to reside in the laundries by the other pathways examined
in this assessment were excluded from the remit of the Act, albeit that they
would equally have been exposed to abuse in the laundries concerned.

it is noted that the excerpts from the Ryan Report do not constitute a finding
of fact, but rather allegations made by survivors. However, the testimonies
are supported by other sources including the 1998 BBC Scotland
Documentary Sex in a Cold Climate which considered the conditions in
Magdalen Laundries and depicted accounts of serious abuse. On the basis
of this evidence the treatment of these women and girls by the Religious

10
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Orders appears to have been harsh. Women and girls in Magdalen
Laundries were reportedly forced to work long hours. Their names were
often changed to a religious name, they were isolated from society. The girls
were allegedly denied access to education. This absence of educational
facilities was specifically referred to in the Kennedy Report in 1970, The
then Minister for Education and Science told the Oireachtas in 2001 that
the treatment of aduits in the laundries was abuse, that it involved an
appalling breach of trust and that the victims suffered and continued to
suffer.

inhuman and Degrading Trealment

On the basis of the information provided to it, the Commission considers
that the treatment recounted in various sources such as the documentary
Sex in a Cold Climate would if proven undoubtedly come within the
prohibition of inhuman and degrading treatment and punishment under
Article 3 of the European Convention on Human Rights (ECHR). Article 3
not alone prohibits serious ill-treatment by agents of the State, but also
requires the State to put in place mechanisms to protect against abuse.

Regardless of whether the State was aware of the conditions in Magdalen
Laundries, as JFM contend, by virtue of its operational obligations under
Article 3 it ought to have known of the conditions in those laundries. Had
the State put in place an oversight or monitoring mechanism in respect of
residential institutions such as Magdalen Laundries, as it was arguably
obliged to do, this could have fostered a better appreciation of the
conditions and possibly have acted as a means of protecting the human
rights of persons in Magdalen Laundries. The obligation to put in place an
oversight mechanism to monitor conditions in the laundries would have been
an immediate obligation where the State itself was using laundries as
detention facilities for female offenders, such as in the case of the Sean
McDermott Street laundry from 1960 onwards. In addition, given that it
appears that some residents in Magdalen Laundries were minors and others
were persons in a vulnerable position, with some arguably having an
intellectual disability (as accepted in the 1970 Kennedy Report), the
obligation of the State to take positive action to prevent abuse would appear
to have been all the more acute.

Convention on the Elimination of Discrimination Against Women

Taking into account the gender specific nature of the allegations of abuse in
Magdalen Laundries the IHRC considered the relevance of UN Convention
on the Elimination of Discrimination Against Women (CEDAW), and noted
that incidents of violence (both psychological and physical) perpetrated
against women by non-state actors could also be classified as gender-
based abuse under that Convention. However the IHRC noted that the
State only ratified CEDAW in 1985, while the numbers of persons residing
in Magdalen Laundries was much reduced by that time. It would require

11
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further enquiry to establish the conditions that prevailed in the laundries that
were still operating after 1985, and whether same constituted a breach of
women's rights under CEDAW after the state ratified same.

Conclusion 5

The treatment of these women and girls by the Religious Orders appears to
have been harsh. They were reputedly forced to work long hours, Their

names were often changed to a religious name, they were isolated from
society and the girls were allegedly denied educational opportunities. The
then Minister for Education and Science told the Oireachtas in 2001 that
this treatment was abuse, that it involved an appalling breach of trust and
that the victims suffered and continued to suffer.

Leaving the laundries

The Kennedy Report published in 1970 highiighted the apparently
unsatistactory system surrounding women and girls entering the laundries
and also the uncertainty pertaining to their departure from the laundries:

“6.18 ... It is a haphazard system, its legal validity is doubtful and the
girls admitted in this irregular way and not being aware of their rights,
may remain for long periods and become, in the process, unfit for re-
emergence into society. In the past, many girls have been taken into
the convents and remained there alf their lives. A girf going into one of
these institutions may find herself in the company of older, more
experienced and more depraved women who are likely to have a
corrupting influence on her. In most cases the nuns running these
institutions have neither the training nor the resources to enable them
to rehabilitate these girls and to deal with the problem.”

As noted earlier the Kennedy Report recorded a number of children were
residing in the laundries in 1970, and also suggested that some of the
women and girls in the laundries may have had intellectual disabilities. These
two groups of individuals would have been particularly vulnerable to having
their liberty curtailed. JFM also drew the attention of the IHRC to a
contemporaneous account from the 1950s that suggested the religious
order involved in managing one of the Magdalen Laundries exerted a level of
control over women and girls seeking to leave the laundry. The absence of
official records in relation to women residing in the laundries under Court
processes also raises questions whether they were released in accordance
with the relevant Court Order or otherwise.

It is noted that many women lived out their lives in the laundries and in fact
never left. End of life issues for those women are considered further below.

Conclusion 6

12
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There is no clear information on whether or how girls or women left the
Laundries or if they had a choice in doing so.

Question of arbitrary detention

The JFM group contends that Magdalen Laundries were used by the State
as an alternative to prison with women and girls routinely sent to the
laundries on foot of Court processes.

As set out above, women and girls entered the Magdalen Laundries by
various pathways. If there were any women and girls who entered the
l[aundries on a truly voluntary basis and who remained voluntarily in the
laundries, no question of detention or a breach of international standards
prohibiting arbitrary detention in their individual cases would arise.

Women and girls who entered the laundries under duress or compulsion
would not have entered freely and could have been subjected to detention,
albeit by a private non-State body. The residence of such individuals in the
laundries, including whether it would have constituted detention, and if so,
whether that detention may have been unlawful under human rights
standards, is considered below. The dates from which relevant human rights
standards applied are 1937 (when Ireland adopted its Constitution) and
1953 (when Ireland ratified the ECHR).

Article 5(1) of the ECHR protects the right to liberty and security of the
person and sets out six exhaustive conditions under which a State may
legitimately curtail a person’s liberty, the most relevant of which, in the
current context, are detention following conviction and detention following
criminal charge.

Article 5(1)(a) permits the ‘lawful detention of a person after conviction by a
competent court’. ‘Conviction’ carries an autonomous meaning under the
Convention and relates to a finding of guilt in respect of an offence. The
‘offence’ in question must be specific and concrete: preventative detention
is not permitted under Article 5 of the Convention unless it relates to one of
the exhaustive grounds enumerated under Article 5(1). The sentencing body
must be a ‘competent court’. ‘Competent’ means that it must have the
power under domestic law to order the detention in question. 'Court’ refers
to a body possessing a judicial character which follows fair procedures. In
addition, it has long been held that preventative justice has no place in the
Irish legal system. Under Article 5(4) a person is entitled to have the
lawfulness of their detention periodically reviewed by a Court.

Article 40.4 of the Constitution also protects the right to liberty, and a

person's detention will be considered unconstitutional by the Courts unless
it has a proper legal basis.

13
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Suspended sentences

As already stated, JFM submitted extracts from the Central Crimmal Court
Trial Record Books for the years 1926 to 1964 retained in the National
Archive and it appears from these records that the “committals” of women
and girls to Magdalen institutions, followed a finding of guilt by a Court. It
appears that the Court gave the women and girls concerned an option
between serving a prison sentence or agreeing to reside in a laundry for a
specified period of time. Using this approach of providing an ‘option', was
most likely employed by the Courts to avoid any legal infirmity that might
arise from detaining such women in laundries without legal authority. This
problem was identified by the Cussen Report in 1936 and although alluded
to in the Heads of Bill of a Criminal Justice (Females Offenders) Bill 1942
(which was not enacted) and in a 1958 Department of Justice
memorandum, was not addressed.

If the women who undertook to reside in Magdalen Laundries as an
alternative to a custodial sentence were detained in the laundries beyond
the period specified by the Court order, there may well have been a
deprivation of liberty within the meaning of Article 5 of the ECHR. On the
basis of the evidence reviewed by the IHRC to date it appears that only
three out of eighty-five identified “committais” were post-1953 (at which
time the State had ratified the ECHR). Again, a statutory mechanism could
examine whether further cases occurred post-1953, when the provisions of
the ECHR applied in Ireland. In any event the Constitutional protection of
liberty applied from 1937.

Remand

Article 5(1)(c) permits the arrest and detention of a person suspected of
having committed a criminal offence. Under this provision, the arrest must
be lawful, it must be affected for the purpose of bringing the person before a
‘competent legal authority’, such as a court, and the detainee must
reasonably be suspected of having committed an offence. Arrest for the
purposes of indefinite detention, including preventative detention, such as
internment, is not permitted by Article 5(1) and is thus a violation of the right
to liberty. it is immaterial whether or not the person is in fact brought to
court or charged. But importantly, too long a period of preliminary detention
without judicial control may give rise to a breach of Articles 5(1)(c) and 5(3)
ECHR or indeed Article 40.4 of the Constitution. Persons on remand are
entitled under Article 5(3) of the ECHR to be brought promptly before a
judge following their arrest and are entitled to trial within a reasonabie time
or to release pending trial. The pre-trial detention of an accused person
must not exceed a reasonable time. The European Court of Human Rights
will assess whether the grounds relied upon by the national authorities were
adequate to justify the remand and its duration.

14
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It is clear that women and girls were remanded in Magdalen Laundries such
as the laundry at Sean McDermott Street, under the Criminal Justice Act,
1960 and further that capitation grants for maintaining the women
concerned were paid by the State. If women and girls on remand were not
brought before a court within a reasonable period of being sent to a laundry,
then a violation of Article 6(3) of the ECHR or indeed the Constitution may
have occurred. It is for the State to justify extending any detention period on
public interest grounds. Further information would be required to determine
whether the detention of persons remanded to the Magdalen Laundry at
Sean McDermott Street was unjustifiably extended beyond that ordered by
a Court. If so, persons unlawfully detained are entitled to compensation
under Article 5(5).

Probation

In relation to women and girls on probation, JFM again submitted records
from the National Archive of Ireland detailing 29 persons being received by
institutions, including six Magdalen Laundries and one Presbyterian Mother
and Baby Homes (Bethany Home) as “probationers” in a one month period
in 1944. The relevant probation periods ranged between 3 months and 3
years. The view of the State appears to be that women agreed to reside in
Magdalen Laundries as an alternative to a prison sentence, and that this was
mandated by the Probation of Offenders Act 1907.

Little appears to be known about the fate of probationers. For women and
girls who were accompanied to Magdalen Laundries by Probation Officers
on foot of a Probation Order, their entry into the laundries was clearly
instigated by the State and should have been monitored by the State. If
those women were obliged to remain in the said laundries beyond the
period specified by the original Court Order, then the lawfulness of this form
of detention is highly questionable under Article 5(1) ECHR as it does not
appear to readily conform to any of the six conditions under which a State
may legitimately curtail a person’s liberty. Again, persons unlawfully detained
in breach of Article 5 are entitled to compensation.

Other forms of duress

It is arguable that some girls or women who entered the laundries
purportedly on a voluntary basis may have subsequently been subjected to
arbitrary detention. This may have occurred if the individual did not truly
consent to entering in the first place — for example, children or persons with
an intellectual disability (which deprived them of the ability to properly
consent). It may have also occurred if over time a woman attempted to leave
the institution but was not permitted to do so. Again, the assessment of
whether this occurred would have to examine all the facts of the case,
including the nature, duration and intenstty of the conditions surrounding the
person’s residence in the laundries.
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As the IHRC has insufficient information to hand to assess this question, it
suggests that the statutory mechanism recommended so review it.

Conclusion 7

Questions arise whether the State's obligations to guard against arbitrary
detention were met in the absence of information on whether and how

women and girls under Court-processes left the laundries.

The question of whether forced or compulsory labour occurred in the
Magdalen Laundries

The Religious Orders operating Magdalen Laundries were regarded by the
State as essentially private and ran the Jaundries as commercial businesses.
The 1936 Cussen Report stated:

“...these institutions should be remunerated for their work of
reformation by the payment of an appropriate grant in respect of girls
committed under the arrangements we have recommended, but as the
fabour of these inmates is of some value, in many cases of commercial
value, to the Institutions (e.g. where laundries are conducted) it should
be provided that a specified portion of the cash value of the work of
the girls in respect of whom grants have been paid should be placed
to their credit... and made available for them on leaving.”

It appears clear that the residents of Magdelen Laundries worked for long
hours in difficult condittons in the laundries during their residence and that
the convents which ran the laundries benefitted financially from this
arrangement.

Forced Labour Convention

From March 1931, Ireland assumed legal obligations under the 1930
Forced Labour Convention to prohibit or suppress forced or compulsory
labour. The 1930 Convention was one of a number of anti-slavery and
enforced labour conventions ratified by the State. The Convention allowed a
“transitional period” for States to rectify their practices but this did not
include where forced or compulsory labour was * for the benefit of private
individuals or associations”. Further, Article 11(1) of the Convention
provided that “only adult able-bodied males who are of an apparent age of
not less than 18 and not more than 45 years may be called upon for forced
or compulsory labour”. Women and girls were excluded.

The prohibition on forced or compulsory labour can also be found under

Article 4 of the ECHR and under Article 8(3) of the International Covenant
on Civil and Political Rights. However, the 1930 Convention's provisions will
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be considered here given that its provisions cover the widest period from
1931 to date.

The obligation on States to suppress the use of forced or compulsory labour
includes both an obligation to abstain and an obligation to act. States must
neither use forced or compulsory labour nor tolerate its use. States must
repeal any laws or regulations which provide for or allow the exaction of
forced or compulsory labour, so that any such use, be it by public bodies or
private persons, is rendered illegal under national law. In addition, the use of
forced or compulsory labour must be punishable by a criminal offence.

Not all labour is necessarily forced or compulsory labour and not all forced
or compulsory labour is prohibited under the 1930 Convention. The term
"forced or compulsory labour” 1s defined as:

“all work or service which is exacted from any person under the
menace of any penalty and for which the said person has not offered
himself voluntarily” (Article 2(1)).

There are exceptions in the Convention, most notably Article 2(2)(c) which
permits:

“work or service exacted from any person as a consequence of a
conviction in a court of law, provided that the said work or service Is
carried out under the supervision and control of a public authority and
that the said person is not hired to or placed at the disposal of private
individuals, companies or associations”.

However, this exception refers to public authority supervised or controlled
work or service only after a criminal conviction before the courts. It would
therefore not apply to persons on remand or probation, as many of the
women and girls in the laundries were. Further, even where a persen is
convicted by a court of law, any forced or compulsory work must be carried
out under the supervision and control of a public authority, under the terms
of the 1930 Convention, while this work or service is only permissible if the
person “is not hired to or placed at the disposal of private individuals,
companies or associations”. The authorities clearly did not observe the
requirement of supervision and control by a public authority in the running
and monitoring of the laundries. In addition, under the 1930 Convention, it
was clearly impermissible to place individuals at the disposal of private
bodies following court proceedings as was done in the case of the
laundries.

It is accepted that labour will not be forced or compulsory if it is given
voluntary and thus the prohibition would not apply to those women and girls
who entered the laundries “voluntarily” provided their labour was voluntarily
given. This question is a matter which would need to be considered on a
case by case basis.
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The key definition in the Convention is where consent to work or service
was given “under the menace of a penalty”. Thus there could be no
“voluntary offer” under threat of any penalty. The term “penalty” extends
beyond a criminal penalty - it could be loss of a privilege, denial of food or
transfer to another institution. Whether the women and girls working in the
Magdalen Laundries gave their labour freely or under menace of a penalty is
a finding of fact. However, it would appear likely that all girls or women who
entered the laundries on probation or remand were in fear of penalty unless
they complied with instructions, insofar as they could at any time be brought
back before the Court to be committed to prison or be transferred to
another institution.

An inquiry into the treatment and conditions of “voluntary” entrants would be
required to ascertain whether a fear of any penalty may have arisen had they
refused to undertake labour.

In summary the primary obligation of the State was to refrain from using
forced or compulsory labour as defined by the 1930 Convention. Secondly,
under Article 4, it was required not to allow any form of forced labour to be
imposed by third parties and also to impose criminal penalties under Article
26.

State contracts with the laundries

In contrast with its legal obligations to outlaw the practice of forced labour,
the situation would be compounded where any contracts or financial
arrangements existed between State bodies and private individuals,
companies or associations. The Magdalen Laundries would fit this definition.
Such contracts or arrangements would amount to “concessions” and should
have been rescinded “as soon as possible” after 1931 in order to comply
with Article 1 of the Convention.

During its assessment, the IHRC noted that prison laundry may have been
washed for Mountjoy Prison by a Magdalen Laundry, while a Parliamentary
Question confirmed that laundry contracts for “Dublin district barracks and
posts, including MacDonnell Aerodrome, and for Collins Barracks, Cork,
which were previously held by commercial firms, have been placed with
institutional laundries" in the 1940s. Further examination of this practice is
required.

It is also important to note that the State appears to have been in breach of
the Conditions of Employment Act, 1936. That Act provided protections and
entitlements for employees in their conditions of employment. It further
required observance of international conventions and at section 62 provided
that workers carrying out industrial work in institutions (not for the purpose
only of supplying the needs of such institution), and where such an
institution is one carried on for charitable or reformatory purposes, that the
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provisions of the Act applied to them except in relation to the payment of
wages. It is noted that the definition of “industrial work’ in section 3 of the
1936 Act would appear to cover a commercial laundry.

Apart from further State recognition of the practice of employment in these
institutions, this provision is in breach of the 1930 Convention for, ironically,
forced labour under the 1930 Convention does not presuppose non
payment of wages, but in fact envisages payment of wages. However, it is
unclear whether the women and girls in the laundries were ever paid and
this would go to the question of both payment of back-wages and
separately the question of pension entitlements today.

Conclusion 8

The State may have breached its obligations on forced or compulsory labour
under the 1930 Forced Labour Convention from March 1931 and under the

ECHR from 1953 in a) not suppressing/outlawing the practice in laundries
particularly regarding women and girls in fear of penalty if they refused to
work and b) in engaging in commercial trade with the convents for goods
produced as a result of such forced labour.

Question of whether the conditions in the laundries broke the State's
obligations with regard to servitude

The prohibition on slavery or servitude is found in the 1948 Universal
Declaration on Human Rights and a number of international conventions
including Article 4 of the ECHR, under which the State assumed legal
obligations in 1953,

The European Court of Human Rights jurisprudence makes clear that
“servitude” means an obligation to provide one's services that is imposed by
the use of coercion. Further, the failure of a State to introduce and enforce
criminal law penalties and thus “ake all practicable and necessary
legisiative and other measures to bring about the complete abolition or
abandonment” of an individual's labour through the use of coercion would
constitute a violation of Article 4, even where the perpetrators were private
individuals rather than State actors.

Taking into account the fact that the women and girls in the laundries were
in a vulnerable and isolated sttuation, being dependent on the religious
authorities in the laundries for their welfare, subsistence and liberty, and
given that it appears that the women and girls in the Magdalen Laundries
were obliged to work for long hours in the laundries through the use of
coercion (through fear of a penalty if they refused), it is likely that there may
have been a violation of Article 4 of the ECHR.

Conclusion 9
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The State may have breached its obligations to ensure that no one is held in
servitude insofar as some women or girls in the laundries may have been

held in conditions of servitude after the State assumed obligations under
Article 4 of the ECHR in 1953.
Adoption and tracing of biological parents

Adoption in Ireland

The first legislation providing for legal adoption in Ireland was introduced in
1952. It has been noted by the Adoption Authority and the Commission to
Inquire into Child Abuse that even before this, children born to unmarried
mothers were often fostered out, boarded out, "informally” adopted or sent
to Junior Industrial Schools. Even after legal adoption was introduced there
were occasions where a child was registered at birth in the name of
adoptive parents, extinguishing all records of the natural parents.

Notably the first social welfare support for single mothers was only
introduced in 1973, making it a practical impossibility up until then, in the
absence of family support, for many women to keep their children. In
contrast, it i1s noted that the State directed funding towards Mother and
Baby Homes, and also paid for the boarding out of such children or their
placement in Junior Industrial Schools.

Under the 1952 Act the two categories of child that could be adopted were
orphans and so called "illegitimate” children born to unmarried parents. The
1952 Act always required the written consent of the mother to the adoption
of her child unless prevented by mental infirmity from providing same.
However, it is not clear that a mother would have been legally required to
formally consent to her child being fostered or boarded out or indeed sent
to a Junior Industrial School. (it should be noted that the concept of
"legitimate” or "lllegitimate” children has since been removed from Irish law).

From a list of adoption agencies that have been registered in the State
pursuant to the Adoption Acts, and maintained by the Adoption Authority on
its website, it is apparent that all the Mother and Baby Homes that were
established after 1922 also operated as adoption agencies (although many
of these agencies have since ceased operating). Therefore, it is clear that
the State permitted Mother and Baby Homes to operate as adoption
agencies, and babies were legally permitted to be adopted from these
Homes. It must be questioned, when consenting to have their child adopted,
how free the choice of the mother was, considenng the stigma attached to
illegitimate children at the time, the practical difficulty of keeping a child for a
woman who was not married and the coercion they may have been subject
to by society and possibly by those operating the home, particularly where
these were religious orders.

In 1996, it was officially acknowledged by the State that there had been
traffic in illegitimate children born in Ireland being sent to the United States
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and other countries for adoption. The practice seems to have started in or
around 1948 and continued up until the early 1970s. Aside from records
kept by the Department of Foreign Affairs in relation to applications for
passports for these children, there are no State records of these adoptions,
with the only other records possibly being maintained by relevant adoption
agencies who assisted to organise the transport of the children involved.

Information and Tracing

JFM expressed concern to the IHRC about the difficulty many children of
women who resided in Magdalen Laundries experience in seeking to trace
or get information in relation to their biological mother or family. In particular
they questioned the helpfulness of the adoption agencies and the Religious
Orders who ran the Magdalen Laundries in providing information to allow
adoptees trace their mothers.

In relation to the issue of securing information about a person's origins, the
IHRC notes that since the Adoption Act 1952, there has been a legislative
requirement to keep the link between a child’s birth certificate and the
record of their adoption confidential. This confidentiality can only be
overridden by an Order of the Adoption Authority or Order of the Court. The
legislative criteria stating when such an Order should or should not be made
is limited to a situation where a child is involved (rather than an adult
adoptee), although there is some case law in the area. The opportunity to
amend the legislation in this regard was not availed of in the Adoption Act
2010. It is noted that securing relevant information is usually the first step
for an adopted persons to begin tracing their natural family.

The IHRC notes that the previous Adoption Board (now Adoption Authority)
put in place a voluntary code of practice in 2007 governing the provision of
information to adopted persons. Under the code the primary providers of
information and tracing services are the registered adoption agencies and
the HSE. The Adoption Authority retains a residual role in this regard, such
as in relation to informal, foreign or private adoption or in relation to persons
who were boarded out or fostered. The code of practice suggests that non-
identifying information should generally be released on request, however,
identifying information can only be released on consent. In relation to
applications to the Adoption Authority for access to birth certificates under
the code of practice these are initially referred to the relevant adoption
agency concerned, which compiles a report for the Adoption Authority to
guide it in deciding whether to release the birth certificate or not. This code
of practice is not generally available.

Separately from dealing with requests for informatton the Adoption Authority
maintains the National Adoption Contact Preference Register (NACPR).
This register is essentially a data base that allows adopted persons and their
natural families to register their agreement to exchange information with one
another or make direct contact on a voluntary basis. The NACPR is an
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initiative of the Adoption Authority, but has not been placed on a statutory
footing to date.

In considering the issue of information and tracing services for the children
of former residents of Magdalen Laundries the IHRC took cognisance of the
fact that while the adoption agencies would certainly hold records that
would assist a person in identifying and possibly tracing their birth mother,
the laundries would be unlikely to hold records in relation to an adoptton.
Rather, the records of the laundries would relate to the post adoption life of
the mother. Nonetheless, at a minimum such records would show when and
if women and girls left the laundry or hold a record of her death if she died
while residing in the laundry, information that is of fundamental importance
to an adopted person.

Having reviewed the law and practice in the area, the IHRC considered that
children of women confined to Magdalen Laundries may encounter
significant difficulty in accessing any identifying information about their
natural parents unless, in the case of an application for a birth certificate,
this is provided on foot of an order of the Adoption Authority or more
unusually a Gourt Order. While there appears to be a defined practice in
relation to information and tracing services, this is largely left in the hands of
non-statutory actors (the adoption agencies) with no legal requirement to
ensure that they provide such services in accordance with appropriate levels
of transparency, accountability and coherence. It was also noted that the
Freedom of Information Acts 1997 to 2003 and the Data Protection Acts
2003 to 2008 are of limited assistance in this regard. It is also worthy of
note that the situation in the Republic of Ireland contrasts with that which
operates in Northern ireland where there is a statutory presumption in favour
of releasing an adopted person’s birth certificate once they reach 18 years
of age. Issues thus arise under the equivalence provision of the 1998
Belfast (Good Friday) Agreement.

Human Rights and Adoption

In relation to the relevant human rights standards, the Irish Courts have
recognised the right to be informed of the identity of one’s natural mother as
an unremunerated right under the Constitution. However, this nght is not
absolute and must be balanced against the mother's right to privacy, which
might in exceptional circumstances extend to any subsequent family she
may have. It has been decided that where a mother can be presumed dead
then that right to privacy no longer applies. This is significant in so far as the
IHRC is aware that a considerable number of women died while residing in
Magdalen Laundries, and as such the fact of their death appears to confer
on their natural children a relatively unrestricted constitutional right of
access to information about their origins.

The ECHR is also relevant to the right of adoptees to information about their
origins. The European Court of Human Rights has indicated that pursuant to
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Article 8 of the Convention (the right to respect for private and family life),
an adopted person has the right, albeit balanced against the rights of the
biological parents concerned, to know about their origins. Most importantly
the State is obliged to establish a system that is effective in respecting this
right. This right to know of one's origins subsists even where it appears that
the person's natural parent(s) may be dead, and the right does not diminish
over time.

The UN Convention on the Rights of the Child — under which the State has
assumed obligations since 1992 - has also been interpreted by the
Committee on the Rights of the Child to encompass the right of an adopted
child to know his or her original identity, and requires that the State put in
place appropriate legal procedures for that purpose including
recommended age and professional support measures.

The IHRC notes that the Revised European Convention on the Adoption of
Children, which opened for signature in 2008, provides for the right of an
adopted child to have access to information held by competent authorities
concerning his or her origins, although this right must be balanced against
the right of natural parents to choose not to disclose their identity, neither
right being absolute. Again the State is required to put in place an authority
competent to determine these issues. While Ireland has not ratified this
Convention it is an indication of an emerging consensus amongst Council of
Europe States as to the rights of adopted persons.

The IHRC is also mindful of the recommendation made by the Ombudsman
for Children, in considering the Adoption Bill 2009, that the Bill should
contain a presumption in favour of disclosing information regarding their
birth to adopted people. This would have brought the Republic of Ireland in
line with the legal situation in Northern Ireland. However, as noted ultimately
the Adoption Act, passed in 2010 retains a presumption against disclosure.

The IHRC is of the view that the current regime applying to the provision of
information to adopted persons, including the children of women who
resided in the Magdalen Laundries may not fully vindicate their rights under
the Constitution, the ECHR, and in the case of children, their rights under
the Convention on the Rights of the Child.

In relation to gaining access to the records held by the religious orders
regarding Magdelen Laundries, this may be significant in light of the rights of
adopted persons to have access to information about their origins. Although
a case on point has not come before the European Court of Human Rights,
its case law to date suggests that it would accept that knowledge as to the
death of a parent is so closely linked to a person's sense of identity and
development of theitr personality as to be protected by Articie 8 of the
ECHR. While in the normal course this could be confirmed by consulting
the register of births, deaths and marriages, as has been seen additional
complexities arise where women died in Magdelen Laundries and it has not
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been possible to establish that records of the death and burial of each
woman was properly recorded, as will be seen below.

The IHRC also considered that children who were informally or indeed
illegally adopted, those boarded out, or adopted abroad may be faced with
particular difficulties in securing information about their origins and specific
measures may be required to assist them in this regard.

Conclusion 10

The adult biological children of women and girls who subsequently entered

the laundries had and still have limited facilities to trace their biological
parents and establish their identity, including through the Adoption Act
2010. This situation contrasts with that in Northern Ireland.

Burial, exhumation and cremations in High Park, Drumcondra

The IHRC has reviewed the material submitted to it concering burials,
exhumations and cremations at High Park Magdalen Laundry, Drumcondra
in 1993. Two exhumations of bodies found in a communal plot in a private
graveyard adjacent to that Magdalen Laundry occurred that year. JFM raises
concerns about the licenses that were issued to allow for those
exhumations. The first exhumation was of 133 bodies of persons believed to
be women and girls who resided in the laundry. The second exhumation
later that year was of 22 bodies, again of women and girls who resided in
the laundry.

A letter issued by the Department of Justice and Law Reform to JFM in
2009 records that a first application for an exhumation licence to the
Department of the Environment was granted on the basis of a schedule of
133 names of the deceased submitted based upon the numbers of crosses
counted at the site. During the exhumation, a further 22 bodies were
discovered and a second licence for exhumation was granted. It is
contended by JFM that there was no notice of the exhumation application to
any next of kin nor were there attempts to trace living relatives of the
deceased.

It was stated by the Department of Justice and Law Reform in its letter that
Death Centificates (which should accompany a licence application) could be
located for only 75 of the 133 persons buried and that some certificates
referred to deceased persons known only by a religious name. It was further
indicated that during the exhumations, additional bodies were discovered
and the letter continues "it appears that a General Exhumation Licence for
the exhumation of all human remains within the private graveyard was
granted.” It was stated that a further 22 additional remains were located but
not identified and that “All the remains were removed by Funeral
Undertakers and subsequently cremated”.
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The Local Government (Sanitary Services) Act, 1948, governs the burial
and exhumation of remarns. Burials in contravention of the Act constitute a
criminal offence under section 44(5) of the Act.

Use of a Private Graveyard

The first question examined by the IHRC was whether the private graveyard
was lawfully used, however, there was insufficient information available to
establish whether this was so. According to the Department of Justice and
Law Reform letter, An Garda Siochana (and separately the Coroner) are
stated to have “re-examine[d] the exhumation of the bodies" in 2003, but it
is unknown the extent of the inquiries made or the specific matters inquired
into. It is suggested that a statutory mechanism as recommended could
inquire more fully into this matter.

Grant of exhumation licenses

The second question is whether the exhumation licences were properly
granted. The Local Government Act 1994, transferred the functions of the
Minister for the Environment in relation to granting exhumation licenses to
relevant Local Authorities, who are now responsible for the maintenance and
regulation of burial grounds. The granting of exhumation licenses appear to
be now governed by strict local authority guidelines which specify that the
application must include, /nter alia, the permission of the family of the
deceased. In contrast the legal situation in 1993 appears to have been that
it was a matter for the Minister to attach conditions to each separate
exhumation licence. It appeared to the IHRC that in relation to the communal
plot at High Park a licence would likely not be issued today according to
current guidelines, namely that the consent of next of kin be given and the
remains not lie unidentified in a common plot. However, the IHRC
concluded it would be necessary to see a copy of the licences granted by
the Minister in 1993 to determine whether the relevant conditions were
complied with and again a statutory mechanism could inquire into this
matter.

Human Rights and the exhumations

The third question is whether the cremations properly occurred and whether
in permitting the burial, exhumation and cremations, the State discharged its
human rights obligations including its procedural obligations under Article 2
of the ECHR in permitting the mass exhumation and cremation of persons
unknown. Further human rights issues arise from the fact that the
exhumations and cremations had occurred of persons unknown, some of
whom had been given so-called ‘religious names' while residing in the
Laundry and were not referred to by their given legal names, while others
had no recorded names.

Having regard to the absence of any detailed law in 1993 requiring the
deceased persons to be identified and/ or next of kin traced or consulted
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(such as through public advertisement) when located in a communal grave
and prior to exhumation and cremation, it is recalled that respect for private
and family life under Article 8 of the ECHR includes and encompasses the
concept of personal integrity and that nothing can be more private, personal
and integral to a human being than a person's identity including their name.
In addition the rights under Article 8 (as set out above) encompasses the
right of a child to establish maternity or paternity even after the death of a
parent, possibly by DNA testing, with similar rights accruing under the
Convention on the Rights of the Child. Such a right would be frustrated
where the State allowed human remains to be cremated before conclusive
identification.

Finally, the IHRC notes that JFM contends that Magdalen women are buried
in communal graves in Galway, Cork and Limerick. The ongoing absence of
primary legislation specifying strict controls in relation to exhumations,
particularly from communal plots and private graveyards is a matter of
concern.

A statutory mechanism could establish whether all bodies are identified and
accounted for in these plots and whether the relevant death certificates exist
for all those buried in those locations. It could also make recommendations
for measures as to how the rights of the families of the deceased should be
respected.

Conclusion 11

That the bural, exhumation and cremation of known and unknown women
and girls who resided in Magdalen Laundries in 1993 at High Park,
Drumcondra, raises serious questions for the State in the absence of

detailed legislation governing the area and any requirement that all bodies
be identified and accounted for in such communal plots. Questions arise as
to whether there are death certificates for all those buried in those locations,
and whether therr remains were properly preserved and reinterred. Similar
questions may arise in relation to other communal plots.

Vaccine trials in Mother and Baby Homes

In 2002 the Commission to Inquire into Child Abuse (CICA) commenced an
inguiry into the vaccine trials, before it was halted in 2004 on foot of Judicial
Review proceedings. That inguiry was never recommenced however a
certain amount of information in relation to the vaccine trials was compiled,
which clearly showed that some 58 babies in Mother and Baby Homes were
used in the trials. It was noted by CICA that the Chief Medical Officer had
found that there was no information available to clarify the arrangements
(including the question of consent) with the parents of such children in
Mother and Baby Homes.
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At this point all that can be said in relation to the trials is that the question of
whether they were properly and ethically carried out has not yet been
resolved, but at the same time, this issue is not relevant to the form of inquiry
and redress scheme that JFM is seeking, although there is undoubted
overlap between the persons concerned. However the IHRC notes that
separate human rights issues may arise in relation to this matter.

Conclusion 12

That vaccine trials of children in Mother and Babies homes did occur (at

least 58 cases as found by the Commission to Inguire into Child Abuse), but
that inquiry was injuncted following judicial review proceedings in 2004 and
not recommenced on a proper footing.

The Decision not te conduct an enquiry

After careful consideration, the IHRC has decided not to conduct an enquiry
in relation to the matters raised by JFM, on the basis of a number of factors.
These are first that the IHRC in its assessment of the issues raised by JFM
has already reviewed “the adequacy and effectiveness of law and practice
in the State relating to the protection of human rights” (section 8(a) of the
Human Rights Commission Act 2000) in light of the information available.
Therefore one of the main purposes of an enquiry has already, at least
partially, been satisfied. Second, even if the IHRC were to conduct an
enquiry, this would fall considerably short of the relief sought by JFM, that is,
a State apology or the setting up of a redress scheme. Finally, were the
IHRC to conduct an enquiry, it would still remain a matter for the State
whether to grant the relief sought by JFM.

However the IHRC decided in tandem with exercising its power under
Section 9(1)(b) of the Human Rights Commission Act 2000 to refuse the
enquiry request, that it would simultaneously exercise tts functions under
Sections 8(a) and 8(d) of the Human Rights Commission Act 2000 to
review the law and practice in the area and to make the following
recommendation to Government, in view of the serious human rights issues
highlighted in its assessment.

Recommendation:

That in light of its foregoing assessment of the human rights arising in
this Enquiry request and in the absence of the Residential Institutions
Redress Scheme including within its terms of reference the treatment of
persons in laundries including Magdalen Laundries, other than those
children transferred there from other institutions; that a statutory
mechanism be established to investigate the matters advanced by JFM
and in appropriate cases to grant redress where warranted.
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Such a mechanism should first examine the extent of the State'’s
involvement in and responsibility for:

¢ The girls and women entering the laundries

* The conditions in the laundries

* The manner in which girls and women left the laundries and

* End-of life issues for those who remained.
in the event of State involvement/responsibility being established, that
the statutory mechanism then advance to conducting a larger-scale
review of what occurred, the reasons for the occurrence, the human

rights implications and the redress which should be considered, in full
consultation with ex-residents and supporters’ groups.
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