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Oy fames C. Brinccfield, Ir.
and John R. Martnen

For many reasons, civil lawsuits
apainst clergymen, teachers and other
types of counselors who have sexually
abused therr victims are tpugh cases.
Deep psychological and emotional
trauma, always a difficult damage 1o
quantify, is almost always present not
only in the victim but in the victim's
immediate family as well. In addidon,
such claims are almost always vigor-
ously contested, if not by the perpetra-
tor, then by his employer—ie., a
church, school district or treatment fa-
cility.

One of the most difficult aspecis of
these cases for plaintiffs and other ob-
servers to understand is that you can
win the battle against the perpetrator
and still lose the war. A viciory against
an employee with fittle or no money or
other assets may very well be a hollow
victory if no liability is found against
his employer and/or the claim is not
covered by insurance. As to insurance
coverage it should be noted that over
the last five years most (if not all) in-
surance companies doing business in
the United States have simply termi-
nated coverage for sexual abuse by
clergymen, teachers and other coun-
selors.

When the facts aliow it, the best way
to obtain liability against the employer
is 1o estabiish vicarious Habifity by em-
ploying the respondeat superior doc-
trine. However, the majority rule in
the United States ts that the employer
will not be held liable for misconduct
of the employee that was outside the
scope of employment, and courts have
been loathe to find sexual assaulls as
being within the scope of employment
of a clergyman, teacher or other coun-
selor. Consequently, in most of the sex
abuse cases in which liability has been
found against the employer, liability
has been predicaied upon some direct
{opposed io vicarious) theary of liabili-
ly such as neglipent hiring, negligent
supervision or some other wiltful cov-
ec-up or faifure by the employer 1o
protect the public against predilections
of the perpetratoar ihat were known {or
should have been known) by the em-
ployer.

Praving che liabilicy of the emgloyer
directly 1s usually 2 daunting ask in
these kinds of cases since the employer
(and ficqueny iis insurance compa-

CLERGY MALPRACTICE: A NEW THEQORY OF LIABILITY

ay) is typically very well financed and
tactically committed (0 a war of attri-
tion. To make malters worse, the evi-
dence necded Lo prove liability against
the employer Is almaost always solely
within the possession and knowledge
of the employer and its higher level
employees and cansequently very diffi-
cult to obtain.

Changing the Balance of Power

The new clergy malpractice theory
drasticaily alters the balance of power
in cases in which-the defendant has
used his or her job-created pawer or
authority to confuse and/or seduce a
victim. In such cases, a far easier route
to liability against the employer may
be followed simply by shifting the em-
phasis from the physical aspects of the
abuse to its emotional and psychologi-
cal aspecis.

For example, in the typical clergy
malpractice case, the defendant has
used his job-created power and author-
ity to induce the victim to participate in
the desired conduct. Typically this is
done by telling the victim that there is
nothing improper about the activities
proposed. The very nature of the cler-
gyman's position as a teacher and in-
terprater of church dectrine clothes
him with the apparent autherity 10
make such judgments and the victim is
thereby persuaded to permit the de-
sired activity. .

The awesome maral and celigious
power and authority of even the most
humble parish priest or clergyman has™ -
been recognized for centuries. A child
sees adults, including his parents,
kneeling before this man and begging
for his blessing, thanking him for his
interestin them and his prayers, calling
him "father,” lisiening to his sermons,
commenting on his geodness, right-
eousness, asking his forgiveness far
their sins. If this avthonty is so mani-
fest even in adults, how much moere
powerful is it in a boy of tender yeaws?

This is the heart of the clergy mal-
practice theory: that the defendant has
misused his job-created power and au-
thority o betray the platatff and this
misuse has caused psychological dam-
age io the plaintiff. According to this
theory, the misconduct which is the fo-
cus of the (Griis not <he physical abusc
itseif, but mather whe ciergyman's mis-
reoreseniadon of the church's true po-
shieas on maners of faith and morals.
Tn shory, the clergyman has been a bad
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teacher, He has performed hadly one
of the most important tasks he was em-
ployed to perform,

Basfc_Slandards of Care

A defense is ofien made that the
caurts should nat determine the appro-
priatc standard of carc for the per-
formance of the duties of a pricst or
other pastoral counselor. Whatever
the validity of this position might be at
the fringes of the definition of an appli-
cable standard of care, there are some
elements commen 1o any conceivable
definition. And the overriding public
interest in the protection of children
from sexual abuse demands that at
least these elements be recognized by
the courts.

Certainly among these comman ele-
ments is the requirement that a clergy-
man must refrain from misinforming
(improperly teaching) minors that it is
neither sinful or improper to engage in
sexual conduct with an ofder man,
whether-he be a clergyman or other-
wise. No matter wha defines the ap-
propriate standard of care, no credible
expert is going to testify under oath
that such conduct constitutes an ac-
ceptable standard of care.

If this is true, then one need nat be
concerned about the complete defini-
tion of the standard of care in all its
particulars. It is enough simply to
know that this misconduct breaches ev-
ery concetvable standard of cace that
might be applied. If the defendant
wishes to say otherwise, let him put an
expert on the stand who will so testify
under oath.

Assuming that the duty and its
breach have been established. one
should not have too much difficulty in
finding an appropriate expert witness
to testify regarding the extent of the
damage caused by the clergyman’s
malpractice. Loss of faith in God and
the church, distrust of all clergy. and
loss or respect for authority figures (in-
cluding teachers, police, etc.) are all
comman and perhaps unavoidable
consequences of clergy malpractice.
Viewed in this light, the physical sexu-
al abuse that typifies clergy malprac-
tice is not the central focus of damages
but an exacerbation of the emotional
damage already caused by the bad
teaching.

Similarly, the casual nexus betwean
the clergyman's malpraciice and the
plaintiff’s damages should not be diffi-
cult to establish with proper testimony

fAe=ts Tort Requirements

in analyzing the tort of clergy mal-
practice, whether it is in the prelimi-
nary evaluation of a case or in argu-
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ment before the court in response to
the inevitable motien to dismiss, all of
the classic requirements for a tert are
satisfied. There is a clear duty owed by
the defendant to the plaintiff. There is
a sufficiently well defined standard of
care for a jury to determine there has
been a breach of duty. And the specific
breach complained of has caused quan-
tiliable damapes to the plaintiff.

The tremendous vatue of this new
tort (o the plaintiff is most evident
when one examines what 1t does to the
"scope of employment” defense It va-
porizes it. By virtue of the very defini-
tion of the tort, the misconduct com-
plained of is within the clergyman’s
scope of employment. He has conduct-
ed himself improperly in the nerform-
ance of the very duties that are ceatral
to his occupational identiy as a poest
And the vicartous ltatnlity of e
church is assurcd by the dual ~eatie

that the misconduct was not only per-
formed within the scope of the priest’s
employment, but the defendant was
able 10 cause the damage specifically
because of the power conferred upon
him by the church, his employer.

Therefore, if an employer clothes a
clergyman, teacher, counselor or simi-
lar employee with the psychological
power (0 control the conduct of anoth-
er, the employer must accept the legal
consequences if the employee misuses
that power.

James C. Brincefield, Jr. and Joha R
Hartnetr are principals in Brincefield,
Hartret and Associates in Alexandric
Virginia, the first firm inothe Unied
States to obrain fudicial recogition af
seperate and distinet tort calied Clergy
Malpracrice. Brincefield and Harment
were assisted i ehe case by an assecieie,
fruce Adelson.
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