IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
EASTERN PIVISION

UNITED STATES OF AMERICA, CASE NO. 1:06CR3%4

)
)
Plaintff, ) JUDGE ANN ALDRICH
) ;
-VS- )
)
JOSEPH SMITH and ) MEMORANDUM IN SUPPORT
ANTON ZGOZNIK, ) OF MOTION FOR BILL
) OF PARTICULARS
Defendants. )

Federal Rule of Criminal Procedure 7(f) autharizes the filing of s motion for bill
of particulers within ten days of arraigmment o a5 the Court may permit.
The purposcs of bills of particulars are 1) for clarification of the indictment; 2)

prevention of wndue labor in the defendant’s preparation for trial; 3) facilitation of the

defendant”s adequate preparation for trial; 4) the svoidsnce of surprise 5) the prevention
of double jeopardy; and 6) limitation of the scope of prosccution. See generaily, Fed
Rule Cam. Pro. 7(F).

The Indictment repeatedly alleges that Mr. Zgoznik made false and frandulent (or
2t times “misleading™) stataments to two different IRS agents, to officials of the Diocese

and 10 an sttorncy hired by the Di In addition, tae Indi alicges that Mr.

Zgomik provided falsc and or “puported” d. uments to all of the above-mentioned
persons.
GENERAL FACTS RELEVANT TO THIS CASE
The Defendant’s necd particulars regarding these alleged siatements and

documents is samewhat unique as the Defendant and the Di had an angoing

relationship that spanned years snd invalved literally thousands of transactions and

th ds of ends and conv
At the time Instinstional Fi ial Advisors, Inc. (IFA), and Instinstional Business
Solutions, Inc. (IBSYar their wed s) were retained by the Diocese, the financial

picture at the Diocese was unclear. There weare no sccounting systems in place in many
offices and there was littie or no shility to accuratcly monitor finances. Off-book
accounts and assets were somewhat widespread, Each office in the Diocese was its own
little ficfdom when it cane to finances, with no oversight and even less acoountability.
Trying 1o design and install accounting systems in an nearly $1 billion organization that
had none is & big job — and itis the job that Anton Zgozik was hired vo do. In addition,
IFA and IBS were hired o provide management infoomation systems and support to the
Diocese and iany of its constiteent organizstions. In many cases, this meant wiring
networks and original crmpuicrization and full-ime employec training. As Gme 0t by,
these services ware provided on a 24 hour-a-day basis. IFA and IBS (along with
Alexandar Systems, Inc.) st times employed as many as 55 employees to provide these
services, many of which were professional certified public accountants, computer
software snd hardware exparts snd support steff,

Institutional Fi il Advisors, Inc., and Institutional Business Sofutions, Inc.,

were large scale professional services organizations providing services daily, some
around the dock, to 2 nexdy 31 billion organization. Billings were usually monthly on s
project by projoct basis and there could be dozens of active projects in progress st any
one time. The addressee on the billings varied, depending on which arm of the Diocese

had hired [FA or IBS and how the costs was Yo be allocated for budg et paposes, In




shart, there were tions between the Di and TFA and TBS. While it
appears that only a small percentage of the tverall transactions are at issue in the
Indictment, umless the government specifies the particular transactions it belicves arce at
issue, Mr. Zgomik may have no way to know il the trial which ones they are and will
be surprised snd deprived of his chance 10 sdequatidy prepare his defense. 1t is patently
unfair to take a vast universe of transactions and label “some” of them bad. In this

instance, specificity is required to preserve not just fund l fai but doe pr
of law.

Similarly, the sudit of Joseph Smith's tax return and the sudit of the Zgomik
Entitics invalved many converzations with the recpective agents. During the sndits nuany

documents were passed through Mr. Zgoznik to the agent by many differcnt sources.

In shart, the events complwined of in the Indi were not bom of discress
transactions between strangess, but were -ingle events out of many sinular events
between familiar partics over m extended period of time. Practically speaiing, the

government shodld be required 1o isolate the particular statements and documents 5o dhst

the Defendant can prepare to defend those o o s, a5 opposed to evary
et of & that ever passed between he and the IRS agents, Diccese officials
or Diocese atomey.

Each request seeking particulars with respect 1o statements or documents is
discussed below.
L Requests Relating to Alleged Fualse Statements or Fraudulent Documents

Requests 5,7, 8,9, 10, 11, 13, 16,17, 21

Count 1 of the Indictment charges a conspiracy to commit mail frand by Mr.
Zgomik snd Mr. Smith. Among other things, the overt acts in furtherance of the

conspiracy include, preparing and sending allegedly false invoices to the Cleveland

Cathalic Diocese or its ¢ xxstitnent organizations, p. 9, 98 20 25 (General Allegati ms) &
p- 16, 115 & 6; and making zllegedly false and mislesding statements to both the
Diocese and p. 11, § 29, (Genesal Allcgations) & p. 18, 7 11.

Requests 24, 25, 26, 27, 30 and 31

Cout 18 of the Indictment charges & conspiracy to defrand the IRS. Among
other things, it charges that Mr, Zgoznik caused the tax returns of two corporations, Z) &
Associates, Inc. (ZJA), and Wstitutional Financial Advisors, Inc. {TFA), to claim fals=
deductions on their respective tax retums; that Mr. Zgoanik made false representations
and “misrepresentations” to an IRS Revenue Agent {civil suditor) during the course of an

andit of Mr. Smith™ 1ax retum and fraudulently provided d dation 10 *.2 Revenue

Agent snditing Mr, m‘:mmndwoﬁdedlﬁuwnigndmmwm
Revenue Agent auditing ZJ A and IFA.

Requests No. 32, 33 and 3.

Count 23 of the Indictment charges Mr. Zgomik with corruptly endeavoring to

obstruct and impede the due administration of the inteynal revenne laws by making

pucported false representations, presenting false documentation and making “omissions
of material facts.

Each of these allegations, but particulardy those in Counts 18 and 23, hinges on &
false statement, however, the no particulars regarding the alleged false statements are

provided. In order 1o defend his case, avoid surprise at trial and ensure against double




jeopardy, Me. Zgomik needs to know exactly which statcments are alleged 10 have been
false and exactly which docunvents provided were allegedly false and how they were
supposedly false,

In cansidering Counts 1, 18 and 25, Mr. Zgomik provided literally thousands of
pages to both the Diocese (Count 1) and the IRS (Counts 18 and 23), during the course of
his work for the Diocese and aflerwards and during the sudit of Mr. Smith’s return and
IFA's tax retms. He also had oy cotrversations with the Diocesean officials and the
IRS agents in the course of this activity. Asking him to gucss as 1 which statements
andt/or documents the government has decided were false would not only make it
impossible to prepare for trial (what defense - truth, misunderstending by the recipient,
etc.), but he would have no comfort that he is defending against the corect document or
statement. In defending the case, moving for a judgment of scquittal and preventing
against double jeopardy, knowing w* h specific documnent or statement is alleged to
have been false and how it was supposedly False is critical. “[H]e should not have to
guess which falsc statanents he has to defend against while he prepares for tnial ™ United
States v. Anderson, __ F.Supp.2d __, 2006 WL 2044696 (D.D.C. July 24, 2006). This is
entirely consistent with the purpose of Criminal Rule 7.

In Anderson, the defendant, like Mr. Zgomik, was charged with violating 26
U.S.C. § 7212(a) and was also charged with making falsc statements as part of his
offense conduct in viclating 26 U.S.C. § 7201. The cowrt in Anderson, considered a
motion for a bill of particulars seeking detailed information regarding allegedly false
statements made by Anderson. Rejecting the government's argumenss o the contrary,
the court held that “Anderson is entitled 1o know precisely which allegedly false

A

statements the govermnment relies on in each paragraph, the way in which the government
aﬂégwsﬂmmbefdu.dwhmwwd:mdymcymaﬂmdymﬂc.'Anﬁnm

atp. 5.

A dei avdamt faced with false statements chages should not ha s to
waste precious pre-trial preparstion time guessing which statements he has
10 defend against-or which contributors may be witnesses against him at -
trial when the government knows precisely the statements on which it
intends to rely and can easily provide the information. See United States v.
Rogers, 617 F.Supp. 1024, 1029 (D.Colo.1985) (peneral allegations of
false statements not sufficient), United States v. Clifford, 426 F.Supp. 696,
703 n. 4 (E.D.N.Y.1976) (in a false statements case, “[t]he starting poind
for everything is the statement™ ). The govemment must provide
information as to cxactly what the false sistements are, what about them is
false, who made them, and how Mr. Tric cased them 1o be made.

Untited Statas v, Trie, 21 F.Supp.2d 7, 21-22 (D.DC 1998).
Clearly, in Light of the voluminous amommt of contact between the parties to

whom the govemment ds false

were mde and false documents
provided, Mr. 7 yoznik is entitled to the same information as the court or Jar the
govenuneant (o provide in s bill of particulars in Anderson and T'rie.
2. Requests Relating to Financial Transactions

Requests 14, 18, 19, 26, 23, 28 and 29

TI'BEI-Bqu:BI! seek particulars with regard to the financial ransactions involved
in this case, nnndydn;:hnckswﬁuenmcxmedwmfm of money which the
gwmuunmnmdsw.endﬂwﬁwdlﬂmdyobhinednrmuedinmmme

“kickbacks” the government has allcged as the basis for its case. Again, there were

& ial joms bet what the government has labeled the Zgoznik
Entities, the Diocese or its constituent orgatizations and Joseph Smith. Many of the

transactions do not appear t0 be a part of the government's case. Without the particulars




sought in these requests, Mr. Zgoznik will be forced to confront and prepare to confroat

{p ially th ds?) d it that are warelsted 1o the charges set forth in
the Indi The g

should have to provide the paticular information sought
with regard to these transactions lese th: Defendant be left unguided as 1o which of the
many transactions will be al issuc. In United States v. Bortmovsky, $20 F.2d 572 (2 Gir.
1987), the court, in reversing the defendants’ convictions, found that, in & case where the
gwmlmdmmdﬁ%dmnmduuofﬁdiw«e-ﬂegedwm
been false, “sppellants were hindered in peeparing their defense by the district court’s
failure to compel the Govenmunent to reveal amcial information: . . and the identity of
the three frandulent documents.” Bortmove'y st 574.

Clearly, given the mavber of ransactions, the government should be required to
identify with particularity the checks on which it bases is overt acts or charges. Where, in
mail frand case, the “indictment ir. sades the mailing date of checks received fram Blae

Cross/Blue Shield, as well as the ber and of the checks in jon . . . _the

b |

indictnent was suficienty specific to infom the various defendants of the charges
against them, to protect . . .[the defendants] . _ . from double jeopardy, and 10 enable
prepanation for trisl . .~ United States v. Azad, 806 F.2d 291, 295-96 (6" Cir. 1987).
3. Other Requests
Requests 2 and 3

As explained above, [FA and IBS provided services 1o many different constitnent
entities under the umbrella of “The Diocese.™ The alicgations in the Indictment that
comespond to these requests imply that Smith somehow improperly induced them to

retxin the services of IFA and IBS, All these ask is for the government to state which

ones. It is hard for the Defendant to prepare his defense to a frand case if he is vnswre as
10 who the government claims was the victim of the alleged frand.

The identity of the alleged victims or intended victims is always critical 1o the
defense and must ~ supplied. Urmited States v, Diaz, Slip Copy, 2006 WL £3308)
(N.D.Cal, hine 24, 2006)(copy attached)

Requests 6 and 7

Spedificity in these allegations is critical 1o the preparation of the defense of this
case. The government alleges that there existed over billing to the Diocese of one of its
constitucnt organizations by IFA and/or [BS, bt it provides nothing but a bald assertion.
In short, the Defendent needs to know which bills and how much. This assertion by the
EOvernmen! may requirs expert testimony and sgnificant discovery, but the Defendsnt
does not know because he does not know the particulars. Without the specific facts
suryounding - ese allegations, the Defendant will have no way 10 cval iite whether sa
expert is necessary, much less what type of expert (accounting, computey, etc). Nor will
the Defendant be able to assess who his witnesses will be at trzal as the cwrent providers

of these services 1o the Di maxy be ¥, depending on the specific allegations.

In short, there will be no way to prepare, which will lead o surprise st trial which will
fcad to delay. Just like in the mdﬂuwmﬁemwts@ewﬁch
statements and why they are false. Anderson, supra and Trie, ngra.
Requests 12 and 1S

These requests seck the specifics about what appear to be two alleged
conspiratorial agreements that are the basis for the govemument's case. In Request 10,

information is sought about an agreement that it does not seem Mr. Zgoznik was a party




1o, yet he is alleged to have assisted the conspiracy. In Request 13, information is sought
about an alleged agreement between Mr. Zgozmik and Mr. Smith. These alleged
“agreements™ are the lynchpins of the government's case and the government should be
ordered 1o set out the facts now so « wt no change in the govermment's theory occurs later
in the case, surprising the Defendant and scutling preparation of the defenses,

Courts often grant bills of particulars “to the extent that the Governument must
provide {the] Defendant . . . with infarmation reganding the criminal acts that the
Govermment intends to prove al trial, along with the location and dste of each act™
United States v. Malos, Stip. Op. 2005 WL 1243762 (M.D.Fla. May 25, 2005).
Requests 1 and 2

The government has alleged that the “Diocese” is a charitable tust and that as
such it owns fiduciary dutics. The Defendant is entitied to know who the victim is in this
case. s it & corporation? Or . ' 1 simply some sort of association? Is it the Bishop? W' o
is the Diocese? This is legally significant in this case. The second part of this question

imvolves the government's allegation that the Di owed a fiduciary duty to same one,

The question secks 1o who did they owe a fiduciary duty and how?
CONCLUSICN

The Defendant has tailored his reg for particulars 1o those necessary o

prepare his defense, avaid swprise and protect against double jeopardy. The need for

particulars in this case is acute due to the extensi iationship b the alleged

o

victims and IFA and IBS. Under Rule 7(f), which was changed in 1966 “to encourage a
more liberal attitude by the courts wwards bill of particulars,” see, Advisory Committee
Notes to 1966 Amendments, the bill of particulars in this case should be granted.

Ordering the govermument to produce the particulars sought would prevent undue hardship

on the defend sllow the defendants 1o adequatdy p for trial and prevent

¥

smpriseﬂhidbyﬁxﬂyn_ﬂconplmlyappﬁsingﬂudd’endmhoﬁhdmgahmdﬂ
against them. -
Accordingly, the Defendant, Anton Zgoznik's Motion for a Bill of Particulars

should be GRANTED.

Respecifully submitted,

{3/ 1, Scott Broome

Robert J. Rotatoi - 0003346

J. Scott Broome - 0042164
ROTATORI, BENDER, GRAGEL,
STOPER & ALEXANDER, CO., LPA
526 Superior Av aue, Exst. Suite 800
Cleveland, OH 44114

{216) 923-1010

3

ATTORNEY'S FOR DEFENDANT
ANTON ZGOZNIK

10




CERTIFICATE OF SERVICE
A true copy of the foregoing Memotandura in Support of Motion for Bill of
Particulars was served via the - Zourt’s electronic filing system upon the persons noted

therein,

1. Scott Broome, Esq.
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