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ff l""'l( ~1' I1'::A"'m1 lv' ~' ~ , !)!, ., 
IN THE CIRCUIT COURT OF THE CITY OF ST. LOU ,f "1"\1,1 1 r ~\t\13 ~-

STATE OF MISSOURI "'-' I~UV, .) l.vl 

JANE DOE 92, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 
Case No. 1I22-CCIOI65 

vs. 
Division 1 

ARCHDIOCESE OF ST. LOUIS, et al. ENTERED 
Defendant. ~~cv 2l J 

PROTECTIVE ORDER 
5R 

The Court hereby enters, pursuant to Mo. Sup. Ct. R. 56.0I(c), the following Protective 

Order governing all discovery in connection with this case. 

1. This Protective Order is binding upon all Parties to this litigation, and upon each 

Party's respective attorneys, agents, representatives, employees, accountants, experts and 

consultants as set forth in this Protective Order. 

2. Over the objection of Plaintiff, this Court has Ordered that the personnel file of 

Joseph Ross shall be subject to a protective order. Counsel for Plaintiff and for Defendants 

Archdiocese of St. Louis and Archbishop Carlson agree upon the terms of this Protective Order 

for that personnel file and other documents that a party may designate as confidential pursuant to 

the terms of this Protective Order or as otherwise Ordered by the Court. Any Party shall have 

the right to identify and designate as "CONFIDENTIAL" pursuant to this Protective Order any 

documents or other materials it produces or provides, or any testimony given, which testimony or 

discovery material is believed in good faith to constitute, reflect or disclose its non-public, 

sensitive, personal, privileged, confidential or proprietary information ("Confidential 

Information"). In addition, all documents, depositions, discovery, and the information contained 

therein, and all other information produced or disclosed during this litigation that contains the 

1448398 
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true name of the Plaintiff shall be considered Confidential Infonnation covered by this Protective 

Order, whether it is designated as such or not. 

3. Confidential Infonnation may be designated as follows: 

(a) Specific documents and interrogatory answers may be designated as 

"CONFIDENTIAL" by marking the first page of the document and each subsequent page thereof 

containing Confidential Infonnation and any answer as "CONFIDENTIAL." 

(b) Confidential Infonnation disclosed at a deposition may be designated 

"CONFIDENTIAL" as follows: 

(i) by designating testimony as "CONFIDENTIAL" on the record 

during the taking of the deposition; or 

(ii) by notifying all other Parties in writing, within twenty (20) 

calendar days of receipt of the transcript of a deposition of specific pages and lines of the 

transcript which are designated as "CONFIDENTIAL," whereupon each Party shall attach a 

copy of such written designation to the face of the transcript and each copy thereof in that Party's 

possession, custody or control. To facilitate the designation of Confidential Infonnation in 

deposition testimony, all transcripts of depositions shall be treated, in their entirety, as 

Confidential for a period of twenty (20) days following delivery by the court reporter of certified 

transcripts to all Parties, during which time a Party may designate portions of such transcripts as 

"CONFIDENTIAL" pursuant to this paragraph. 

(iii) If Confidential Infonnation is used during depositions, it shall not 

lose its confidential status through such use, and counsel shall exercise their best efforts and take 

all steps reasonably required to protect its confidentiality during such use. 

2 
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4. Interrogatory answers containing Confidential Information may be separately 

bound. 

5. Confidential Information may be used exclusively in connection with this case 

and may be disclosed only to the following persons in connection with the preparation of this 

case for trial: 

(a) outside counsel employed by a Party, and any paralegals, assistants and 

clerical employees in the respective law firms of such outside counsel; 

(b) any outside consultant or expert who is assisting counsel of a Party; 

(c) the Court and any members of its staff; 

(d) deponents, trial or hearing witnesses and their counsel, in preparation for 

and/or during depositions, trial or pretrial hearing motions; 

(e) stenographic employees and court reporters recording or transcribing 

testimony in connection with discovery, depositions, hearings or trial. 

6. Persons having knowledge of Confidential Information shall use that Confidential 

Information only in connection with the prosecution, defense or appeal of this case, and shall not 

use such Confidential Information for any other purpose, including, without limitation, any 

publicity, press release, marketing, research, or in any other context or in any other legal case, 

lawsuit, proceeding or investigation, or otherwise except as expressly provided herein. Persons 

having knowledge of Confidential Information shall not disclose such Confidential Information 

to any person who is not listed in paragraph 5 of this Protective Order. 

7. Any Party which is served with a subpoena or other notice compelling the 

production of any Confidential Information produced by another Party shall give written notice 

to the original designating Party of such subpoena or other notice by facsimile and electronic 

3 
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mail within three (3) business days. Upon receiving such notice, the designating Party shall bear 

the burden to oppose, if it deems appropriate, the subpoena. During the pendency of any such 

application, the Party to whom the subpoena or other notice is directed shall not produce any 

Confidential Information, unless ordered by a Court of competent jurisdiction. 

8. Counsel shall take all reasonable and necessary steps to assure the security of any 

Confidential Information and will limit access to Confidential Information to those persons listed 

in paragraph 5 of this Protective Order. Confidential Information produced or provided will be 

kept in outside counsels' possession or in the possession of outside consultants or experts or 

other personnel entitled to receive copies of the documents pursuant to Paragraph 5 above. 

9. Prior to the disclosure of any Confidential Information to any person identified in 

paragraph 5 above (other than the Court and its staff), such person shall be provided with a copy 

of this Protective Order, which he or she shall read and upon reading shall sign a Certification,~ J 1M ~VI~c..:b ~~ -,HE (tJ/J£r \ 

the form annexed hereto as Exhibit A~cknowledging that he or she has read this Protective 

Order and shall abide by its terms. A file of all written acknowledgements by persons who have 

read this Protective Order and agreed in writing, in the form annexed hereto as Exhibit A, to be 

bound by its terms shall be maintained by outside counsel for the Party obtaining them and shall 

be made available, upon request, for inspection by counsel for any Party. Persons who come into 

contact with Confidential Information for clerical or administrative purposes, and who do not 

retain copies or extracts thereof, are not required to execute acknowledgements. 

10. Any Party may object to the propriety of the designation of specific material as 

"CONFIDENTIAL" by serving a written objection upon the other Party's counsel. The 

supplying party or its counsel shall thereafter, within ten (10) calendar days, respond (by hand 

delivery, courier or facsimile Transmission) to such objection in writing by either (i) agreeing to 

4 
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remove the designation; or (ii) stating the reasons why the designation was made. If the Parties 

are subsequently unable to agree upon the terms and conditions of disclosure for the material(s) 

in issue, the objecting Party shall be free to move the Court for an Order removing or modifying 

the disputed designation. Pending the resolution of the motion, the material(s) in issue shall 

continue to be treated in the manner as designated by the supplying Party until the Court orders 

otherwise. Inadvertent production of any document or information without a designation of 

confidentiality will not be deemed to waive a later claim as to its confidential nature or stop a 

Party from designating said document or information as "CONFIDENTIAL" at a later date. 

11. Except as agreed in writing by counsel of record, to the extent that any 

Confidential Information is, in whole or in part, contained in, incorporated in, reflected in, 

described in or attached to any pleading, motion, memorandum, appendix or other judicial filing, 

counsel shall file that submission under seal and that document shall be designated and treated as 

a "Sealed Document." All Sealed Documents filed under seal pursuant to this Protective Order 

shall be filed in a sealed envelope and shall remain under seal until such time as this Court, or 

any court of competent jurisdiction, orders otherwise. Such Sealed Documents shall be 

identified with the caption ofthis action, a general description of the sealed contents and shall 

bear the following statement which shall also appear on the sealed envelope: 

CONFIDENTIAL 

Contents hereof are confidential and are subject to a court-ordered 
protective order governing the use and dissemination of such contents. 

The Clerk of the Court shall maintain such Sealed Documents separate from the public records in 

this action, intact and unopened except as otherwise directed by the Court. Such Sealed 

Documents shall be released by the Clerk of the Court only upon further order of the Court. 

5 
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12. Nothing herein shall be construed to affect in any manner the admissibility at trial 

or at any hearing before this Court of any document, testimony or other evidence. Nor shall 

anything in this Protective Order be deemed a waiver of any objection or privilege a Party may 

claim to the production of any documents. 

13. Upon the final disposition of this case, including any appeals related thereto, all 

Confidential Information and any and all copies thereof, shall be returned within thirty (30) 

calendar days to the producing Party; provided, however, that counsel may retain their attorney 

work product and all court-filed documents even though they contain Confidential Information, 

but such retained work product and court-filed documents shall remain subject to the terms of 

this Protective Order. In the alternative, either the Party or the person receiving the Confidential 

Information may elect to have the same destroyed. Upon delivery to the producing Party or 

destruction of all documents relating to or containing Confidential Information and any and all 

copies thereof, the person or entity having custody or control of such information shall deliver to 

the producing Party an affidavit certifying that all such Confidential Information and any copies 

thereof, and any and all records, notes, memoranda, summaries or other written material 

regarding the Confidential Information (except for attorney work product and court-filed 

documents as stated above), have been destroyed or delivered in accordance with the terms of 

this Protective Order. 

14. If Confidential Information is disclosed to any person other than in the manner 

authorized by this Protective Order, the Party responsible for the disclosure shall immediately 

upon learning of such disclosure inform all other Parties of all pertinent facts relating to such 

disclosure and inform the other Parties of all pertinent facts relating to such disclosure and shall 

6 
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l' 

make every effort to prevent disclosure by each unauthorized person who received such 

information. 

15. In the event of a proven violation of this Protective Order by any ofthe Parties or 

others designated in paragraph 5 hereof, all Parties acknowledge that the offending party or 

persons may be subject to sanctions determined in the discretion of the Court. 

16. Nothing contained in this Protective Order shall preclude any Party from using its 

own Confidential Information in any manner it sees fit, without prior consent of any party or the 

Court. 

17. By written agreement of the Parties, or upon motion and order of the Court, the 

terms of this Protective Order may be amended or modified. This Protective Order shall 

continue in force until amended or superseded by express order of the Court, and shall survive 

any final judgment or settlement in the Action. 

7 
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.-

ACCEPTED AND AGREED: 

GREENSFELDER, HEMKER & GALE, P.e. 

By: ___________ _ 

Bernard e. Huger, MBE # 21319 
bch@greensfelder.com 
Edward S. Bott, Jr., MBE # 31934 
esb@greensfelder.com 
Robert L. Duckels, MBE # 52432 
rld(a),greensfelder.com 
10 South Broadway, Suite 2000 
St. Louis, Missouri 63102 

Attorneys for the Archdiocese of St. Louis, by 
and through Archbishop Robert J Carlson, in 
his representative capacity as Archbishop of 
the Archdiocese of St. Louis 

Dated: _______ , 2013 

JEFF ANDERSON & ASSOCIATES, P.A. 

By: ___________ _ 

Jeffrey R. Anderson, MN BAR # 2057 
j eff@andersonadvocates.com 
E-1000 First National Bank Building 
332 Minnesota Street 
St. Paul, Minnesota 55101 

Attorneys for Plaintiff 

Dated: _______ , 2013 

SO ORDERED: ~ 

I---a-,~ I I 
Circuit Judge, Division Itt 

Dated: 

1448398 

8 

CHACKES, CARLSON & HALQUIST, LLP 

By:. ____________ _ 
Kenneth M. Chackes, MBE # 27534 
kchackes@cch-law.com 
M. Susan Carlson, MBE #37333 
scarlson@cch-law.com 
Nicole E. Gorovsky, MBE # 51046 
ngorovsky(a),cch-Iaw.com 
906 Olive, Suite 200 
St. Louis, Missouri 63101 

Attorneys for the Plaintiff 

Dated: _______ , 2013 
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EXHIBIT A 

IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS 
ST ATE OF MISSOURI 

JANE DOE 92, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 
Case No. 1122-CCI0165 

vs. 
Division 1 

ARCHDIOCESE OF ST. LOUIS, et al. 

Defendant. 

ACKNOWLEDGEMENT OF PROTECTIVE ORDER 

I have carefully read the Protective Order in the above-captioned action, agree to be 

bound by its terms, and consent to be subject to the personal jurisdiction of this Court with 

respect to any proceeding relating to any enforcement of the Protective Order, including any 

proceeding relating to contempt of Court. As a condition precedent to my review or examination 

of any ofthe documents or other materials produced pursuant to the Protective Order or my 

obtaining any information contained in said documents or other materials, I hereby agree that the 

Protective Order shall be deemed to be directed to and shall include me. I acknowledge that I 

have had an opportunity to discuss this Protective Order and its relevant requirements with the 

9 
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, t -' 

[Signature] 

[Printed N arne] 

[Home Address] 

[Employer] 

[Job Title] 

S worn to before me this 
__ day of , 200_, 

Notary Public 

10 
1448398 
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IN T HE C IRCUIT COURT OF TH E C ITY OF S1'. LOUIS 
S I A I E OF MISSOU RI 

J J\N J ~ DO E Q2. ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff. 
Case No. I I 22-CC 10 1 6t:~1~glLEClAl.cIRCUn 

BY RK S OFFICE 
---__ DEPU.,.. 

Division 18 
\ 15. 

ARC HDIOCESE OF ST . LOUIS. et II I .. 
FILED U NDER SEAL 

Defendant s. 

DEFlcNDANTS ' TENDIW OF DI SCOVERY 
AND MOTION FOR MODIFI CATION OF ORDER 

Defendant s Archdiocese of St. Louis anti Archbishop Robert 1. Carl son, thro ugh 

Cm'll1ody MacDonald P.C. and Lewis Roca Rothgcrbcr LLP (pru hac vice admission pend ing) 

submit thi s tender of di scovery and motion for modili cation as fo llows: 

I. INTROD UCTION. 

l'hlintiff's Allegations. Plain tiIT all eges she was abused by former priest. Joseph Ross 

("Ross"). at St. Crumm's Parish in the City o[SI. Lo ui s between 1997 and 200 1. See Petiti on 

.~~ 4. 23, 40: Pl ai n l in~s Motion to Compd I. She previously to ld the police her neighbo r raped 

her twice, but there \-vas no eorrobOralin!; evidence. A t the tim~ of the se(;ond alleged rape, 

wit nesses said the alleged rapist was at a Toastmaster event The police decl ined to fil e charges. 

Ex. A, Plain liff Depo. 22: I 0-22: 18, 24: 12-25 : 17,29 : 15-] 0:2. 

Duri ng 01' before 2009, plaintiJT j o ined the Survivors Network of those Abused by Priests 

C~SNi\P" ) where SNA P's O utreac h Director became her personal contact. Jd. , 54: 1 O· 1"2, 

54: 19·2 1. SNAP ro ut ine ly pt!blishcs d iscovery from sex abuse litigation,! A t the O ut reach 

! SNAP roUtine ly publishes discovery from clergy sexual abtlsc cases , See. e.g. its publication 
on Decemher 2, 20130r a deposition taken in Kansas C ity, Missouri ljtig,at ion al 
hI 1 p:llwww.snapnetwork.oq¥ll1o_d isturbing_ depos itioll_ in_ c lergy _sex case_is _released, ' I'he 

: ! 25 ROIf)r)(l00l1238?39.IJOCX.! 
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IJirc(.:tor·s s ll ~g\!stioll. pla intiff told law cn lbn:cll1Cllt or Ross' alleged assault of hc'l'. fd.. 108:25-

109: 10. Th\! proseclItor thcn filed crimina l cbargc-s .:lgainst Ross in Stale (~fAlissnll"i 1' . ./oseph 

Ross (Case no, OS22-CR05709-01. e il'. Ct. City or St. Loui s). In hcr Janwu y 2g, 2010 

deposit ion in Ihat case, plaintiIT ad m it1cd she had been d iagnosed with obsessive compulsive 

disorder. Id. 56:8- 11. She teslilied she is sometimes "detached from reality." Id a t 188:8-13. 

She also said sill! wanted to recant her allega tions against Ross. but SNAP representalives 

perslladed her "on Ilumerous o(.:casions" not to do so. Id 106: 18-1 07: 1. The prosecuto r 

di smissed thc c riminal charges aga inst Ross related to plainti rfs allegation after she gave her 

deposit ion. 

rnt{'.ITogato l·ics anll Rc<!ucsts fO J" DoculIlen ts. Plaintiff ftled thi s civil action on 

Ol:\obcr 24, 20 11. She thereafter requested prodtlction of the Archdiocesan p~rson llel and o ther 

files for Ross tlnd served intcll'ogatorics includ ing those below thal relate to the nutt ri x tendered 

today: 

19. Dest:r ibe each and every allegation of sexual contact with a 
minor made against a.ny priest andlor employee serving wi thi n 
Defendant Arc hd iocese that was made known to any oHieial of 
Defendant duri ng the 20 yean. prior \0 andlor during the period of 
time covering the sexual contact allcged in this case. 

20. Describe caeh and every allegation of sexual contact with a 
mi nor made against <.Illy priest and/or employee serving within 
Defendant An:hdioccse that was made known to any o fli eial of 
Defendant afler the sexual con tact alleged in this t:rtse. 

Ordcl·s. On May 13. 2013. the Court gmntec! Defendan ts' requcst ror a protected order 

and orcler~d Defendants \0 produce a matrix of all egations or scxual abusc, "for the period 1982-

2003." including: "(u) lhe datc or th~ complaint or allegation, (b) the nature o f the complaint, 

principal national websitc. publish ing names of Ci:ltholic clergy acclLsed of abuse also lin.ks to lhe 
SNAP webs ite. 

- 2-
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(c) ide11l it )' of the complaimlll t. (d) to who m the complai nt was made, the identit y of th~ aUeged 

abu::;ed, and (I) the outcome of the complaint:' 

On November 15. 20 I J . thi::; Court part ia ll y gran ted Defendant:;" 111oi io n lo r 

rccon~ iderat i on by li mi ting the time period fo r ihHt portion of tht, matrix listing "emplo)'t!cs of 

thc Purish!;!s oj" tile Arc hdiocesc" to " the period 1·1 ·1996 through 12·31 -2000." The Court then 

ordered the Dc lcndants to "prodllt:c all slich informntion with in 30 days of thi s Order or 

Derend<lnt~' plead ings will be stricken." 

Upon info rm at ion and belief. no Missour i cOllrt has ever ordered produl: lion so broad in a 

ca~e involving one pcr!'ion a ll eged to have been sexua ll y ab used by a second perso n. 

S ubstitution ur Co unse l. 011 Thursday. December 12,20 13, the undersigned tiled a 

substi tution of t:ounscl and , for the nati onal counsel . pru hac vice mOl ions. 

II. TEN"lJlCIl OF DOCUMENTS ANIlI'IUVILECE LOG TO PLAINT IFF. 

A. Tender of Ross' File. Defendants have now deli vered 10 Plaint iffs counsel Ross' 

n Ie subject 10 tht: Comtl-s prultc.t ivc oreler. This file consists o j" ap prox imatel y 531 pages. Bales 

stamped ARCI IJRPL 0005 - 0536. 

B. Tender of /loss ' COI'I'e.\'{J()fulellce lvi/II A rchbishop. The Derendant s. through 

pri or cOllllse l. cla imed thai two handwritten letters from Ross to the archbi~hop were pro tected 

by the clergy commun ications pri vilege, Mo. Rev. S Ial. * 491.060(4). De fe ndants have now 

deli vered Ihese docllments to Plaintirr s counsel subjecL to the COU\1's protect ive order a nd over 

Ih ~ ir con li nuin g objec tion that these documents are privileged. T hese leiters cons ist o f Jour 

pages. Bates stamped AR CllJR PL 0001 - 0004. 

C. Tender of Laicizalioll rife. The Defendants. through prior t:ounsel. claimed that 

tht:: laicization fi le sent to the 1101y Sec as pari of the Archdim;csc's effort to remove Ross from 

Ihe pril!sthood WilS protected hy clergy commu nicat ions privilege, Mo. Rev. Stut. § 49\.060(4) 

1 1 2~ IIUJOOUUUI[23K2) ') I XX'X I - 3 -
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~nd the First 1\1lK'ndmclll. Dcfendallls hme now c1eli vl!n,:d the laicizati oll lil c to PlainlilT s 

counsd subjctt 10 the Court's protetlivl.: order alld over their continuing objection Ihal these 

documents are privileged. This rile consists of 119 pages, I3~tes stamped ARCHJR1.F 0001 

0130. Only thi neen doclIlllents conta ined in tht! laicizatioll were n01 previously contained in the 

Ross' (ilc. 

D. Te/ltfe/" of Pl'ivilegl! L og. Odcndants have tem1t.:rcd their privilege lug to 

pla int iffs counsel. so lely with regard to the production or Ross' file . It. loa . is subject \0 the 

protective order. rile ol1ly priv ileged assel1cd on thi s log is attorney-client pri vilege. Mo. Rev. 

Stal. * 49 1.060(3). The Derendants assert it as regards 26 documcnts cons isting of 34 pages. 

Given the Court 's lIrders, no documcnts from the Laicization Fi le are included on the privilege 

lug. 

E. Tellder oj Matrix, Defendants have now tendered the Matrix to pla intiffs 

counsel subject to the Court 's protect ive o rder. Defendants, through the Greensfeldcr fi rm. 

workljd di ligentl y reviewing man y tiles and preparing the matrix of accusation in formation 

before the Court' s November 15 order. IkC!1l1SC the Grccnsfelder firm also reprcscllls the 

parishes and man y Catholic agencies, il also revie\-ved its riles re gard ing accusat ions received by 

those cntities during the relevant timc period. Afier the COU l'l en tered its Novemhcr 15 order. the 

Archdiocese also sent Icllers and fo llow-up letters \0 the parishes and Catholic agencies with ties 

to tht Archd iocese. These parishes, like monaste ries and the i\rc.hdiocese itself, arc distinct 

canonical entit ies called pub lic juridic. persons with a pastor- and not the archbishop as their 

administrato rs. Ex . D. ShallllcfTer Affidavit, '~~1 20-29. These parishes and the agencies are al so 

civilly incorporated as distinct civil corporations fi'om the Archdioccse. lei., 23. l:<:vc l1 though 

Ihis Court has no juri sdiction over these Catholic parishes and Catho li c agencies and even though 

- 4 -
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the An:hd im:cse has no command authurity over th\.'m with regard their IUy employees. ;t has 

sent a leuer to (.'<It.-h . and a follow-up lelll'r as Ilceul!d. requesting their full compliance with the 

COLlrt'S order. It!.. ~ 29 (rega rding command amho rity). The A rchdiocese has received a 

suhstantial number o f response {1-0111 these requests. Those responses, along with w hat was 

previously h.nowll by the Greensfelder finn, are r~nectcd 111 the matrix lenderl~d to plaintilrs 

counsel this day. 

The undcrsigned l'ol1l1sel have been engaged only reccntly and have thcmselvts been able 

to review the source data for the matrix tendered this day. They are willing to do so, and the 

Archdiocese is \.villing to make furthcr requests of those parishes and agencies lhat haw not ye t 

responded. If this is the COlin's direction. the Archdiocese respectfully reqlJeslS additional time 

for su<.: h a substantial effort. 

The mat rix tendered to plainti Irs counsel today const itu tes substantial compl iance and. 

giv ing the deadlines counsel are under, constinJtes the best possible production at this time. It 

includes <til of the infon1l<:ltion ordered by this Court except for the n<tI1lCS of the complainants 

and accused persons. Thc important reasons for these redactions are to preven t harm others and 

to a\loid the trampling of constitutional and other rights as e:xplained in ihc attached anidav its 

and the law and argument in Sec tion V. iI!/i·a. 

III. ISSUV,S NARHOW lm. 

With the tenders thi s day as described above, the Archdiocese has attempted, in good 

faith. with great effort. and without waiving any prior objections, to substant ially comply with 

the CotJJ1'S orders. l3ecl:J usc of this, only two issues remain: 

1\ . Whether Defendants must disc lose names of eomplainams and accused 

persons; anu 

13. Wh~the r tbe Court should make the proteclive o rder permanent. 

! 125KOIOOOOOJ I21 82J') DOCX j - 5 . 
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IV. TEN DER OF AFFIIlAVITS AN D OTHER EVIDENCE. 

Defcndants lender- for the Court's consideration. the following exhibi ts: 

Exhibit A: Selected portions of transcript of Plaintiff s testimony in S(me oj 

J/issollri \'. Joseph Ross (C~sc no. 0822-C R05709-0 L Cir. Cl. Ci ty o f SI. Louis). 

Pl a in lin~s lIa1ne has been redacted. 

Exh ibi t B: Aflidavi t o r Barbara Ziv. M.D. (regard ing em.'ct of disclosur~s of 

complainants' names). 

I': xhi b it C: Aflidav il of l3arry Zakireh. Ph.D. (regarding effect 01" d isclosures o f 

complainants' names). 

Exhib it 0 : Affidavit o f MSgT. John Shamleffer, J.C.L., M.C.L. (n:garding canon 

law and pastoral concerns as to disclosure of names and other confidences, and regard ing 

church po lity). 

Ex hihit E: AJlidavit of Archbi shop Robcl1 J. Carlson (affinning, as h ierarch , 

Msgr. ShamldTl'r 's analysis). 

V. ARGUMI>NT. 

A. l3unlcn. "The parly seeking di scovery shall bea r the burdcll of establ ishing 

relevance:' M. R.C.I'. 56.01 (b)( 1). 

B. The Nam cs of C om pla inants and Accused Pe rsolls Is No t ,I Pro pel· S ubj ect 

I'U I' Oisco\'c rv. 

I. frl'e.ie )l(l ll ce of Num es to P/u il1t(ff's A rg ument ill Fallol' of Produclion of 

Ma trix. In her motions and briefs, plaintiff ml:lkes 1\\'0 arguments in support of hcr request fo r 

production of the Mat rix. pi rs!, she contends that "OI ller incidents o f ~cx ual abusc !i'om 

parishioners" ··would be ,tdmissiblc in the current mettler as evidencc that it wus thc 

Archdioccsc·s hubi!, routinc or pructicc to concc<ll prior sexual mi scond uct by its priests and 

! 115~(}100000IT2382J9 Dvl A I - 6 -
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elllp luy.:l'S" and Ih:]1 sllch l'vidcnce "prove lsl that the Archdim;esc's fai!llr~ 10 properly s llper" i s~ 

Fr. Ross \HIS intentionaL" Plaintilrs Motion to Compel at 14 (Ii led 3- 15-1 3). Secont!' she 

l'onl~l1ds that the Matrix might he relevan t to her claim for puni tive damages. 

Given Defendan ts ' prodllct ioll of the Matrix, there is no Il~ed to expla in agai n how lillie 

m~rit thest: arguments have. What is important is 10 lIote the inclusion or names of compla inants 

and accHsed persons have zero relevance to the not ice IIle Archdiocese received . its h::tbits, or to 

whether punilive damages are warrHnted. This is undClllbted ly why the pinilllifr h<l5, in its prior 

briels. Ill!vcr once argued Hbollt the importance of discovering names. Indeed. the Coml should 

note that plain tiff is herself prosecuting this lawsui t pseudonymously without lillIe or no adverse 

elr~\.:l tu tht:. truth seeking funct ion of thi s process. 

2. Serio us Potential WOlIl/dillg oj Otllel' COlllplainflllts ami Acclised 

Persol1s If NUllles Disclosed. As explained in the attached A ffid avits of Drs. Zaki reh Hnd Ziv. 

the Court' s Order contempla ting di sc losure of the names of complai nants and accused persons 

involves a serious risk or signilicanl haml to those persons. 13arr)' Zakirch. Ph.D. , a liec:nscd 

psychologist. and Barbara Ziv, M.D .. Board Certificd Psychiatrist. both have extensive 

(!,\pericnce in the treatment of victims uJ" crime, including sex ual crimes and minors, and of the 

impacts un al legations of" crimson the accused. Zakireh Aff. 'i~3 - 7; Ziv. A(f. ~~3-7. Both wcre 

part 01" II multi-di sciplinary team reviewing historica l allegations or ch ild sexual abuse by dergy 

in the Archdiocese or Philadelphia. 7.akirt:h Aff. '13; Ziv Afr. 3. 

BOIh attes\. having rcviewed the orders in this casco thaI the disclosure of the identities of 

victims who have made complaint s of sC.'( uHI abuse and the identities of the persons accused of 

sex ual ab use "would be harmful both to vict ims who made complaints in the past and persons 

: Il SI! UlIJlKilJUI I 2J~21'1I)Ol"X : - 7 -
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who have been wrongfully accused." Laki rch Aff. '111: (fC('urd Ziv. An'. 'JII. Dr.l.nkireh 

~xplail1s: 

Individuals who have experienced sexual abuse orten 
fe-experience a host of ncgative clllotions Hnd potential behaviora l 
di sturbances o r impainncnt \vhcn reminded of their traumatic 
experiences .... Furthermore, victims often feel vict imized again 
by not havill~ their privacy maintained and hav ing this information 
disclosed to others without their prior consent. In such sihwtions. 
victims often lee! they are forced Or coerced to rc-live traumatic 
events. Those feelings can especially be induced, for instance, by 
being contacted by ilwcstigators or attorney in law-enforcement or 
judicial syslCms years later to see if they \\~re interested in Jiling 
criminal complaints o r civ il claims o r to potentially testify in 
relevant cas~s. Such vi<.:tims overwhelmingly prefer to keep slu;h 
information priva te, ancl especially to maintain control over how 
and when any future disclosures would be made .. 

Zakirch AlI '111(a) (emphasis added). Thus. "ls]urvivors of sex ual assault l1ted to trust thaI 

thtir privacy will be respected. which in turn will make it less likely that they experience 

humiliation , shame. and fear which reinforce.s their sil ence:' 7.akireh Aff. ~ll(b). 

Dr. Ziv agrees: 

Individuals who have experienced sexual abll sc have the right to 
pr ivacy. Sexual abuse is a u'aumatie expericnce and most 
individuals who are victims of chi ldhood sexual abuse choose to 
di sclose their expcrien(;c to a limited number of trllsted individual s. 

To expose victims of abuse to thjs disclosllre and potent ial 
public scrutiny would Jike.ly result ill anger, anxiety, feelings of 
victimi7.ation and possibly morc ext reme psychiatric symptoms, 
sLl<.:h as depression. post-traumatic stress disorder or suicidal 
thoughts or feel ings. It is the ri ght of'victims to have control O\!~ r 

how and whell disclosure o f abuse is made. Thus, in my 
proJt:ssional opinion, it would be harmful to victims oJ"prior sexual 
abuse to disc lose their identities to others who may contact them, 
and espec iall y to the public at large. 

/.iv. AIT. ~12. (emphasis added). [n Dr. Ziv's professional opinion, "the form of disclosure 

cont~mplalcd by the court' s order unci the use or victims' names ltlld accounts without notice or 

I I"lS&0/()()()fH VI1l8239 oocx I - 8 -
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prior consent \\ould likely lead to tbe types of psychological harms described above." Z iv. AIT. 

1113 . 

i\ simil ar like lihood or im rm exists to those wro ngfull y accused persons. who art: also 

caught up in the Court's Order. "[V,Ilrongly-acc uscd pe rsons are al so onen tramllfl lized and 

hurmed by having fnlse ncclIs<.lI ions made pu blic to others," which "im:ludes harm to their 

psychological Well-be in g.. personal and professional lives. and reputati on in the cOIll111unity" Bnd 

"is espe\: iall y likely and harmful. wlleJI (be allegatiuns involve daillls Or scxlIrl.1 ab use." Zakireh 

Aff. '11 13: accord Ziv. Arf. 14. rhus. it is the professiona l opin ion of both doctors that lhe 

disclosu re ofslH.:h persons ' names to others. and certainly to the publica! large, would li ke ly lead 

10 psydJo lugicai harm for those persons who have been wrongfu ll y accused. Zakire h AIr. 14 : 

Ziv. Afr. 15. 

Msgr. Shamlefl'cr, a seasoned pasto r, canon law professor. and fonner Judi cial Vicar of 

the Archdiocese, ex plains why wholesale production of the nam.es com pl aina nts' and accused 

persons violates the fundrl.lllC ntal ri ghts and dignity or such persons as protected by the bi ll of 

rights within canon law and by sound Catholic pastoral practices. 

45. Every Cathol ic has the ri ght 10 a good naille and reputation. 
A repu tation or the public opinion lhat is held o f someone is 
according to St. ' nlOmlJS Aqu inas. " the most precious tempora l 
asset that a person possesses . the injury that can be considered 
morc seriulls thun the theft itselL since it is greaH:r than lllCltcrial 
wealth". q S.Th" II '1 .13. 

46. "No one is perm itted to harm illegitimately the good 
reputation which a person possesses or to injure the ri ght of any 
person to protect his or h~r Qwn privacy." Cle , c. 220 . 

• • • 
4X. The rt:q uiremcnt to respect a good reputation and the duty 
to respect each person' s right 10 pri vacy flows out of nalu l' C1I law 
requi remtn ts and is l:odificd in canon law. 

1125KU/tJOO(J(l.I 12JH239 DOC'X I - 'J -
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49. Two rights arc expresscd in canon 220-both in a passive' 
manlier . I hI;! first is a ri ght 10 a £llOd reputation , \\ hich is not 10 he 
damaged unlawfully. r llc sl;!cond is the right 10 pri vacy. which is 
not to be vi ula t~d. 130 lh rights arc basic human ri ghts: the firs t is 
t:xprcss ly li sted in Gmulill lll ef !)'pes 26. It is li sted in De Popula 
Dei (c . 32) and in the Lex f.'cdesine FW7(!nlJlel1({J!is; and the 
wording or the li rst part of the canon is take l] fro m cano n 20 of tht' 
laltl:r. The second. tu privacy. is a fundamental right listed in 
IJe Populo Dei (c. 33) but no t found in the I.ex Ecc/esine 
FlIl1da/llellwlis. In its earlier lonn it referred spec ifically to 
privacy in eorrt!spondence and otht:-r personal matters . but here it is 
e.'(prcsscd in a more genera l form . 

• • • 
5 1. A good reputation need not be based on fact in order 10 be 
enjoyed. '['he 1917 Code made a distinc ti on between inhull Y and 
law a legal state even though a person's reputat ion had not 
suffe red in pub lic and manifest infamy, rcJ'c rril1g to the loss o f 
repulHtioll for serio LIS reason. The 19!:D Code has dropped the 
sancti on of infamy but retains the recognition that some people c.an 
lose th eir reputation with juridic e ffects. 

52. The canon prohibits unl awfull y damaging a good 
repu tation that a person may enjoy. Sueh a repu tat ion may be 
la\\'[ull y damaged if there is u ct\use, for the rcputmion may be 
false. Yet, just because a reputation is not warran ted is not 
suffic ient 10 damage it; criminal act ion or other grave s in. 
admoni lion by Church authoriti es. and ohst inacy in the wrongful 
activity \vou ld bt: requi red fo r someone to intervene actively with 
the plll'pose or damaging another's reputa ti on . CIC, ee. 134 1; 
1717. §2. 

Ex . D. ShHl1llcffer Affidavit, ~'J 45-46. 48-52. 

lie further ex plains that those who come forward to the Archdiocese with complaints of 

abuse and those who are accused "ex pcct'l the Church to " respect their conlidentiality." Id .. 

• ~ 52. Indeed. the tru th seeking fUllction or the resu lting invcslig<l ti on ;s enhanced by respect ing 

and pl'otr.:l: ting th c privacy of Ihese indiv id ua ls . !d.. '154. Furthermore, both the compla inant 

and thl: accused person may loo k to the Archdiocese lor pastoral counseling that itself requ ires 

that it not prod uce thei r names . lei. , 'J 55. 

~ 1251\0!IMXll)H/ I] ,IH2],} IXX'X. ! - IU-
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Msgr. Shallllcffcr concludt:s: 

!d.. ', S7. 

57 , It is bI.!C<111SC or the rights of p~rsons 10 a good nmne Hnd 
r~plllatioll and their ri ght!' to privacy that the Archdiocese strongly 
upposes ;.l1ly requirement to disclose the names of individuals who 
come to the Archdiocese complaining that they have been sexually 
abused or otherwise viclimi7.cd and also the names uf those whom 
they have accused. This opposition is based in the law or the 
Church alld a lso in pastoral considerations and care [or such 
p~rsons. 

3. BlIrdell 011 lIlUl J::llfollglell1el1l Witlt Religiofls Exercise. No explana tion 

is rt:quired to rccogniL.e Ihal forced disclosure of names associated with acc li sations or sexual 

abuse- --whether those of the complainants or Ihose of Ihe accllsed persons-would both burden 

tht: exercise of religiol1 by lhe complaimmls, the accllsed persons. the Archbishop, and the 

Archdiocse itse lf' and would also constitute gross governmental c.n tanglelll l:nl with confiden ti al 

church communications. I'ndced, the Archbishop is charged wi th overseeing that these canonical 

and pHs\oralnorms are to be observed-not destroyed. Jrl., ~'19, 34,35,42. 

4. N ames of Unrelated Complaillflll/s (I11f1 Accllsed Persoll.\· A re Nol 

" llele)!(1II110 til e Subject IHtlttel' IlI lIol ved ill til e Pel/dillg Actioll. 11 Before reaching the religious 

libe rt y issues discussed below. ihe Court should inqUi re whether the names themselves fa ll 

within the n::ql1irC1llCllt of Rule 56.01(b) lhat they be "relevant to subject maner involved in 

pending <lction." It is difficult to sec how they could be when plaintiff herself brings tlli s 

litigation pseudonymously. 

Walence v. Treadwell. 165 F.R.D. 43 (E.D. Penn. 1995) is "011 <Ill fours·' with lhe issue 

here. Traci \.Va lcnce alleged sht! was a victim or sexual harassmen t constituting a violation of 

Title IX and supporting several daims sounding in torI. She, accordingly, sued her alleged 

harasser and Wcst Chester University. Ms. Walence served a request for production seeking all 

1125I\U/00000I1238239 DOCX , - I I -
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Uni\'ersi lY dOCUlllCnlS relcvmH to complaints Jor {/ ./il·£, year period of "sexual discriminat ion. 

sex ua l nss<1 ult. sl:Ilking, rand! retaliatory conduct,"' including those relating to: 

a. Your heming urthe Complaint: 

b. the facts underlyi ng the Complaint: 

c. the proct'dures You J'ollo\\'cd in process ing the Complaint ; 

d. the exp lanation of ri ghts You gave to the complain ing party or 
parties: 

l;! . Your investi gat ion of tile Complaint: 

f. Your response to aC ls of'retaljation aga inst the complainant: 

g. Your C011l lllunicatjons with the complai nant, the accused or any 
other studenl , faculty, or staff' o f tht! Universi ty. including the 
accused, hi s union representative or attorney. regard ing tht:: 
Complaint; 

h. Your final resolution of the Complaint , and any act ion taken or 
puni shmelll imposed as a result of such resolu tion. 

Id , 165 F. R.D. al 46. 

Jus t as here. the Defendants orfe red a sUl1l ll1mies of the complaint s hut redacted the 

names of the complain Is ami of t hose an·used . Jd. \Valence moved to compel. The 

Uni versity respunded, argu ing " the im portance of confidentiality in sexual harassment 

procedures,'" The COUl1 itsel f' recognized that confidentiali ty was indeed important if the 

University (also waS 10 ' 'r.:ffectively address sexua l harassment complaints" and held lil at "the 

identities of both complainants and individuals accused of sexual harassment al West Chesler 

Uni versity should be kept con fidential." lei. , at 47. 

5. P;:ill i llg Expeditioll. The elephant in plaint iff's argument, of course, is 

tha t the names of complainants and accused persons is not about proving he r case, it is about 

providing more business opport unities for her counsel and for SNA P. "Disl:Overy is noL intended 

to be a fishing exped ition." X Wright. M iller & Marc Lls. Fede ral Pract ice and Procedure, §2008 

- 12 -
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(2010) n. 32 (cit ing Mar/ille; I'. Lomeli Currreclio/ls uJTexos. 229 F.R. D. 215 ( D. N. M. 2005». 

"R,,'lc\'am:y"' i:-: "l1ot so libe ral a ruk HS \0 a ll o\\' a parly 10 roam in slu'Ido\\ l ones of rekval1ce. 

/d. n . .1X ~citillg 111 re FUl/w;lIe. 402 F.Supp. 1219 ~E.D. N.Y. 1975» . 

6, Compellillg Disc!O::i llre of the N ames of C011lplaillflllb' ami A ccused 

/'er.'IOIIS Violates Ih e First A m elldlllel/t Doctrille of Cllllrch A IlfOl/omy , Missouri courts have 

t\l..:ep respect for religio us liberty and ha ve construed the stale cons titutional protection o f 

rdigiolls f.i·t: ec!o l1l as even more restric tive On the government than the federa l tOnstitlltion. 

Pasfer 1'. Tussey, 512 S.W.2d 97. 10 1·02 (Mo. 1974). In the semina l case, Gibson v. Brewer, 

952 S.W .ld 239 (Mo. 1997). the Mi sso ll ri Supreme Court recognized that il is parti cu larly 

Ilrohlcmat ic ror the stCltt: to become entangled w ith certa in subject matters over which thc church 

is sovereign. It. ill fact. proscribed the tort 01" ecclesiast ical negligent supervision pre(;isc!y to 

"prcservclJ 'the autonomy and freeuol11 of rel igiolls bodies." Protected eccles iasti cal subject 

maltt!rs indudc "rel igious doctrine, poli ty, and prac tice," "hiring, ordai ning. and retain ing or 

c lergy . . '"select! ion oj] cle rgy: ' and uperation of "eccles iastical tr ibunals." ld. at 247 . 

The I:i rs l Amendmen t FrC'edom of the Church (also known as the Doctri ne of Church 

Au tonomy) !lets as a stru(; tLlral restra int upon government power. see Carl Esbeck . The 

1~'Slab!isl/lnel1l Clause as a Structural Res/rainl 011 Go\'ernmel1fo/ Power. 84 Iowa L. Rev. I, 

55-56 (1998). 

I f the la\,·/ is 10 order two entities ("se paration of church and 
state"), the law mllst first recogn ize the existence or both entities. 
l'he j uridical conscqut!llce is Ihnt th e status o f rcligiolls entiti es is 
acknowledged by the E!'ilabJ ishmcnt Clause. and a sphere is 
reserved i ll which religio us ent ities may operate unhindered by 
govc rnment . 

Id. The United Sta!es Supreme Court resoundin gly endorsed alld applied a subset or the f-irst 

Amcndmcnl Doctrine of Church A ut noll1Y. known us the Mi nisterial Exr.;epl ion. in its unan imo us 

I I J.51111'"()I)IIIIUIl7J1I2)1) DOCX ~ - 13 . 
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J.O I 2 dC'~ isi on. / / OS{/I/I IC/ 8'/ "abo /" E1"Ongei ito! Lilt hercl/1 ClIII/"ch tim! School I'. EEOC. 565 U. S. --' 

132 S.C!. 69·-L Ollt:' of lhe hallmarks of Chur~h Autonomy law is thaI its applicm ions invoh es no 

balancing iCSI. 

llcrc, the ecclesia!itica l subject matter is the naml.::S of compiainEIIl\S a nd accused persOIlS 

vihen linked both to accusat ions of c.lcricnl sexual abuse ,mel to the ou tcome of Archd iocesc's 

response to such accusmions. Such individuals, their privacy. and their confidences are all 

prot(:'(.'\(;.·d by canon Im.v and pastoral cons iderations as ivlsgr. Sh~lmlcffcr explains. 

Woven throughout the body of rirsl Amendment Church Autonomy law is the repeated 

judicial recognition that government is structurally restrained from becoming entangled with 

church communications. This is beGausc ';a church in it s eo llcct ivc capacity Illusl be Cree to 

express rc ligious bdid's. profess matters of faith. and communicate its religious message," 

RH'eyel1lClI/III I'. COII/II/'I/ Oil Hllman Righls & Opporflll1ities. 98 Conn. ApI'. 646, 663 (Conn. 

App. CI. 2006) (quoting Petrllska v. Ganlloll Univ!-. 462 F.Jd 294. 306 8 07 (3d Cir. 2006)) and 

because forced disdosurc of otherwise confidential church cOllll11 Uni C,Hi ons wo uld have a 

chilling c lYcct on candid and open church communications, E.l:;.OC. \I. Catholic Universily oj 

America. 8] F.3d 455. 466 (D. C. Cir. 1996) (recogniz ing that thc "v~ ry process of inquiry" 

inherent in li ti gation and discovery \;vould affect how a religious organization governs itself in 

the I'utun.:). Accord ingly, civ il courts have repclitedly applied the rirst Amcndment to protect 

religious societies from disclos ing the confidential communications lhat consi itutes the prat.:tiec 

o f their rait h. See. e.g .. Rayhurn v. General CUI!/erellce of Sevenrh 8 DaJ' Ac/l'el1li.\·(s, 772 f.2d 

1164. 1171 (4th Cir. !9H5 ) {" the vcry proccss" of govcrnm(!nt inqu iry inrringes on ·' ri ghts 

guaranteed by thc Rcli gion Clau:ics"). 

I t25110/001»1i0l12J8:!)9.00CX I - 14 -
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In Nmiol/all.abo,. Reltlli()l1s /Jd. v. Calholic Bishop o/Chi('(lgo. 4-1-0 U.S. -1-90 (1979). the 

United States Supreme Cami interpreted the jurisdictioll o f the N LRB (IS not extend ing to 

Catho lic mino r s~lllinnri cs and schools bel:ausc or First Amendment Church A utonomy 

conl..'erns . This opinion contains very spec ific disclLssion of the type of const itutio nall y o ffensive 

discove ry that would accompany sllch juri sdiction. The opinion includes fi n appendix. id. ut 

507-0R. thnt gi\ cs exumples of the type or disco very ",,\ hich ll1<1y ilnpingl' on rights guarantced 

hy the Reli gion Clauscs: ' Jr!, at 502, n. 10. Two of these , put to H pri est depo ll ent ;11'(': "how 

many litl1q~ ics are required 3t Catholic: parochiH I schools?" and " how man y Masses are requi red 

at Cutholic parochia l high schoo ls?" lei. at 507-0H. 

t\ fier the cOllrt's discHSsion of the "inlrllsi\'eoess" of N LR B j l1l'isdict io l1 , see id. at 498-99, 

the cOllrt then ,\lrotc about d iscovery: 

Id. at 502 . 

Thc resolution of such cbarges by the Hoard, in many instances, 
wi ll necessaril y invo lve inquiry into the good J:lith of the position 
asserted by the clergy-adminis trators and its relationship to the 
school's reli gious miss ion, It is not only the l'oIH.' lusions that 
rna y bc rcached by thc Board w hich may impingc on ri ght s 
guara ntecd b y th c H(.' li gio n C h IlI SCS, but :.lI so the VCI'Y pI'Ul:C~S 
of inquiry Il':tding (0 findin gs a nd conclus ions of I:IW. 

The First Amendment p recludes govc rnment jurisdic tion over claims and related 

discovery that rei ales to preaching. Tiflo l1 v. A'1a/'slwll, 925 S .W .2d 672 (Tex. \996): 

congregational dialogucs and ch urc h literature dist ri hution, l3/ yce \" l:jJiseopal Cl7lIrc.:h in (lte 

Diocese o/C%I'Cldo, 289 F,3d 64H (10th Ci r. 2002): sta tements about the disci pline of a priest, 

Hiles v. Episcopal Dio,;esc of Massac:l11lsells, 773 N.E.2e1 929 (Mass. 2002); statemcnts about a 

parishioncr. O 'Connor v. Diocese of lIOna/LlIII , 889 P.2d 26 1 (Hawaii 1994); and statements 

prol ~ctcd as con! itl enti al Linder Roman Cathol ic Canon Law, Cim!jolfi v. fJali/sen, 230 r.supp. 

39.41 (N .D. 1o" •. 1964). 

- 15-
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rhe law withdl"HWS from the State ~Hl Y exC'rtion or reslrCli nt on free 
l:xc rcisc of religion. The frt'C'd olll or speech does not protect one 
agains t slande r, yet a person must b~ rree 10 say anything <Ind 
everything to his Church, at least so long as il is said in a 
recognized :md required procct:ding of the reli gion and 10 H 

recognized oHitia l of the religion. [T Ille person must 110t be 
pr<lhibitcd. by fear of court action either ci\'il or criminal against 
his person o r property, from acWally making the communication. 

Id. See also jJI/,.dllm v. Pllrdlllll, 301 P.3d 71K (Kan. App. 2013). 

rile First Amendmen t protects ji'ulII discovery ecclesiast ical tribunal records, id.; Rycl/1 \1, 

Uyan, 419 Mass. 86, 642 N.E. 21.1 10281.,1994); membership fi les, '['lime/" v. The Church q( Jesus 

Chrisl La/lcr-do)" Saims, 18 S.W. 3d 877, 896 (Tex. App.-Da\las 2000, no wril); church 

fimillcial records. Gipson v. Brown, 295 Ark . 371, 749 S.W.2d 297 (1988); li nd even matters as 

seemingly innocuous as dc mographi c information regarding a ministry'S cmployees. 

SOlllhll'CSlem BajJlisr Theulugical Seminary, 65 1 F .2d 277 (5th Ci r. 1981). 

7. CUlllpelling Disclosure of tfl e Names of CO l1lp/ail1(fl/ls ami /lc.·c.' llsed 

Persoll!! Vio lates til e Missouri ReligioU.\" Freedolll Resloralioll Act, ft1u. Rev. Slnl. § i .3()2 (/ml 

Ill e Firsl ;! me" dl1l ellf Free £v:ercise Cla llse. Missouri is onc of [ineen states with a Rel igious 

f'reedol1l Restoration Act ("Mi ssouri RFRA "). Mo. Re v. Stat. § 1.302. Under Missouri RF RA, if 

the COllrl' S order burdens the rel igiolLs exerc ise or complainants. aI,;cused persons, the 

Archd iocese. and Archbishop Carl son as shown in Msgr. ShamiefTcr1s anidavit, the state must 

show a compelling govel1lll1ental illteresl unless the order is a rule of general applicabi lity. id. 

The order is nol gcnerally app licable. It ca ll ed for and received the COllrl' s evaluation 

individualized for the Defendan ts in thi s casco See discllssion or individualized assessment in 

Emp/t)),lIIen/ Dil'. \I I)·mill!. 494 U.S. 1-;72. 8&4 (19<)0). 

As described earlier. it is difli cull to iden tify any state interest, much less a compel lin g, 

one. lor orderi ng, the Defe ndants to produce the names in £Illest ion. "The compelling imerest 

- I G -
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standard is not "\\::lterl!d down" but <'rea ll y meanS what it says:' Chl/rch of 111(' 1.lIkllllli 

JJa/wlll . lye 1'. CilY (~f Ifia/C'{lh. 50S U.S. 520. 546 ( 11.)93 ). I-':ven if the st.ltC·S inte rest were clear. 

it C~I )1J10t be compdling governmenta l inlcrest because the state has inocu la ted itself from 

liability and product in identical ci rcumstances by preserv ing the ductrinc o f sovercign 

immlillit y. Mo. Rev. Sial. § 53 7.600. II is o f note Ihal Missouri's prese rvati on of sovereign 

immunity [or governmcn t institutions caring ror chil cln.:n continues even though il is well 

cs t£lb li shcd that Missuu ri governmental inst itutions have substant ial cuntinuing nrobk'nlS or 

pemlitting, the children in their C(l re to be sexually abused. See, e.g , Associated Press. Missouri: 

'f'eacher abuse il11 'es /igalion Spill'S call for change (Oclober J I, 2007) C·rn Missouri, 87 li censed 

teaches lost their !.:reden tials from 200 1 through 2005 because of sexual misconduct .. : '); 

Cynth ia Newsome. An a/arllling I1l11l/ber oj Kalls{/;'j" City Missollri Pllblic Schoul leathers Cire 

being ",:tused (4 abl/se. Seripp!i Mcd ia (November 26 , 20 12) (111 the 20 11 school year, the 

Department of Family Services received com plaints o r child abuse abo ut 34 KCMSD teac hers; 

unct 34 more during the fi rst semester of2012). The government's interest "cannot be regarded 

as proleeiing an intcrest 'of the highest order' , .. w hen it leaves appreciable damagt! to that 

supposed ly vital interest unprohibited:' Luk!llll i , 508 U.S . al 547. For similar reasons. names 

should not be disclosed tinder First Amcndment free exercise jurisprudence. 

C. The S unset P" o"is io n Des troYs the PIII'nose of the I)rotcctive Urllu . 

\. Under Supreme Court Rule 56.0 1. the purpose of a protective order is to protect 

"01 pany or perSall" from annoyance, cmbarrassmen t, oppression, or undue burden or expense. 

2. Defendants rcspe{;tfl!l1y rcqlles l l1lodifi{;ation or the Courl 's nmend mcni 10 the 

Protective Order. The Protect ive Ordt!f signed by the COLIn recognizes that "sensitive. persona l, 

privileged, confidentia l or proprietary information" may be t:xchangt:d between the parlies in thi s 

I I 25K()If)()(J()U/ IUS239.DO<.:.x ! - 17 -
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case and makcs that ll1at~rial subject to confidentia li ty protection- including. for instance, 

dm:umcnt s o r other malerials containi ng tht! Plainti frs true name. See Nov. 15,2013 P ro tective 

Order'12. n('CHuse of its sensiti ve m' t l'rc.~. the Order provide~ that Conlidentia l informat ion "may 

be used exclusively in eunnl.!ct ion with thi ~ case" and may be di sclosed onl y 10 certain categories 

ofclesignul~d persons in connection w ith preparing this cUSe for trial. Jd ' 15 ? 

!lowe"er, the Courl also wrotc into the Ack.nowlcdgement to he s igned by those persons 

receivi ng Conlidcntial inform at ion that "tbe ubligations under Ihi s Acknowledgement wi ll 

tcrminate 5 ycars afte r tile date of lin al disposilion o f the above-referenced cause in the abovc-

captioned Cour!.·· 1d. ex . A . If the Co urt intended 10 release parties who receive Confidential 

info rm at ion Ii-om the obligation of keeping it confidential ailer five years have passed, then the 

COllrt should modify the Protec ti ve Order to remo ve that language. ) 

It dt:!i es the purpose of havi ng confidenti ali ty pro tections to remove them after the case is 

concluded. As the Missou ri Supreme COllrt has put it. "rilf panies could not rel y upon Ihe 

prottct ive orde rs and agrc~menls, during and a fter the trial process, a ll productions o f sensitive 

lll::ltcri al would rl;!quire litigation to thi s Court. " Slafe ex reI. Ford Moror Co. ,', Mal1ners, 239 

S.W.3d 583, SS S (Mo. 2007) (emphasis added). Thus, in Ford Mofor Co. the Court held thut 

"the trial cuurt abused its disc retio n in vacatin g the no n-sharing protective order ane r the 

litigation ended." as Ford was relyin g on an effect ive protective ord er io last past the end of the 

litiga tion in makin g confiden tial productions. Id at 5&9. "[1 would be unreasonab le 10 condude 

2 Specifically, confidential materia l may be given to (a) counsel and their staff; (b) outside 
consultants/experts assisting counsel; (c) the COlin and its sta ff; Cd) depo nents and wit nesses a t 
depositions. hearing, o r trial, or in preparing therefore; and (c) court reponers or others recording 
or transcribing testimon y at depositions, hearin g, o r tria[. Nuv. 15,20 13 Protec ti ve Order ',15. 

J If the Court 's intent was otherwi se, perhaps to limi t the requirement of mai ntaining the s igned 
Acknowledgements to un ly fi ve years (as the COLIrt noted its amend lllcnt in Ihat paragraph, sec 
' i9), thcn Defendan ts request c larificati on rather than modilicution . 

t ' 251:1U1WOWI ' lJ82J{J LXX'X I - I H -
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Iha! Ford wou ld havl.' insisted on Ihis pro\L'ctioll ;l11d al lowed accC'ss 10 thc: ir l'ompany files , r lhe 

non-sharing protective order was ol1 ly to last until the sel1 lemenl of the di spllte." Jd. at 58R. 

Indeed. crafting protec ti ve orders to cn5un.! that con !idc l1ti.:tlit), is maintained anel' the 

act ion is r\:!solvcd. for inswlH.:e by ensuring the l'\:!ll1 rn of con lident ial materia l. is by far the 

C0l111110n ru le. See J-'oliqllill v. Garden Way, Ille .. 989 F.2d 527. 5:15 (1st Cir. 1993) ("" Where tile 

distril.:t court docs protect material during discove ry. it is common to provide:. as the magistrate 

judge did here. fur posHrial protection ... : '); Slate ex I'e/. Siale Farm Mil l. A I/to. Ins . Co. v. 

Bedell. 7J9 S.E.2d 722. 742 (W. Va. 201 1) (noling that "with a protec tive order comes. a lso, the 

incorporation or tcrm s to safeguard ihc documents it embraces," su rveyi ng procedure from 

IIUlm:rOliS courts. and find ing clauses requi ring. destruction or rCimn of confidential documents 

after the GISC ends is a "widdy-acccpted practi ce" and "i s a proper provision to incorporate into 

~ protec ti ve order to enSllre the c.on tinucd protect ion of the documents subjcct to its terms''). 

Putting a prospel:tivc cxpiralion date on a protective order runs counter to many 

imporLant polic ies. Pirst. protec tive orders like the one here. which exists to protect aga inst the 

public disclosu l't!- of highly sensit ive material. arc gran ted prcc ise ly because inlcl1'l1l3tion needs \() 

be shl:l tcrcd from the public eye. Making a protecti ve order l:xp ire in fi ve ye.ars· lime does not 

"proteet a pHrty or person from annoyance, embarrassment. fo rJ oppression," Mo. R. e iv. P. 

56.01(c), but ralher (at most) merely delays those harms 10 be visited another day and therefore 

docs nOI serve the purposes of the rule. 

Second. it wou ld defeat the purpuse of limiting the Cunfidel1tiHI in fo rmat ion to "be used 

('xclusively in connection wilh this cuse." Nov. 15.2013 PnHcclivt;! Ordcr ~5. to allow disclosu re 

aftc r the case has ended. See Reis ". J(!1I'O Disl. COl/ I" fiJI' Polk Ol/y.. 787 N. W .2d 61,67 (Iowu 

2010) ('The limitation un usc of thest.! documents to the 'preparation ror and Ihe conduc ting of 

- 19 -
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this pro(:~cJing' would be meaninglt!ss "'~rc the prolcct i\·t urde r to expi re upon dismissn l or 

judgment, To Ihe contrary. Iht.:rc is no p~rl11issivc li se 1'01' the documents after di smissal.· '). 

Third. il would frustrate the important goal of encoura ging disclosure by undermining the 

pHrlies' (;onlidcncc tha t sensiti ve materi al will be protected, " IJ the parties w~rc free to di sclose 

confidential inlol'mati on upon dislll issu l of a case. protective orders would cease to fulfill th eir 

intended purpose" hic h is to encourage rull di sclosure o f a ll relev(IIlI infonnnlion:' Yates v. 

AjJplied Pnjorll/{ll7ce Technolugies. fllc .. 205 F.R.D. 497, 50 1 (S .D. Ohio 2002); ac:cord Ford 

. ~II()IOr Co .. 239 S. W.3d 1.11 588 ("The COllrl agrces Ihat discovery should be l:ondueted in the 

most practical and cost e fficient way possible . llowever. f<lilure to respeci the product ion of 

documents subject tu protective o rders would hinder. not furt her. Ihi s goaL") (emphasis uddcd)~ 

Reis . 787 N.W.2d Ht 67 (justifications for protective ordcrs "cont inue past dismissal" because 

s llch <Ill aSSlIl'HJlce is necessary to case di sco ve ry): Poliquin. 9S9 F.2d at 535 (recognizing that 

"the lubricClting effccts o f the protective order on pre·lrial di scovery wou ld be lost if the order 

ex pired at the t:nd o f the case01
). 

A nd there is no rat ionale for limi ting confidentialit y protections to fi ve yea rs in thi s c<lse . 

The Court should have no concern about over·dt:'signation of Conli.dent ial material , as the 

P rotective Order contains a procedure for the part ies to bring d isagreements abo ut whether 

in Jo rnUltioll is properly designated " Confidential" before the Court for reso lution. Nov. 15,20 13 

Protect ivc O rder ' ]1 0. Thus, thc on ly info rmation that wi ll have confidentia li ty protection at the 

end o f this case is ei ther (a) that \ovhich the parties agree is properly designated Confidential 

bC<':HlLSC il is "sensit ive. personaL pri v il eged. confidl:!l1lial o r proprietary in lonnallo l1 ." id. 2, or 

(b) Ihal ""hieh the Court has olhe rwise gxpresslv declared 10 be properly designated Conlidcn tial. 

11251H1l1JOOlJOIl 23H!)9 DOCX I -2U -



Exhibit 18

E
lectronically F

iled - E
A

S
T

E
R

N
 D

IS
T

R
IC

T
 C

T
 O

F
 A

P
P

E
A

LS
 - January 02, 2014 - 06:07 P

M

Li kewi~e. should any th ird pflrly bdicve it is en titled to COlludential matcri~d s in fi, 'c 

ycn rs' time (or souller). it can always make a request to intervene and to ask 1'01' those male-rials. 

Ir t;:lltitkrJ lu do so. the third pany would get them~ if not. it wou ldn·t. Of col1l'se, should either of 

the cu rrent panies believ!.! in the fu ture that some specific piel:c of Conlidcntial inronmll ion 

should no longer be protected. the)' too L'ou ld ask the Court to modify the Orele r and thl.! issue 

could easily be It:ed up that way. 

']'0 b!:. clear. Defendants arc not aware of allY piece of Ihe Confiden tial in formation the 

Coun has already agreed should be subject to protection that would be prudclH to make public in 

live years - but if anyone felt that there was such information. clearl y the way to proceed is for 

the interested pany to art iculate such a request at that time, not for the Court to preemptively 

wi thdraw confident iali ty protection luI' all Conlident ial information, en masse, in fi ve years. 

See. e.g .. Yates, 205 F.R.D. at 50 1 ("if Plaintiffs wis hed to lise deposition testimony subjec t to 

that ll)rotec tive] order in supporl of their memorandum in opposition. they should have sought 

mudification of that order fi'olll the issuing cOLIn," rather than viewing it as ha vi ng expired a[ler 

the prior case); IJOJiqllill, 989 F.2d at 535 (the "common" practice is to provide for ongoing 

protection in the orde r. since "(1 protect ive ordcr, like any ongoing injunc tion, is always subjcct 

to the inhcrent power of the district cOlin to relax or tenn inale the order. even aftcr judgment") ; 

fJil'lciJeira v. Alistale Ins. Co., 190 P.3c1 322, 337 (N.M. 2008) (exp laini ng in trade secret case 

that "protective orders should expire only upon an affirmative o rder of the tria l court " ; such a 

"prccaution will avoid the confusion that was caused by the autom::l.Iic expi rat ion provision of tbe 

protective order''). An affirmalive o rde r upon applicat ion of an interested party is the normal , 

heltc r, and safer way to terminate confidentiality for such sensitive materi al. should thaI ever be 

warranted. 

! 1 2~ R f)/()()(}OO' 1).J 1I239 ooex I - 2 1 -
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Finally. the Protecti\t, Order's decision to fender unprotected all of both sides' 

Contidcntial information. simply be~ause tive ycars havc passed sinee the end of the Case. res ts 

on no shuwing of good cause. See Mo. R. Civ. P. 56.0 I (c). No analysis of whether Confidenti al 

informat ion should becollll! public (;uuld be undertaken now becausc. a\ this point in timt', the 

parties have not yct exchanged 'II! of Ihe discovery, 01' had any o f" Ihe depositions ~llld olher 

testimonial proceedings. pussibly including trial. in whieh the scnsiliv~ ConfidentiHI inlol'lnalion 

will be rai sed. [l ~annot possibly be pred icted at this mo ment that any piece of Ihe COlllidcnlial 

inlonuation in thi s case, much less all of it, wou ld be safe to disclose in fi ve years. See Siale ex 

rei. Ford MaiOI' Co. v. Manners, 239 S. W.3d 583 , 58G (Mo. 2007) (abuse of disc retion for 

protective order 10 be "d ea rl y against the logi(; of circumstances")' 

As just one example. Plainl ilT. doubtless, would oppose public disclosure or her 

con lickntial information (her name) five years after Ihi s suit. ends. Der~ndants certainl y have no 

plans or desire 10 do so. Y d under the present Ordcr. every wilness who saw or heard her name 

at {l dt:positioll , evt:ry t:ourl reporter or stenographer in attendance, and eve ry expclt or consultant 

\vho li.!arncd it during the case will he free to shollt il from the fOOftOps five years after the case 

ends, simply because live years have passed. Unless the Order is modi lied , tlmt will be true [or 

every singic piece ofConfidenlial information illlh is case. no mailer how sen~i li vco 

Thus, Defendants respectfully request that Ihe Court rcmove lhe handwritten language 

from the Protective Ordclo's Acknowledgement. 

VII. CONCLUSION AND RICQlfl(ST FO il RELIEF. 

For lhe rC:lsons slated in Ihis lender and 111olion , Defendants respectfully request thallhc 

Court finds and orders: 

- 22 -
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1\. Dd't'ndant has sllbs tantiall ) complil.'d "jlh thr Court's May 13.20 13 ami 

N ovember 15. 2013 orders. and the Caliri lifts the curr~nt risk of sanction stated ill that 

order: 

13. The Couri find s that the purposes [or the production of the Matrix-

possible proof 0(" nutice and issues related 10 punitive dall1ages- is sat isfied without 

proclw.: ing names or comphlinfln ls and acclIsed indi viduals and Derenchmls need nol 

produce sLlch ; 

C. T he Protective Order previously entered by the Court is hereby made 

permanent and the five year sunset provision is hereby removed; 

D. The Courl den ies John Doc ' s Illotion to intervene as moot because the 

names shall not be released; 

E. And 1'01' such other and fu rther relief as the Cuurtdcemsj usl and proper. 

1 1 2~ItO/OOOOOI I 231!239 rxxx.) 

ReSpeClrully submittc:d, 

CARMODY MacDONA LD P.C. 

IlY~~ 
Ger<lrd T . Carmody, 1124769 
David 1'. Stoeborl, 1146024 
I{Y8lUl C. Carmody, #5683 I 

and 
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LEW IS ROCA ROTI-IGERIlER LLP 
L. Martin Nussbaum 
SCO II M. Browning 
William Voit 
Telephone (719) 386-3000 
Pacsimilc (719) 386-3070 
mHussbauln@lrrl aw.com 
sbrowning@lrrla\v.colll 
wvoit@lrrlaw.com 

Attorneys lor Defendants 

CERTIfiCATE OF SERVI CE 

On 16th clay of December, 2013, a copy of the fo regoing was served via hand delivery 
and email on: 

Kenneth M. Chackcs 
M. Susan Carl son I Nicole E. Gorovsky 
Clmckes. Carlson & Ilalquist. LLP 
908 Olive Street, Suite 200 
St. Louis, Missouri 63101 
kchackcs@cch-law.com 

and via email all: 

.k-m·ey R. Anderson 

.JefT Anderson & Associates, P.A. 
E-1000 [irst Nat iona l Hank I3ui lding 
332 Minnesota SirccL 
SI. Paul, Minnesota 5510 1 
.icff@andcrsonadvocates.com 
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 1 

 IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS 

TWENTY-SECOND JUDICIAL 

 STATE OF MISSOURI 

 

JANE DOE 92,    ) 

) 

Plaintiff,  ) 

) 

vs.      ) Cause No. 1122-CC10165  

) 

ARCHDIOCESE OF ST. LOUIS, a Non- ) Div. 1 

Profit Corporation, ARCHBISHOP   )  

ROBERT J. CARLSON of the Archdiocese )  

of St. Louis, and FATHER JOSEPH Ross ) 

) 

Defendants.  ) 

 

 

 PLAINTIFF’S MOTION FOR SANCTIONS AND 

PLAINTIFF=S RESPONSE TO DEFENDANTS MOTION FOR  

MODIFICATION OF ORDER  

 

 After seven months, four hearings, several motions to reconsider, and after being 

threatened with sanctions, Defendants not only blatantly failed to comply with this Court’s 

orders of May 13, 2013 and November 15, 2013, they brazenly seek yet again to modify the 

orders.  Defendants show deliberate disregard for the authority of the Court.  Plaintiff opposes 

Defendants’ motion to modify and respectfully requests that the Court sanction Defendants for 

their discovery abuses and blatant disregard for this Court's authority by entering an order 

striking the pleadings of Defendants, entering a default judgment against Defendants, and 

prohibiting Defendants from presenting any evidence in defense of Plaintiff's claims against 

them.  
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 2 

I. PROCEDURAL HISTORY
1
 

On October 24, 2011, Plaintiff filed a petition with this Court alleging multiple claims 

against the Archbishop and Archdiocese of St. Louis and against Joseph Ross. The four count 

petition alleges sexual abuse and/or battery against all defendants, and negligent supervision of a 

priest.  It also alleges intentional failure to supervise clergy, and negligent failure to supervise 

children against the Archdiocese and the Archbishop.  

Since that time, discovery has been ongoing. On March 5, 2013, Plaintiff filed a motion 

to compel. Plaintiff sought to compel the Defendants to disclose information in response to the 

following interrogatories: 

19. Describe each and every allegation of sexual contact with a minor 

made against any priest and/or employee serving within Defendant 

Archdiocese that was made known to any official of Defendant 

during the 20 years prior to and/or during the period of time 

covering the sexual contact alleged in this case. 

 

ANSWER: 
 

20. Describe each and every allegation of sexual contact with a minor 

made against any priest and/or employee serving within Defendant 

Archdiocese that was made known to any official of Defendant 

after the sexual contact alleged in this case. 

 

ANSWER: 
 

 The motion was argued on May 13, 2013, and Defendants were ordered to disclose 

documents in this case.  Specifically, the Court stated the following: 

The Court grants in part Plaintiff’s motion to compel discovery of 

                                                 
1
 In their Motion to Modify, Defendants include a few paragraphs under the heading “Plaintiff’s allegations.” 

(D.Motion 1-2). What follows includes a number of statements that are absolutely not Plaintiff’s allegations.  They 

are Defendants’ conjectures and possibly their proposed defenses.  Labeling this section as “Plaintiff’s allegations” 

is misleading at best.  Moreover, Defendants’ statement that “SNAP routinely publishes discovery from sex abuse 

litigation,” seems to be an attempt to scare the Court into believing that Plaintiff and her attorneys will violate the 

protective order by providing information to SNAP.  This insinuation, coupled with Defense counsel’s argument in 

Court that Plaintiff’s counsel merely wants to solicit new clients is beyond the pale.  
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 3 

complaints of sexual abuse by others. Defendants shall provide, for 

the period 1983-2003, (a) the date of the complaint or allegation, 

(b) the nature of the complaint, (c) identity of the complainant, (d) 

to whom the complaint was made, (e) identity of the alleged 

abuser, and (f) the outcome of the complaint.   

 

 The Court gave Defendants 60 days to comply with the above order.  On June 28, 2013, 

Defendants filed a Motion for Partial Reconsideration of Order to Compel. In the motion, 

Defendants argued that the Court’s order was overbroad, unduly burdensome, and that it invaded 

the rights of third parties. Defendants then failed to comply with that order and Plaintiff filed a 

motion for contempt and/or sanctions against Defendants. 

 Defendants Motion to Reconsider and Plaintiff’s Motion for Sanctions were taken up in a 

hearing held on November 15, 2013. Following the hearing, and after considering all of the 

Defendant’s arguments, the Court ordered that as to clergy employees, the May 13, 2013 order 

stood as written. (The Court modified the extent of the discovery for non-clergy employees). The 

Court added that Defendants had 30 days to produce the information “or Defendants’ pleadings 

will be stricken.”  

 During the week before the discovery was due to be produced, Defendants hired new 

counsel who then called for a hearing to reconsider the issues for the third time.  Defendants 

failed to file a motion, but merely showed up at the Courthouse and asked the Court for a 

hearing.  Without telling Plaintiffs what their arguments would be, Defendants scheduled a 

hearing for December 13, 2013.   

 At the December 13, 2013 hearing, Defendants again asked the Court to reconsider its 

discovery order. Among other things, Defendants’ specifically requested that they not be 

required to reveal names of complainants or of accused individuals. The Court refused, and 
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 4 

warned Defendants that if they did not “substantially comply” with the Court’s order they risked 

having their pleadings stricken. 

 On December 16, 2013, the last day for compliance, at 4:30pm, Defendants provided 

what they call a “matrix” to Plaintiffs’ counsel.  The “matrix” fails to identify a single accused 

abuser or any complainant.  The “matrix” further fails to describe the occurrences of abuse other 

than to say on every single entry, “alleged sexual abuse of a minor.”  The “matrix” further fails 

to describe the outcomes of the allegations other than in generic terms like, “made report,” or 

“unsubstantiated.”  

 Even more puzzling, Defendants filed a Motion to Modify this Court’s order which 

explained the “matrix” as being incomplete because not all of the parishes and agencies of the 

Archdiocese responded to their requests for information.  

II. ANALYSIS 

Despite the fact that it fails to comply with this Court’s orders in just about every way, 

Defendants allege that their “matrix” constitutes substantial compliance with the Court’s 

previous orders.   Moreover, Defendants manipulatively attempt to divert the Court’s attention 

from their failure to comply with presentations of other previously ordered untimely disclosures.  

The “Tender of Documents” section of Defendants’ Motion to Modify is equivalent to a child 

who has been caught stealing who tells his parent that because he did the homework that mom 

asked him to do two weeks ago, they should ignore his current crime. This Court should not fall 

for such antics.  

Defendants further attempt to lead the Court astray by yet again arguing that they do not 

have to comply with the Order of a Circuit Court Judge if, in their personal judgment, they 
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disagree with the order.  This shows complete disrespect of the Court, the legal system, and the 

pursuit of justice.  

A. Defendants’ Failure To Produce Ordered Discovery Forces This Court To Follow 

Through With Its Threat Of Sanctions 

 The Court stated unequivocally on May 13, 2013, that if Defendants failed to provide 

Plaintiff with information regarding allegations of sexual abuse within the Archdiocese made 

between 1983 and 2003, their pleadings would be stricken.  The Court has no choice but to 

follow through on its warning.   

 Missouri Supreme Court Rule 61.01 states that:  

If a party fails to answer interrogatories…or if objections filed 

thereto which are thereafter overruled and the interrogatories are 

not timely answered, the Court may, upon motion and reasonable 

notice to other parties, make such orders in regard to the failure as 

are just and among others the following: 

o (1)  An order striking pleadings or parts thereof, or 

dismissing the action or proceeding or any part thereof, or render a 

judgment by default against the disobedient party. 

o (2)  Upon the showing of reasonable excuse, the court may 

grant the party failing to answer the interrogatories additional time 

to file answers but such order shall provide that if the party fails to 

answer the interrogatories within the additional time allowed, the 

pleadings of such party shall be stricken or the action be dismissed 

or that a default judgment shall be rendered against the disobedient 

party. 

 

On November 15, 2013, despite Defendants’ failure to provide a reasonable excuse, the 

Court followed part (2) of the rule.  The Court granted Defendants additional time to file answers 

and stated in the order that if the Defendants failed to follow the order within the additional time 

allowed, “The Defendants’ pleadings shall be stricken.” The Court again warned Defendants on 

December 13, 2013, that if they failed to substantially comply, their pleadings would be stricken.   
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 6 

Defendants failed to substantially comply on December 16, 2013, and therefore, 

according to Rule 61.01 above, their pleadings shall be stricken.  The rule does not allow wiggle 

room if Defendants just decide that they want to argue the issue one more time with bigger and 

better law firms.  It does not allow them to substitute their own judgment for the Court’s in 

determining that the order was not justified.  It does not permit Defendants to comply with older 

orders in an attempt to evade the current one.  It does not support the concealment of whichever 

parts of the discovery that Defendants deem uncomfortable for them. Defendants have put the 

Court in the position of being forced to sanction defendants lest becoming weak, irrelevant and 

ineffective.   

The trial Court is vested with broad discretion to control discovery. Goede v. Aerojet 

Gen. Corp, 143 S.W.3d 14, 16-19 (Mo.App.E.D. 2004).  “The purposes of discovery are to 

eliminate concealment and surprise, to aid litigants in determining facts prior to trial, and to 

provide litigants with access to proper information with which to develop their respective 

contentions and to present their respective sides on issues framed by the pleadings.” Id.  

“Discovery is not intended to be a battleground where victory is awarded to the most clever 

and combative adversary.” Id. 

Rule 61.01(a) provides that “any failure to act described in this Rule may not be excused 

on the ground that the discovery sought is objectionable,” if objections filed thereto are thereafter 

overruled. Moreover, “an evasive or incomplete answer is to be treated as a failure to answer.” 

Mo.Sup.Ct. R. 61.01 (a).   

The particular sanction of striking a party’s pleadings is an acceptable punishment for 

failure to answer interrogatories. Rule 61.01; Edison v. Edison, 7 S.W.3d 495, 499 

(Mo.App.W.D. 1999); Karolat v. Karolat, 151 S.W.3d 852, 857 (Mo.App.W.D. 2004) (“The 
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 7 

imposition of sanctions for a party’s failure to participate in discovery, including an order 

denying the right to cross-examine witnesses and present defenses is a matter within the 

discretion of the trial court.” Citing Edison); Zimmer v. Fisher, 171 S.W.3d 76, 81 (Mo.App.E.D. 

2005) (“Fisher provided a few of the requested documents right before trial, but still did not 

come close to satisfying the discovery request…after reviewing the record and taking into 

account Defendant’s inexcusable, repeated, protracted and contemptuous failure to comply with 

discovery rules and court orders, we find that the court did not abuse its discretion in granting 

[Plaintiff’s] second motions for sanctions and entering a default judgment.”); Geisler v. Geisler, 

731 S.W.2d 33, 34 (Mo.App.E.D. 1987); see also Anderson v. Arrow Trucking Co., 181 S.W.3d 

185, 188 (Mo. App.W.D. 2005) (“The circuit court has much discretion in controlling discovery 

and determining the proper remedy—including sanctions—for a party's noncompliance.”).   

 In Anderson, the appellate court upheld the trial court's imposition of a judgment against 

a party for failure to comply with discovery, finding that the defendant had: (1) been evasive and 

not forthcoming in supplying information and documents requested by the plaintiffs during 

discovery, and (2) continually failed to comply with discovery despite “reasonable notice” from 

both the opposing party and the court that such discovery was required.  Id. at 185, 188. 

 As a result of Defendants' blatant disregard of this Court's Order authority, Plaintiff has 

suffered significant prejudice, to wit: 

1. Plaintiff has been deprived of the ability to evaluate information known to exist that 

would contradict Defendants' claims that harm was not certain or substantially certain to 

occur by knowingly placing sexually abusive priests into contact with minors.    

2. Plaintiff has suffered a significant loss regarding the time necessary to prepare for trial on 

this issue. 
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 8 

3. Plaintiff has been deprived of the ability to make a prima facie showing of intentional 

failure to supervise in this case.  

4. In their blatant disregard for this Court's authority, Defendants have been and continue to 

be evasive and fail to be forthcoming in supplying information and documents requested 

by Plaintiff during the normal course of discovery and pursuant to the discovery rules.   

Accordingly, Plaintiff again asks this Court to impose the sanctions that it proclaimed it would 

impose in this situation. The Court gave Defendants over seven months to comply, four times to 

be heard on the matter, explicit instructions as to how to comply with its order, and warnings 

regarding the consequences for failure to comply.  Sanctions are not only appropriate here, they 

are mandated.   

B. Plaintiff will again Re-Iterate how Useless The “Matrix” Provided by Defendants is for 

Discovery 

The matrix provided by Defendants contains insufficient information for Plaintiff to 

conduct meaningful discovery in this case.  Plaintiff cannot use it to cross examine, to investigate 

impeachment, to investigate the patterns and practices of the Archdiocese in handling abuse 

cases, or to speak with witnesses.   

Defendants did not identify which accused employees on the list are clergy and which are 

not.  The matrix does not explain which level of clergy they may be.  It is important to know 

whether an accused abuser is the supervisor involved in this case, the Deacon in charge of 

handling sexual abuse allegations, or even if he is the Archbishop. All of this information would 

assist Plaintiff in discovering whether Defendants knew of the harm of sexual abuse and ignored 

it.  
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Plaintiff cannot tell from the information provided where the accused employees worked. 

It is possible that Plaintiff could learn that all pedophile priests were sent to St. Cronan’s where 

Plaintiff was abused, or that all of the St. Cronan’s priests were prior abusers. It is further 

impossible to tell whether many of the abusers had the same supervisor or mentor.  

C. Despite the Fact that the Court has Ordered the Disclosure of the Information Multiple 

Times, Plaintiff will Gratuitously Re-Address Why the Information is Necessary 

 As explained above, Defendants are not entitled to ignore an unfavorable court order 

merely because they disagree with it.  However, out of an abundance of caution, Plaintiff will 

gratuitously address why the order was justified in the first place.   

The four count petition in this case alleges sexual abuse and/or battery against all 

defendants, and negligent supervision of a priest.  It also alleges intentional failure to supervise 

clergy, and negligent failure to supervise children against the Archdiocese and the Archbishop.  

Plaintiff is aware that the Missouri Supreme Court, in Gibson v. Brewer, 952 S.W.2d 245 

(Mo.banc 1997), held that negligence claims against religious institutions cannot survive. Gibson  

also forecloses the possibility of any breach of fiduciary claims against religious institutions. 

Although counsel argues vehemently in these cases that institutions should be liable for Sexual 

Abuse and Battery under an aiding and abetting theory, the issue is, at best, not yet settled.   

This means that in the State of Missouri, victims of sexual abuse, like Plaintiff, must 

prove intentional failure to supervise claims against religious institutions in order to hold them 

liable in any way. Only Utah and Wisconsin have a standard this difficult to obtain.  All other 

states allow negligence claims against religious institutions.  Plaintiff explains this not to criticize 

the Missouri Supreme Court, but to demonstrate Plaintiff’s high burden of proof in this matter.  
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In Gibson, the Missouri Supreme Court held a cause of action for intentional failure to 

supervise clergy is stated if (1) a supervisor exists (2) the supervisor knew that harm was certain 

or substantially certain to result, (3) the supervisor disregarded this known risk, (4) the 

supervisor's inaction caused damage, and (5) the other requirements of the Restatement (Second) 

of Torts, section 317 are met. Gibson, 952 S.W.2d at 248.  

The second and third elements of the offense are notable here.  Plaintiff must prove that 

“the supervisor knew that harm was certain or substantially certain to result, and that the 

supervisor disregarded the known risk” Id.  Plaintiff has some information in this case to show 

that a supervisor existed, that the supervisor disregarded the risk of placing a pedophile priest in 

a position with access to children, that the supervisor’s inaction caused damage, and to show the 

other requirements of the Restatement (Second) of Torts, section 317 are met (all of the abuse in 

this case occurred on the premises of the Archdiocese). However, in order to prove that the 

supervisor knew that harm was certain or substantially certain to result, Plaintiff must rely on 

sufficient additional discovery.  

                For nearly 100 years, Missouri law has held that where, as here, motive or intent is at 

issue, other similar acts by a party are relevant and admissible to show the party’s motive or 

intent in the act at issue. 

The rule is firmly established in the jurisprudence of this state as 

well as in other jurisdictions that when the question in issue is one 

involving intent[,] evidence of other acts and conduct of a party of 

kindred character to the one under investigation, in order to 

illustrate or establish the intent or motive of the particular act 

directly in judgment before the court[,] has always been admissible 

both in criminal as well as civil cases. 

 

Powell v. St. Louis & S.F.R. Co., 229 Mo. 246, 129 S.W. 963, 971 (Mo. 1910) (decedent’s intent 

in boarding a train at issue). 
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                This rule of law has not changed in the intervening years.  See, e.g., Brockman v. 

Regency Financial Corp., 124 S.W.3d 43, 51 (Mo.App.W.D. 2004) (V. Howard, J.) (“When 

intent or mental culpability must be proven, a party’s actions towards others tending to 

demonstrate the intent with which the party may have acted in the present case become 

relevant.”);  

          Moreover, Missouri follows the equivalent of Federal Rules of Evidence 404 that states 

that:  

 

(b) Crimes, Wrongs, or Other Acts. 

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is 

not admissible to prove a person’s character in order to show that 

on a particular occasion the person acted in accordance with the 

character. 

(2) Permitted Uses; Notice in a Criminal Case. This evidence 

may be admissible for another purpose, such as proving motive, 

opportunity, intent, preparation, plan, knowledge, identity, absence 

of mistake, or lack of accident.  

 

In other words, Missouri recognizes that one may have to present evidence of the bad acts of 

witnesses in order to prove inter alia intent, motive, knowledge and absence of mistake or lack 

of accident. State v. Williams, 976 S.W.2d 1, 4 (Mo. Ct. App. 1998); State v. Sladek, 835 

S.W.2d 308 (Mo. 1992); State v. Reese, 274 S.W.2d 304 (Mo. 1954).  

 One way that Plaintiff can show that Defendants knew that harm was certain or 

substantially certain to result is by presenting at trial, the institutional historical knowledge of the 

Archdiocese of St. Louis. Accordingly, Plaintiff is required to discover and evaluate this history. 

As Plaintiff is required to prove intent in the intentional failure to supervise claim, there may be 

no other way to do it than by showing that the Archdiocesan supervisors were aware that placing 

E
le

c
tro

n
ic

a
lly

 F
ile

d
 - C

ity
 o

f S
t. L

o
u

is
 - D

e
c
e

m
b

e
r 1

9
, 2

0
1

3
 - 0

3
:3

7
 P

M
Motion for Sanctions Page 11 of 321

Exhibit 19

E
lectronically F

iled - E
A

S
T

E
R

N
 D

IS
T

R
IC

T
 C

T
 O

F
 A

P
P

E
A

LS
 - January 02, 2014 - 06:07 P

M



 12 

pedophile priests with minors was certain or substantially certain to cause harm.   

One reads that last sentence and is tempted to say “well, that’s just obvious,” but the 

Plaintiff has the burden of proving it. Plaintiff might be obligated to present witnesses at trial to 

testify that they too were harmed by pedophile priests, the Archdiocese knew about it, and that 

cumulatively they represent the Defendants knowledge that harm was certain or substantially 

certain to result. Granting Defendants Motion to Modify will Foreclose Plaintiff from Making a 

Prima Facie Case of Intentional Failure to Supervise Clergy  

Furthermore, the Church often attempts to refute this element and may do so in this case. 

Defendants may argue at trial that, at the time of Plaintiff’s abuse, they thought that priests who 

harmed children but then went to treatment programs, as Ross did in this case, were deemed safe 

to be around children.  They may argue that although now they understand the perils of child 

abuse, during the time of Plaintiff’s abuse in the late 1990’s they just didn’t know about 

pedophiles and their propensities to repeatedly re-offend.  Records regarding prior sexual 

offenses within the Archdiocese, including offenses by those who completed treatment 

programs, are necessary to refute these claims.   

The requested information is also likely to lead to the discovery of material evidence.  It 

is essential to have the information when deposing church officials.   

Plaintiff must know the names of the accused abusers in order to evaluate which ones 

repeatedly abused after what types of actions were made in attempt to intervene.  Also, 

Plaintiff’s St. Louis counsel has been representing victims of sexual abuse locally for almost 

fifteen years.  Counsel is entitled to compare the information provided by defendants with their 

own records regarding abusive priests.  
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D. Potential Harm to Victims and Falsely Accused Individuals Will be Avoided in Future 

Discovery Proceedings and Trial 

 At the hearing on Tuesday, December 17, 2013, the Court inquired about how the 

information about allegations of sexual abuse involving other clergy and employees of the 

Archdiocese would be used by plaintiff’s counsel in the prosecution of this case and how 

potential harm to victims and falsely accused individuals could be avoided.  Plaintiff’s counsel 

do not dispute that victims of sexual abuse and falsely accused individuals might be harmed by 

unwelcome publicity and involvement in legal proceedings, and we assure the Court that such 

harm can be avoided.  This section of plaintiff’s brief is based on the experience of attorneys 

from the St. Louis law firm of Chackes, Carlson & Halquist, LLP, and of attorneys from Jeff 

Anderson & Associates in Minnesota.  Mr. Anderson has been involved in hundreds of clergy 

sex abuse cases and approximately 10 that went all the way to trial. 

  Plaintiff and her counsel have absolutely no interest in publicizing the names of any 

victims or the names of falsely accused individuals and counsel cannot conceive of any 

circumstances that would result in public disclosure of those names.  Plaintiff’s counsel will fully 

cooperate with defendants and the Court to minimize the potential harm to victims from being 

contacted about their experiences.  

As Mr. Chackes and Ms. Gorovsky stated in court on December 17, in a case now 

pending in St. Louis County Judge Gloria Reno compelled production to plaintiff’s counsel a 

number of letters written by alumni of Chaminade College Preparatory to Fr. Martin Solma, the 

Provincial of the Marianist Order, pertaining to sexual abuse by two Marianist Brothers who 

worked at the school.  John Doe 116 v. Marianist Province of the United States et al., No. 12SL-

CC00653 (Order July 25, 2013) (Attachment A), defendants’ writ of prohibition denied, No. 
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 14 

ED100252 (Mo. App. E.D. August 20, 2013), defendants’ writ of prohibition denied, No 

SC93660 (Mo. October 29, 2013). 

   At the request of the Marianists, in order to minimize any unnecessary harm to the 

former students, Judge Reno allowed defendants to withhold production to plaintiff for a period 

of ten days, so that the Marianists could send letters to those individuals advising them that they 

might be contacted by plaintiff’s lawyers. (Attachment A) defendants’ writ of prohibition denied, 

No. ED100252 (Mo. App. E.D. August 20, 2013), defendants’ writ of prohibition denied, No 

SC93660 (Mo. October 29, 2013). 

  After that time, plaintiff’s counsel were allowed to contact those letter-writers. From the 

content of the letters it appeared that many of the alumni were more than willing to be contacted. 

In this case, Plaintiff’s counsel will go even further to avoid unnecessary intrusion into 

the lives of the complainants.  We will follow what has been done by agreement of the parties in 

several of Mr. Anderson’s cases in which the identities of other victims have been disclosed in 

discovery.  After reviewing the information about the complaints, plaintiff’s counsel will 

determine which, if any, complainants they wish to contact.  We anticipate that we will need to 

contact very few of those people.  Plaintiff’s counsel with then provide counsel for defendants 

with the names of those complainants to allow defendants to make the initial contact with those 

individuals.  If the complainants are willing to speak with us, we will then contact them and 

allow them to decide how much involvement they wish to have in further proceedings.   

The information plaintiff is seeking is most useful in the depositions of defendants’ 

church officials, about their knowledge that Fr. Ross was dangerous and more generally that 

pedophiles like Ross were likely to reoffend.  In such depositions the names of victims must be 

known, but their privacy can be completely protected.  In many cases litigated by Mr. Anderson, 
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 15 

he prepares what he refers to as a “Doe list,” containing the names of victims, with each assigned 

a number, such as “John Doe 1,” “John Doe 2,” etc.  An example of such a deposition and Doe 

list is attached hereto as Attachment B (with the redacted Doe list attached as P’s Ex. A).  The 

interchange at pages 79-80 shows how the deponent, in that case the Bishop of the Diocese of 

Tulsa, Oklahoma, was shown the Doe list so that he could be questioned about his knowledge 

about a particular boy who reported inappropriate behavior by a priest.  The Bishop’s knowledge 

of the priest’s conduct with that boy was explored at pages 80-86.  Then the experiences of 

another victim were introduced in a similar manner at pages 86-87.   

In order to conduct those depositions of defendants’ officials plaintiff’s counsel clearly 

needs a lot more than defendants provided on their matrix.  We need the detailed information 

sought in the interrogatories.  In addition to the names, other information that defendants were 

ordered to provide is absolutely essential:  “(b) the nature of the complaint, . . . (d) to whom the 

complaint was made, . . . and (f) the outcome of the complaint.”  Plaintiff’s interrogatories 

requested that defendants, “Describe each and every allegation of sexual contact with a minor 

made against any priest and/or employee . . . .”  And plaintiff’s interrogatory definitions 

provided:   

“Describe,” means to state fully and with particularity including 

but not limited to stating each date, fact, event, occurrence and 

identifying each and every individual or document that related to 

or can testify to said occurrence or allegation. 

 

The next step in discovery and the perhaps simplest way for defendants to comply with this 

Court’s discovery Order will be for defendants to produce the actual documents from which the 

matrix was developed.  Plaintiff’s first document to defendants in this case requested: 

1. All documents identified or referred to in your Answers to 

Plaintiff's First Interrogatories to the Archdiocese of St. Louis, 

including any referenced by Plaintiff or Defendant. 
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All such documents will be kept completely confidential by plaintiff’s counsel pursuant to the 

protective order. 

E. Disclosure of this Information in Other Cases  

Many other states with standards much lower than the ones spelled out for intentional 

conduct in Gibson, have allowed discovery of this information. In Pennsylvania, the Superior 

Court (equivalent to our Court of Appeals) determined that information regarding abusive priests 

other than the one specific to the lawsuit was relevant to show the “concealing” of tendencies 

and that this contributed causally to Plaintiff’s own molestation. Samuel Hutchison v. Father 

Luddy, et. al, 414 Pa. Super 138, 606 A.2d 905, 908 (Pa. App. 1992). In so ruling, the Court 

rejects arguments of priest-penitent privilege made by the Defendants. Id. It further rejected 

Defendant’s First Amendment argument that canon law dictated that such information was held 

in a “secret archive,” and that Courts were prohibited from violating that.  Id. at 908, 910-912.    

Numerous Diocese have either been compelled to disclose this information, or did so 

voluntarily. Following is a list of Catholic Diocese that have publicly disclosed lists and 

information regarding accused priests within their institution and for what reason: 

i. Diocese that released information pursuant to Court order 

· Diocese of Winona, Minnesota (Attachment D) 

· Diocese of Minneapolis/St. Paul (Attachment E) 

· Diocese of Joliet, Illinois (Attachment F) 

· Diocese of Wilmington, Deleware/Maryland (Attachment C) 

· Diocese of San Diego, California (Attachment G) 

· Diocese of Albany, New York (Attachment H) 

· Diocese of Bridgeport, Connecticut (Attachment I) 

 

ii. Diocese that released information pursuant to Settlement Agreement 

· Archdiocese of Los Angeles (Attachment J)  

· St. John’s Abbey – Benedictines (Attachment K) 
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iii. Diocese that released information for Unknown Reasons 

· Archdiocese of Boston (After an Attorney General Investigation) 

(Attachment L) 

· Archdiocese of Baltimore (Attachment M) 

· Diocese of Tucson (Attachment N) 

· Capuchin Franciscan – Province of St. Joseph (Attachment O) 

· Archdiocese of Chicago (Attachment P) 

· Archdiocese of Cincinnati (Attachment Q) 

· Diocese of Davenport, Iowa (Attachment R) 

· Archdiocese of Detroit (Attachment S) 

· Archdiocese of Dubuque, Iowa (Attachment T) 

· Diocese of Fort Worth, Texas (Attachment U) 

· Archdiocese of Philadelphia (Attachment V) 

· Diocese of Phoenix (Attachment W) 

· Diocese of Rochester, NY (Attachment X) 

· Diocese of Spokane, Washington (Attachment Y) 

· Diocese of Springfield, Massachutes (Attachment Z) 

· Diocese of Toledo, Ohio (Attachment AA) 

· Diocese of Grand Rapids, Michigan (Attachment BB) 

· Diocese of Madison, Wisconsin(Attachment CC) 

· Diocese of Lacrosse, Wisconsin (Attachment CC) 

· Diocese of Superior, Wisconsin (Attachment CC) 

· Diocese of Manchester, New Hampshire (Attachment DD) 

· Diocese of Monterey, California (Attachment EE) 

· Diocese of Orange, California (Attachment FF) 

· Diocese of Peoria, Illinois (Attachment GG) 

· Diocese of Portland, Maine (Attachment HH) 

· Diocese of St. Petersburg, Florida (Attachment II) 

· Diocese of Brooklyn, New York (Attachment JJ) 

· Archdiocese of New York, New York (Attachment KK) 

· Diocese of Rockville Centre (Long Island), New York (Attachment LL) 

· Archdiocese of Newark, New Jersey (Attachment MM) 

iv. Diocese that released information Pursuant to Bankruptcy Proceeding Orders 

· Archdiocese of Portland, Oregon (Attachment NN) 

· Diocese of Fairbanks, Alaska (Attachment OO) 

· Oregon Province of Jesuits (Attachment PP) 

· Archdiocese of Milwaukee (Attachment QQ) 

· Diocese of Gallup, New Mexico (Attachment RR) 

 

The Boy Scouts of America were also ordered by the Oregon Supreme Court to publish 

information regarding employees expelled for sexual abuse. Doe v. Corp. of the Presiding 
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Bishop of the Church of Jesus Christ of Latter-Day Saints, 352 Ore. 77, 280 P.3d 377 (Ore. 

2012). (Attachment SS). 

F. Defendants Arguments are Meritless 

Defendants’ argument that “compelling disclosure of the names of complainants and 

accused persons violates the First Amendment Doctrine of church autonomy” is frivolous. 

(D.Motion 13). Although Missouri respects religious liberty, it does not do so to the point of 

protecting churches from all scrutiny.  Gibson v. Brewer explicitly allows for intentional claims 

against the church. Gibson at 248  It requires that Plaintiff prove intent in these cases, which 

means by analysis, Gibson forces the release of this information.  

If Defendants were correct in their analysis of Gibson, no one could ever get the name of 

any wrongdoer in the church – including ones who committed intentional crimes of fraud, 

leaving the scene of an accident, murder, etc.  Clearly this reasoning gets ridiculous.  

Defendants’ use of the Hosanna-Tabor v. EEOC, 132 S.Ct. 694 (2012) case is also 

completely misguided here. In Hosanna-Tabor, the Supreme Court determined that there was a 

ministerial exception – meaning that the Court will not disturb the manner in which the church 

deals with “called” employees. Id.  However, there is no doubt that had the Plaintiff in Hosanna-

Tabor been brutally raped by others in her church hierarchy, the criminal and civil courts would 

be permitted to be heavily involved. The case is not comparable to the present case in any way. 

The Church is not an island where they can be free from intervention regarding intentional acts. 

Defendants’ arguments in this regard provide a creepy window into the Church’s thinking that 

allowed thousands of children to be brutally raped in the first place.  
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Such callousness toward the consequences of intentional abusive acts is also evidenced in 

Defendants’ arguments that there is no compelling interest under Missouri Religious Freedom 

Restoration Act for ordering the disclosue of the information sought here.  How quickly 

Defendants brush aside the compelling state interest in the prevention of child abuse. State v. 

Helgoth, 691 S.W.2d 281, 285 (Mo.banc 1985);  State v. Liberty, 370 S.W.3d 537 (Mo. 

2012) citing New York v. Ferber, 458 U.S. 747, 756, 102 S. Ct. 3348, 73 L. Ed. 2d 1113 

(1982) ("The prevention of sexual exploitation and abuse of children constitutes a government 

objective of surpassing importance.").   

Lastly, Defendants cite the Missouri Doctrine of Sovereign Immunity to support their 

argument that Missouri allows bars on certain lawsuits.  (D. Motion 17).  Defendants, however, 

fail to acknowledge that government entities, like schools with “sex abuse problems” are only 

immune, like religious institutions, from negligence claims, not intentional ones as we have here. 

See §537.610.  

G. The Sunset Provision is Not an Urgent Issue 

 Although Defendants argue that the sunset provision of the protective order issued in this 

case should be removed, they have five years to petition the court to do so.  This issue is not 

urgent.  

H. The Potential Intervenor is Untimely 

John Doe filed a Motion to Intervene in this case on December 13, 2013.  According to 

John Doe’s affidavit which was attached to his motion to intervene, Doe learned about the 

Court’s order on November 27,
 
2013.  Doe offers no explanation for why he waited two weeks to 

file his motion to intervene. Moreover, when Doe filed his motion to intervene, he called the 
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motion up for hearing on Tuesday December 17, 2013 – one day after the discovery was due to 

be produced in this case.  

According to §507.090 RSMo, the “court shall consider whether the intervention will 

unduly delay or prejudice the adjudication of the rights of the original parties.”  Here, 

Defendants have failed to comply with the Court’s discovery orders for over seven months.  

They barely escaped being held in contempt one month ago.  Trial is set in this case in February 

2014 – two months away.  Further delay in the discovery process will seriously prejudice 

Plaintiff in her efforts to be prepared for trial in this matter.  Therefore, this Court should use its 

discretion to find the intervention attempt untimely and prejudicial.   

I. The Potential Intervenor Does not have a Right to Intervene on Behalf of Others 

 First, it is important to note that although the Motion to Intervene is written to sound like 

it is presenting arguments for all priests of the Archdiocese and all victims who have ever 

reported abuse to the Archdiocese, the reality is that Lisa Pake, intervention counsel, represents 

one client – John Doe.  Pake does not have the authority to make arguments on behalf of anyone 

other than John Doe. All arguments which seemingly attempt to represent entire classes of 

individuals should be disregarded.  

 The cases cited by Pake in her Response to Plaintiff’s Response to John Doe’s Motion to 

Intervene illustrate this point.  In Rosado v. Bridgeport Roman Catholic Diocesan Corporation, 

seven priests together hired representation to intervene in a case where their names may be 

disclosed as potential abusers. 758 A.2d 916 (Conn.App. 2000).  To be clear, one attorney 

represented the seven priests involved.  

 In Police Retirement System of St. Louis v. City of St. Louis, 763 S.W.2d 298 

(Mo.App.E.D. 1988), which Doe cites to support his claim that he can intervene on behalf of 
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every accused priest in the Archdiocese, the parties were certified as a class. (Doe Motion 5) Doe 

and his counsel have made no attempt to certify a class in this case, and it is too late to do so. 

 Doe cites Milton Construction and Supply Co. v. MSD, to support the argument that he 

can represent a class 308 S.W.2d 769 (Mo.App. St.L 1958) (Doe motion 5). However, the 

interveners in Milton applied to be a class and requested certification.  Doe’s failure to do so here 

is prohibitive.  

J. The Potential Intervenor Does not have a Right to Intervene on his Own Behalf 

 As argued in her previous Response to Doe’s Motion to Intervene, Plaintiff does not 

believe that Doe has a right to intervene. 

According to Missouri Supreme Court Rule 52.12, in order for Doe to intervene as a 

matter of right, he must meet the following requirements: 

(a)  Intervention of Right.  --Upon timely application anyone shall be 

permitted to intervene in an action: (1) when a statute of this state confers 

an unconditional right to intervene or (2) when the applicant claims an 

interest relating to the property or transaction that is the subject of the 

action and the applicant is so situated that the disposition of the action 

may as a practical matter impair or impede the applicant's ability to protect 

that interest, unless the applicant's interest is adequately represented by 

existing parties. 
 

Doe does not allege that any “statute of this state confers an unconditional right to intervene.”  

“In the absence of a statute conferring an unconditional right to intervene, an applicant seeking 

intervention must file a timely motion showing three elements: "(1) an interest relating to the 

property or transaction which is the subject of the action; (2) that the applicant's ability to protect 

the interest is impaired or impeded; and (3) that the existing parties are inadequately representing 

the applicant's interest." McMahon v. Geldersma, 317 S.W.3d 700, 705 (Mo. App. W.D.  2010)  

 Doe cannot show that his ability to protect his interest is impaired or impeded, or that the 

existing parties are inadequately representing Doe’s interests.  The Defendants in this matter 
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argued repeatedly regarding the privacy rights of the priests who would be affected by the 

discovery order. In their Memorandum in Response to Plaintiff’s Motion to compel, filed on 

May 6, 2013, Defendants argued that Plaintiff’s request was a “fishing expedition.”  They further 

argued at the hearing held on the matter, that such discovery would violate their employees’ 

privacy rights.  On May 13, 2013, this Court rejected those arguments and ordered Defendants to 

provide the discovery.  

 Defendants then filed a Motion for Partial Reconsideration of Order to Compel on June 

28, 2013.  In it, Defendants argued that only confirmed allegations of abuse should be 

discoverable.  In making that argument, Defendants directly represented Doe’s interests as Doe 

alleges that the allegation made against him was not credible or confirmed. Defendants further 

requested a protective order in order to protect the privacy rights of third parties.  They argued 

that the order was an invasion of the rights of third parties. The Court heard arguments regarding 

the privacy rights of third parties and rejected them in part.  The Court granted the request for the 

protective order to address the issue, but still maintained that the discovery must be disclosed. 

 Accordingly, Doe’s interests have been adequately represented by Defendants.  There is 

no merit to Doe’s argument that he and the Archdiocese have diverging interests.  The 

Archdiocese’s many attempts to evade disclosure of the information are evidence that their 

interests are strongly allied with Doe’s.  Accordingly, Doe is not entitled to intervention as of 

right. 

 “Subsection b of Rule 52.12 governs permissive intervention. It provides, in pertinent 

part, that upon timely application, anyone may be permitted to intervene in an action "when an 

applicant's claim or defense and the main action have a question of law or fact in common." Rule 

52.12(b).  Review of a trial court's decision regarding permissive intervention is for abuse of 
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discretion. Am. Tobacco, 34 S.W.3d at 131.  "Judicial discretion is abused when the trial court's 

ruling is clearly against the logic of the circumstances then before the court and is so arbitrary 

and unreasonable as to shock the sense of justice and indicate a lack of careful 

consideration…." Id. (internal quotes and citation omitted).” McMahon v. Geldersma, 317 

S.W.3d 700, 706 (Mo. App. W.D.  2010). 

 Doe cannot show that his claim or defense and the main action have a question of law or 

fact in common.  In fact, he does not even have a claim or defense related to the case.  Doe’s 

interests are purely related to his own privacy.  He will not be affected in any way by the 

outcome of this litigation or any legal issues that the case addresses.  This is a case regarding the 

liability of the Archdiocese for the abuse of a child by one of its priests.  The issues regard 

liability and the facts of the abuse.  

 Moreover, as explained above, Defendants made the arguments that Doe wants to present 

here. They thoroughly argue the privacy rights of their clergy members.  The fact that the Court 

disagreed with the arguments does not mean that they were insufficiently made.  

 However, if this Court believes that out of an abundance of caution, Doe should be 

allowed to intervene on his own behalf, his intervention should be short because his claims 

should fail immediately on the merits.   

K. Even if John Doe has the Right to Intervene in this Matter, his Arguments Should be 

Overruled on the Merits  

 Even if this Court chooses to follow Rosado, the case did not resolve the merits of the 

issue but merely directed the trial court to allow the intervention and to rule on the merits. 758 

A.2d 916 (Conn.App. 2000).  Plaintiff is unable to ascertain what the Court concluded on the 

merits in the 2000 Rosado case, but discovered that in 2006, the Diocese was ordered by a court 
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to reveal the names of abusive priests , refused to do so, and was then punished by a default 

judgment for Plaintiff. (Attachment TT)
2
.   

Despite searching, Plaintiff is unable to find any Court of Appeals ruling following up on 

the default order.  Alas, even intervener’s championed Rosado case ultimately led to defeat on 

the merits for the Diocese of Bridgeport and the Doe priests on this issue. Their names have long 

since been revealed. (Attachment I). 

Similarly here, Doe, if allowed to intervene, should be denied relief on the merits 

immediately.  This is because even though State ex. Rel. Delmar Gardens v. Gartner, 239 S.W.3d 

608 (Mo.banc 2007) recognizes a right to privacy in personnel records, it is not an absolute right. 

The Court notes that any interests in protecting privacy rights must be balanced against the 

Plaintiff’s need to obtain disclosure. Id at 612.  Unlike in Delmar Gardens, the Plaintiff here 

requires the information requested to prove an essential element of the claim she pursues. The 

Court in Delmar Gardens, also noted that a protective order, such as the one entered here, may be 

sufficient to protect the privacy of the parties. Id. at 611-612.  

 In an act of desperation, Doe seems to present a “what’s good for the goose is good for 

the gander” argument in claiming that it is hypocritical for Jane Doe 92 to conceal her identity 

when Doe cannot.  This is a cute argument, but even Doe must acknowledge that Doe 92 was 

allowed to file her case under a pseudo name, but she was still compelled to reveal her identity to 

defendants in order for them to be able to proceed.  Plaintiff requests that if Doe wants to 

                                                 
2
 It is interesting to note that the Diocese of Bridgeport has been thought to be a dumping ground for removed 

pedophile priests from New York. Similarly, New Mexico was a dumping ground for pedophile priests out of 

California.  Accordingly these Diocese are known to strongly resist revealing lists of accused priests because the 

percentage of abusive priests within these diocese is so high.   
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intervene in this case, his identity must be revealed to Plaintiff so that she can properly assess the 

merits of Doe’s arguments.   

For all Plaintiff knows, Doe is fictitious. Plaintiff cannot evaluate whether Doe truly is an 

accused priest, how many accusations have been made against him, or what type of conclusion 

came of his accusations. Without knowing that, Doe could be a convicted pedophile, or a 

defrocked pedophile.  Doe claims that he is a falsely accused priest because his victim recanted, 

but victims recant all the time for reasons other than “it didn’t happen.”  Maybe, Doe battered his 

accuser into recanting.  Maybe he bullied the child’s parents into forcing him or her to recant. 

Maybe he paid the victim a sum of money to recant. Plaintiff is unable to evaluate the merits of 

Doe’s claims.  

III. CONCLUSION 

 Without a doubt, Defendants have abused the Court’s authority in this case. There must 

be consequences.  Plaintiff respectfully requests that this Court strike Defendants’ pleadings in 

this matter or, in the alternative, order Defendants to disclose the withheld information 

immediately, with a fine issued for every day they fail to comply, and attorney’s fees for the 

efforts of Plaintiff’s counsel in dealing with this issue.  

                                   _/S/ Nicole Gorovsky_________________                                       

                                                      CHACKES, CARLSON & HALQUIST, LLP 

                                                       Kenneth M. Chackes, MOBAR #27534 

                                                       M. Susan Carlson, MOBAR #37333 

                                                       Nicole Gorovsky, MOBAR #51046 

                                                        906 Olive Street, Suite 200 

                                                      St. Louis, Missouri 63101 

                                                       Tel. (314) 872-8420 

                                                       Fax  (314-872-7017) 

                                                       kchackes@cch-law.com 

                                                       scarlson@cch-law.com 

       ngorovsky@cch-law.com 
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                                                           JEFF ANDERSON & ASSOCIATES, P.A 

Jeffrey R. Anderson 

E-1000 First National Bank Bldg. 

332 Minnesota Street 

St. Paul, Minnesota 55101 

Phone: (651) 227-9990 

Fax: (651) 297-6543 

 

 

Attorneys for Plaintiff 

 

 

CERTIFICATE OF SERVICE 

 

The undersigned certifies that on this  13
th

  day of December, 2013 the foregoing 

notice was filed electronically with the Clerk of Court, therefore to be served electronically 

by operation of the Court’s electronic filing system.  A copy was also served via electronic 

mail in PDF format to: 

Gerard T. Carmody, #24769  

David P. Stoeberl, #46024  

Ryann C. Carmody, #56831  

120 South Central Avenue, Suite 1800  

St. Louis, Missouri 63105  

Telephone (314) 854-8600  

Facsimile (314) 854-8660  

gtc@carmodymacdonald.com  

dps@carmodymacdonald.com  

rcc@carmodymacdonald.com  

  

Attorneys for Defendants                                                

 

   Lisa Pake 

  1010 Market St. Suite 1620 

  St. Louis, MO 63101 

  lpake@haar-woods.com  

 

  Attorneys for Doe 

      __/S/Nicole E. Gorovsky________________ 
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS 

STATE OF MISSOURI 

 

JANE DOE 92, ) 

  ) 

 Plaintiff, ) 

  ) Case No. 1122-CC10165 

vs.  ) 

  ) Division 18 

ARCHDIOCESE OF ST. LOUIS, et al., ) 

  ) FILED UNDER SEAL 

 Defendants. ) 

 

DEFENDANTS’ RESPONSE TO MOTION FOR SANCTIONS 

AND REPLY IN SUPPORT OF MOTION FOR MODIFICATION OF ORDER 

Defendants Archdiocese of St. Louis and Archbishop Robert J. Carlson, through 

Carmody MacDonald P.C. and Lewis Roca Rothgerber LLP (pro hac vice application pending) 

respond to Plaintiff’s motion for sanctions and reply in support of their motion for modification 

as follows: 

I. INTRODUCTION. 

In accordance with the Court’s deadline, the Defendants tendered the file of the alleged 

offender priest consisting of hundreds of pages, along with his laicization file, and 

correspondence between him and his archbishop.  The only documents withheld were a handful 

subject to the attorney-client privilege.  In accordance with the same deadline, the Defendants, 

with huge effort, tendered a summary matrix (“Matrix”) never provided in any prior litigation, 

that, in accordance with this Court’s order described childhood sexual abuse allegations received 

by the Archdiocese over a twenty year period.  The listed allegations describe purported conduct 

from 1942 through 2000.  With the same tender, the Matrix listed allegations received over a five 

year period based on information that the Archdiocese gathered from over 100 Catholic parishes 

and agencies.  The Archdiocese acquired and produced the information from Catholic parishes 

and agencies even though neither this Court nor the Archbishop has authority to command 
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delivery of the latter.  The Matrix included the categories of information ordered by the Court 

except for the names of non-party complainants and accused persons. 

The Defendants did not casually or disrespectfully withhold and protect these names.  

They provided affidavits from three learned experts—a psychologist, a psychiatrist, and a 

canonist—explaining how producing the names of these individuals would, in their expert 

opinions, violate their personal, legal, and canonical rights; invade their privacy; breach their 

confidences; and dredge up painful and deeply personal experiences from five, ten, twenty, forty, 

and sixty years earlier.   The Defendants did not stop there.  They cited and explained the 

common law, the statutes, and the constitutional provisions that justified their protection of the 

names of unrelated nonparties.  The Defendants also provided law as to why the sunset provision 

on the protective order was at cross purposes with the protective order itself.  These affidavits 

and much of this law had never before been brought to the Court’s attention.  Providing such 

information is not an insult to the Court but an aid to its deliberations. 

Plaintiff responded with a call for sanctions and for deeper discovery and distraction from 

the real issues in this case.  Plaintiff’s counsel neither discussed the expert opinions nor rebutted 

the legal analysis.  Instead, he assaulted the Defendants’ unprecedented production with adverbs 

(“blatantly,” “brazenly,” “deliberately,” “manipulatively,” “untimely”) and sought to explain 

away the potential injury to so many with second-hand anecdotes from Plaintiff’s Minnesota 

counsel and with mischaracterizations of information drawn from a website funded by plaintiff 

attorneys suing church defendants. 

The status of the argument between the parties related to the protection of nonparty 

names and to the removal of the protective order’s sunset provision is summarized below. 
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II. THE NAMES OF COMPLAINANTS AND ACCUSED PERSONS UNRELATED 

TO PLAINTIFF’S ALLEGATIONS ARE NOT PROPER SUBJECTS FOR 

DISCOVERY. 

A. RELEVANCE. 

Parties may obtain discovery, through interrogatories and requests for documents, from 

other parties “regarding any matter . . . that is relevant to the subject matter involved in the 

pending action . . .”  Mo. R. Civ. P. 56.01(b)(1); 57.01, 58.01.  “Relevance” is measured by the 

pleadings.  Relevant matters “relate[] to the claim or defense of the party seeking discovery or to 

the claim of defense of any other party. . .”  Id. 56.01(b)(1).  This is important because “Missouri 

is a fact-pleading state.”  Gibson v. Brewer, 952 S.W.2d 239, 245 (Mo. 1997).  It is particularly 

important here because Plaintiff focused the allegations in her petition, consistently with her 

objectives, on the Archdiocese’s purported tortuous failure to supervise Joseph Ross when he 

was a priest.  Petition, ¶¶ 9, 12-14, 24, 35-37, 44-45, 48, 54, 61-62. 

During the December 17 argument, Plaintiff’s counsel listed the facts the Archdiocese 

allegedly knew about Ross.  He contended that those facts should have caused the Archdiocese 

to remove Ross earlier from priestly ministry.  Plaintiff’s counsel has now received Ross’ entire 

personnel file and laicization file, both of which contain substantially more information 

specifically about Ross, the Archdiocese’s knowledge about Ross, and its supervision of Ross.  

Plaintiff’s counsel will conclude that these documents provide even more proof in support of 

Plaintiff’s claim that the Archdiocese intentionally failed to supervise this particular priest.  The 

production of this information, specific to this case, provides an additional development 

obviating any need to open the doors of discovery to scores of unrelated situations. 

B. PRIVACY AND PROTECTION. 

When litigating claims of great sensitivity as here, all should seek, first, to do no harm.  

This salutary goal is embodied in Rule 56.01(c):  “the court may make any order which justice 
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requires to protect a party or a person from annoyance, embarrassment, oppression, or undue 

burden or expense . . .” 

1. Plaintiff’s Planned Expansion of Lawsuit.  To his credit, Plaintiff’s 

counsel admits he does not intend to stop at seeking the discovery of the names of every 

complainant and accused person identified over a twenty year period within an archdiocesan 

church serving over 500,000 Catholics.  During the December 17 argument, he said he wants 

their addresses and phone numbers.   He admits he intends to contact them, Plaintiff’s Motion for 

Sanctions 8, 14, and hints he may call them to testify at trial.  Id.  For each such complainant, he 

wants more detail about their complaint, including “each date, fact, event[, and] occurrence.”  

Id., 15.  For the accused person--whether the accusation has a factual basis or not--he wants even 

more.  He wants to discover their status within the Catholic Church at the time of the alleged 

wrongful conduct, id., 8; their employer, id., 9; and the ecclesiastical offices they subsequently 

held, id., 8.  He wants to know if they were sent for treatment, id., 12, and whether they returned 

to work, id., 11-12.  He wants to know which committed serial offenses.  Id. 12.  He wants to 

compare the Archdiocese’s description of the accused persons’ conduct with what he has in his 

own files.  Id. 12.  He wants enough information about each so he can determine for himself who 

was accused without merit and who was rightly accused so he can publish the names of the latter.  

Id., 13.  To learn all of this, Plaintiff’s counsel admits that he wants every document Defendants 

reviewed when they prepared the Matrix.  Id., 15.  Those documents are the personnel files on 

each accused person.  If this Court permits such discovery, this case will morph into scores and 

scores of cases over which the parties argue about each fact, each supervisory decision, and each 

lesson to be learned.  The case will spiral out of control, and, far worse, Plaintiff’s planned use of 

the names and other information she seeks will produce many casualties.  Their confidences will 
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be breached.  Their privacy invaded.  These persons will be annoyed, embarrassed, and 

oppressed. 

2. Plaintiff’s Pseudonymous Litigation.  Plaintiff’s own actions show that 

she understands all of this for she herself chose to file and prosecute this lawsuit 

pseudonymously. 

3. Expert Opinions Remain Unchallenged. Plaintiff makes no effort 

whatsoever to contest expert reports of Barbara Ziv, M.D., Barry Zakireh, Ph.D., or Msgr. John 

Shamleffer, J.C.L., M.C.L.  These reports establish that the disclosure of names of nonparty 

complainants and accused persons who have no relation to this case would invade their privacy 

and cause them great harm.  Dr. Ziv testified that “Sexual abuse is a traumatic experience and 

most individuals who are victims of childhood sexual abuse choose to disclose their experience 

to a limited number of trusted individuals.  Ziv. Aff. ¶ 12.  Dr. Zakireh testified that “victims 

overwhelmingly prefer to keep such information private, and especially to maintain control over 

how and when any future disclosures would be made . . .”  Zakireh Aff. ¶ 11(a).  

Msgr. Shamleffer explained that, by force of canon law, Catholics and other persons have rights 

to privacy and reputation, and those who come forward with complaints expect the Church to 

respect their confidentiality.  Shamleffer Aff. ¶¶ 45-46, 49, 51-52, 54-55.  All three experts also 

recognized the likely harm, especially to those wrongfully accused, that would come from 

disclosing their names in this lawsuit.  Zakireh Aff. ¶ 13-14; Shamleffer Aff. ¶¶ 44-51; Ziv Aff. 

¶ 15.  Dr. Ziv, for example, noted that “wrongly-accused persons are also often traumatized and 

harmed by having false accusations made public to others.”  Id.  Finally, Msgr. Shamleffer noted 

that preservation of confidences is essential for “the Archdiocese to carry out its mission to 

investigate fully and thoroughly any and all allegations of abuse and to minister to those who 
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have come to the Archdiocese for assistance.  Shamleffer Aff. ¶ 54.  Accordingly, the disclosures 

Plaintiff seeks will chill future efforts by the Archdiocese to learn of and remove problem 

individuals. 

4. Plaintiff’s Weak Assurance.  Plaintiff essentially admits the experts’ 

testimonies, writing “Plaintiff’s counsel does not dispute that victims of sexual abuse and falsely 

accused individuals might be harmed by unwelcome publicity and involvement in legal 

proceedings . . .”  Plaintiff’s Motion for Sanctions 13.  She then “assures the Court” based 

exclusively on second-hand anecdotes from her Minnesota counsel, that “such harm can be 

avoided.”  Id.  Her proposed plan?  The Archdiocese should first contact these individuals, and 

then Plaintiff’s counsel would follow up.  Id., 14.  The point is not how their privacy is breached 

and their confidence betrayed or who is designated to do this.  The point is that human beings 

with no relation to this case, have a right to deal with their past traumas as they will.  They have 

a right to privacy and a right to expect their confidences remain confidential. 

C. PRECEDENT SUPPORTS REDACTION OF NAMES. 

The facts from these affidavits when applied to Rule 56.01(c) commend an order “that 

discovery not be had” as regards the names of these individuals.  The great weight of case law 

commends this as well.  Walence v. Treadwell, 165 F.R.D. 43 (E. D. Pa. 1995) (summary of 

prior sexual harassment allegations appropriately redacted names of complainants and accused 

persons); Dixon Oaks Health Center, Inc. v. Long, 929 S.W.2d 226 (Mo. Ct. App. 1996) 

(discovery permitted regarding the particular sexual assailant, but names of unrelated victims not 

discoverable); Myers v. Casino Queen, Inc., 20013 WL 3321865 (E.D. Mo. 2013) (names of 

other victims suppressed).  There are many more such cases limiting discovery to a particular 
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accused person or institution and his or its alleged victims with the names and contact 

information for the latter redacted.
1
    

D. EVIDENTIARY RULE 404(B) NEITHER REQUIRES NOR PERMITS DISCOVERY OF 

THE DISPUTED NAMES. 

Plaintiff, citing Rule 404(b) principles, argues that the Court’s Order was necessary 

because “there may be no other way to [prove intent] than by showing that the Archdiocesan 

supervisors were aware that placing pedophile priests with minors was certain or substantially 

certain to cause harm.”  Plaintiff’s Motion for Sanctions, 11-12.  In making this statement, 

plaintiff seeks to have the Court ignore the direct evidence of the Archdiocese alleged failures 

that she plead in her petition, that her counsel recites at will, and that she will claim she found in 

Ross’ recently produced personnel and laicization files.  But Rule 404 is a principle of exclusion; 

                                                 
1
 See, e.g., Morales v. Superior Court, 99 Cal.App.3d 283, 291-92 (Cal. App. 1979) (trying to 

prove motive, defendant requested that the husband of the deceased, state the name, address, and 

telephone number of each woman he dated during his marriage and whether he had sexual 

relations with women other than his wife; court balanced right to discovery against right to 

privacy and ordered plaintiff to answer whether he dated other women and had extramarital 

contacts during his marriage but not to provide the names, address, or phone numbers of his 

paramours); Fullbright v. State Farm Mut. Auto. Ins. Co., 2010 WL 300436, *6 (W.D. Okla. Jan. 

20, 2010) (names, addresses, and other identifying information of other complainants redacted) ; 

Smith v. Walley, 2011 WL 3108329 at *5. (E.D. Ark. July 26, 2011) (party producing discovery 

ordered to redact from any all identifying and private information regarding non-parties, 

including names, policy numbers, account numbers, contact information, and banking/loan 

institutions used); Jacobs v. Sullivan, No. 1:05-cv-01625, 2012 WL 3704743 (E.D. Cal. Aug. 27, 

2012) (in prisoner §1983 action against correctional officers for use of excessive force, court 

refused to compel production of “all excessive use of force video tape interviews . . . of all 

prisoners who were allegedly assaulted by Defendants” by reasoning:  “Plaintiff is not entitled to 

discover confidential information which may include names of third parties or sensitive 

testimony given under the expectation of confidentiality by third parties not part of this 

litigation.”); Waters v. U.S. Capitol Police Bd., 216 F.R.D. 153, 160-61 (D.D.C. 2003) (names of 

nonparty complainants not subject to discovery); Laurenzano v. Lehigh Valley Hosp., Inc., No. 

CIV. A. 00-2621, 2001 WL 849713, at *2 (E.D. Pa. 2001) (same); State ex rel. West Virginia 

Fire & Cas. Co. v. Karl, 505 S.E.2d 210 (W. Va. 1998); Austin v. Calhoon, 381 N.Y.S.2d 508 

(N.Y. App. Div. 1976) (same). 
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by her very argument that the “intent” exception to Rule 404(b) applies, she concedes that the 

general rule is to prevent precisely what Plaintiff is attempting to do here. 

That is because prior act evidence is, intrinsically, highly suspect.  It rests on the legally 

flawed rationale that past conduct involving different personnel and different factual settings 

predicts future conduct.  Moreover, it turns a trial in one case into a trial on every other case.  

Note Plaintiff’s argument that she will “present witnesses at trial to testify that they too were 

harmed by pedophile priests” and “the Archdiocese knew about it.”  Resp. at 12.  Plaintiff is 

expressly proposing to have a mini-trial about every other allegation of abuse for the last 20 

years, which is what Rule 404(b), and Rule 403, exist to prohibit. 

The Rule 404(b) “intent” exception does not apply to put the specific names of victims 

and the accused (including the falsely accused) in issue.  First of all, it is far from established that 

Rule 404 principles have application where the defendant is a corporation or organization, rather 

than a natural person.  See, e.g., West v. Marion Lab., Inc., No. 90-0661, 1991 WL 517230, at *4 

n.1 (W.D. Mo. Dec. 12, 1991) (“Rule 404(b) limits the admissibility of character evidence as 

applied to ‘persons.’ Whether a corporation may assume a ‘character’ for the purposes of Rule 

404(b) has been largely unanswered by the caselaw.”).  Indeed, it would make little sense to try 

to measure “intent” of the organization by looking to the acts of different personnel, including 

the administration of five archbishops, coming and going over the 20-year span of the Court’s 

order.  See State v. Franklin, 894 A.2d 1154, 1157 (N.J. Super. App. Div. 2006) (rejecting other 

acts evidence as to police department because it was other officers, rather than the one involved 

in that case, that were involved in the other prior acts). 

Second, the key limit on Rule 404(b) evidence under the “intent” exception is the 

substantial similarity of the other acts.  “Evidence of other events has been held to be admissible 
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. . . to show motive or intent if the other events are not ‘too remote in time or dissimilar in 

circumstances.’”  22 Mo. Prac., Missouri Evidence § 404:5 (4th ed. West 2013) (emphasis 

added) (quoting Galvan v. Cameron Mut. Ins., 733 S.W.2d 771, 774 (Mo. App. 1987) (“In an 

arson case, history of other fires, if not too remote in time or dissimilar in circumstances, is 

admissible to show motive and intent …. The five year period involved is not too remote, and the 

fires are not dissimilar.”) (emphasis added).  Here, Plaintiff demands production of the names for 

even dissimilar events.  The notion that these persons’ confidentiality should be violated even 

though the event was dissimilar to the allegation here flies in the face of how Rule 404(b) works. 

Third, the whole argument is irrelevant because the sensitive, personally-identifying 

names of these persons are not necessary for Plaintiff to make her argument.  Her argument 

would be the same regardless of whether the victim or accused priest is named John Smith or 

John Doe.  It is the overwhelming practice of trial courts to protect the personally-identifying 

names of third parties from disclosure, both because it is irrelevant and to protect their privacy.
2
 

For example, in State ex rel. Dixon Oaks Health Center, Inc. v. Long, 929 S.W.2d 226 

(Mo. App. 1996), the plaintiff, an elderly woman in a nursing home facility, alleged she had been 

sexually abused by another resident.  The claims included, among other torts, intentional 

misrepresentation, battery, and punitive damages.  Id. at 227 n.2.  The plaintiff sought records 

from the nursing home facility that documented the defendant’s involvement in any type of 

assault, including the sex of any victim and the time and location of the event.  The court held 

                                                 
2
 See cases cited at n. 1, supra, and related text.  See also Bible v. Rio Properties, Inc., 246 

F.R.D. 614, 620 (C.D. Cal. 2007) (“the rights of third parties can be adequately protected by 

permitting defendant to redact the guest's complaints and staff incident reports to protect the 

guest's name and personal information, such as address, date of birth, telephone number, and the 

like.”); Alpha Life Ins. Co. v. Gayle, 796 S.W.2d 834, 836 (Tex. App. 1990) (“The real parties in 

interest have not shown any legitimate right to or interest in the names of the other claimants. We 

find that relator's interest in protecting the privacy rights of its claimants clearly outweighs any 

right the real parties in interest have to discover the identities of the other claimants.”). 
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these records were discoverable—but stated “the names of any of the alleged victims . . . are to 

be redacted.”  Id. at 231. 

Finally, even if Plaintiff were right about Rule 404(b), that hardly means that these names 

are discoverable despite the existence of other rights and interests.  Defendants have articulated a 

host of constitutional and statutory arguments, and the third parties undeniably have serious 

privacy and reputational interests at stake.  We have submitted a detailed Motion, supported by 

unchallenged affidavits of mental health professionals who work with sexual abuse victims, and 

who themselves investigate sexual abuse claims, that making the names public would be 

psychologically and reputationally damaging to the victims and to the accused.  Plaintiff herself 

“does not dispute that victims of sexual abuse and falsely accused individuals might be harmed 

by unwelcome publicity and involvement in legal proceedings.”  Resp. at 13. 

In Missouri, “privacy rights of non-parties must be considered” in weighing a request for 

discovery.  State ex rel. Blue Cross & Blue Shield of Mo. v. Anderson, 897 S.W.2d 167, 171 

(Mo. App. 1995) (denying plaintiff’s request for financial documents in part because “invasion 

of non-party privacy rights outweighs [plaintiff’s] need for the requested documents”).  Thus: 

[I]n ruling upon objections to discovery requests, trial judges must 

consider not only questions of privilege, work product, relevance 

and tendency to lead to the discovery of admissible evidence, but 

they should also balance the need of the interrogator to obtain the 

information against the respondent’s burden in furnishing it.  

Included in this burden may well be the extent of an invasion of 

privacy, particularly the privacy of a non-party.  Thus, even though 

the information sought is properly discoverable, upon objection the 

trial court should consider whether the information can be 

adequately furnished in a manner less intrusive, less burdensome 

or less expensive than that designated by the requesting party. 

State ex rel. Anheuser v. Nolan, 692 S.W.2d 325, 328 (Mo. App. 1985) (emphasis added) 

(internal citation omitted) (denying document request).  Thus, even if Plaintiff had some minimal 
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interest in discovering these names, it is barred by the other doctrines confidentiality interest as 

articulated in the affidavits and explained in the Motion./ 

III. PLAINTIFF SUFFERS NO PREJUDICE. 

Without the names, Plaintiff claims she will be prejudiced, first, because she will have no 

ability to argue that harm was “substantially certain to occur by knowingly placing sexually 

abusive priests into contact with minors.”  Plaintiff’s Motion for Sanctions, 7.  This is false.  

Plaintiff’s two law firms collectively have recovered hundreds of millions in judgments or 

settlements without such information, including large sums in Missouri.  Next, she contends that 

she has lost time arguing about discovery.  Id.  While time has been lost due to Plaintiff’s 

unreasonably expansive discovery request, this has affected all parties.  Third, Plaintiff contends 

she will have “lost the ability to make a prima facie showing of intentional failure to supervise.  

Id., 8.  Plaintiff will make such a showing or fail to do so based on the Archdiocese’s knowledge 

about and supervision of a particular priest, Ross, and not about what it knew about and how it 

supervised individuals with no relationship to Plaintiff’s allegations.  Finally, Plaintiff repeats 

her ad hominem arguments about the Archdiocese’s purported failure to produce.  As previously 

shown, the Archdiocese met this Court’s deadlines and produced more information about a 

particular priest and more information about a broader range of unrelated accusations involving 

nonparties than any church defendant has produced in Missouri history. 

IV. COMPELLING PRODUCTION OF THE NAMES VIOLATES MISSOURI’S 

RELIGIOUS FREEDOM RESTORATION ACT AND THE FIRST 

AMENDMENT FREE EXERCISE CLAUSE. 

The State, through its judicial branch, violates Missouri Religious Freedom Restoration 

Act, Mo. Rev. Stat. §1.302 (“Missouri RFRA”) if:  (1) it restricts a “person’s exercise of 

religion,” (2) the restriction is not “essential to further a compelling governmental interest,” and 

(3) the restriction “is not unduly restrictive considering the relevant circumstances.” 
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Msgr. Shamleffer’s testimony, endorsed by Archbishop Carlson, establishes that 

judicially ordered production of the names contrary to a host of canonical and pastoral practices, 

would burden the exercise of religion of all persons and entities involved with such 

communications.  Plaintiff does not contest this. 

Plaintiff’s only argument is that production of these names, as long as 60 years after the 

fact, would help prevent child abuse and that prevention of child abuse constitutes a compelling 

governmental interest.  There are multiple problems with this argument.  First, publication of the 

names of victims and wrongly accused persons is not preventive.  It actually harms prevention 

because betrayal of confidence and invasion of privacy discourages such persons from coming 

forward.  Second, publication of names decades after the fact, after individuals involved are 

deceased, and after most perpetrators have been removed from office is also not preventive.  

Missouri public policy recognizes that early reporting is preventive because it require 

“immediate” reporting of suspected instances of child abuse.
3
  Finally, even if it were preventive, 

the government’s interest cannot be said to be compelling when the government inoculates itself, 

through the doctrine of sovereign immunity, from childhood sexual abuse claims when children 

are sexually assaulted in governmental institutions.  Plaintiff contends that Mo. Rev. Stat. 

§ 537.610 waives sovereign immunity bars for such claims.  It does not.  This section only 

waives sovereign immunity if the governmental entity acquires insurance for such claims and, 

even then, only does so “for the purposes covered by such policy.” 

                                                 
3
 See, e.g., Mo. Rev. Stat. § 210.115 requiring “immediate” reporting of reasonably suspected 

child abuse or neglect. 
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V. COMPELLING PRODUCTION OF THE NAMES OF COMPLAINANTS AND 

ACCUSED PERSONS, CONTRARY TO CATHOLIC DOCTRINE, CANON LAW 

AND SOUND PASTORAL PRACTICE, VIOLATES BOTH THE FIRST 

AMENDMENT DOCTRINE OF CHURCH AUTONOMY AND THE MISSOURI 

BILL OF RIGHTS. 

Plaintiff does not contest Msgr. Shamleffer’s testimony.  Msgr. Shamleffer explains, that 

the Church has rules and procedures for receiving complaints from its members regarding the 

misconduct of its clergy;  Shamleffer Aff. ¶¶ 36-51, 53-56, that these rules and procedures are 

rooted in canon law, id.; and that canon law is rooted in Catholic doctrine and Scripture, id., ¶¶ 

14-16.  Finally, he explains that among these rules and procedures is great respect for 

confidentiality in handling such complaints, for the privacy of the individuals involved, and for 

the various reputational interests.  Id., ¶ 53-54.  These are ecclesiastical subject matters, and the 

Doctrine of Church Autonomy prevents government from becoming entangled with them.  

Indeed, the Doctrine acts as a structural restraint precluding governmental assertions of control 

over these subject matters including government mandated disclosure of confidences and 

violation of rights of privacy.
4
 

Plaintiff contends that, when Gibson v Brewer, 952 S.W.2d 239, 248 (Mo. 1997 

determined that the claim of intentional failure to supervise survived a First Amendment Church 

Autonomy challenge, it implicitly held that religious liberty concerns cannot limit the scope of 

discovery with regard to this claim.  She also contends, that, because those suing churches for 

childhood sexual abuse claims must allege intentional failure to supervise and because that claim 

has higher standards of proof, those suing churches necessarily have broader discovery rights.  

The first problem with this argument is that it upends Gibson’s rationale. 

                                                 
4
 See authorities cited in Defendants’ Tender of Discovery and Motion for Modification of 

Order, 13-16. 
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Gibson expressed great solicitude for the “autonomy and freedom of religious bodies” 

over ecclesiastical subject matters.  Those subject matters included “questions of religious 

doctrine, polity, and practice;” “questions of hiring, ordaining, and retaining clergy;” “selection 

of clergy;” “interpretation of religious doctrine, policy, and administration;” and ecclesiastical 

“determination [of] response to its members’ claims.”  Id., 952 S.W.2d at 246-47, 249.  In 

seeking to reduce government entanglement with these subjects, Gibson held that the First 

Amendment barred adjudication of the claims against religious societies for negligent hiring of 

clergy, negligent supervision of clergy, and the independent negligence of a church.  Id., 952 

S.W.2d at 247-48, 250.  Gibson’s objective was to reduce governmental entanglement with 

churches by limiting claims to those where the church acted malum in se, that is, to those where 

ecclesiastical supervision intended the resulting wrong.  Gibson’s concern for the rights of 

religious societies to enjoy substantial control over core ecclesiastical subject matters simply 

cannot be squared with Plaintiff’s contention that the same court intended to subject church 

defendants to exponentially broadened discovery and government entanglement with the manner 

in which a church receives complaints from her members, investigates those complaints, and 

applies discipline to the church’s clergy. 

The implication of Plaintiff’s argument is that Gibson imposed a discovery penalty 

because of religion and because church defendants invoked their First Amendment freedom.  If 

so, this would constitute state discrimination based on religion and invoking the First 

Amendment rights accompanying such status.  Such a result fouls the Missouri Bill of Rights 

provision that guarantees that “no preference shall be given to nor any discrimination made 

against any church, sect or creed of religion, or any form of religious faith or worship.”  Mo. 

Const. art. I, § 7. 
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VI. PLAINTIFF’S “EXAMPLES” OF BROADLY ORDERED DISCOVERY DO NOT 

WITHSTAND SCRUTINY. 

Plaintiff provides two examples where other courts purportedly ordered discovery of the 

names of non-party complainants and accused persons unrelated to a plaintiff’s allegation:  the 

recent order in the Chaminade College Preparatory case, Plaintiff’s Motion for Sanctions, 13-14; 

and the listing of numerous other Catholic institutions that purportedly disclosed such 

information, id., 16-17. 

A. THE COURT’S ORDER IN THE CHAMINADE SCHOOL CASE SUPPORTS 

DEFENDANTS’ POSITION, NOT PLAINTIFF’S. 

In the Chaminade case, John Doe 116 v. Marianist Province of the United States, 

(No. 12SL-CC00653), John Doe 116 alleges he was sexually abused by Brother Meinhardt, 

S.M., a Marianist brother working at Chaminade in the late 1960s.  Assouad Affid. ¶¶ 2, 5 

(attached).  Shortly before Chackes, Carlson & Halquist, LLP filed suit on behalf of John Doe 

116, the Marianist Provincial, Father Solma sent a letter to Chaminade alumni that is attached as 

Exhibit A to the Assouad affidavit.  In that letter, Father Solma informed the alumni that he had 

receive “an allegation of sexual abuse against two former teachers at Chaminade College Prep:  

Bro. Louis Meinhardt and Bro. John Woulfe.”  He explained that, while they were both 

deceased, they had both served as teachers at Chaminade with their terms of service there 

overlapping from 1968 to 1977.  He then asked the alumni to contact him if they had “any 

information concerning abusive behavior by either of these men or by any other Marianist 

associated with Chaminade.” 

John Doe 116 served “discovery requests on the Marianists asking for information 

regarding [his alleged abuser,] Brother Meinhardt.  Assouad Affid., ¶ 6.  He also sought 

discovery regarding “any allegations of sexual abuse against any Marianist brother, priest, or lay 
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employee, regardless whether they were assigned to Chaminade, or elsewhere, for the 20 years 

prior to and during the alleged abuse in the case.”  Id.  

The parties argued over the scope of this requested discovery, and the Marianists 

eventually filed petitions for writs of prohibition with both the Missouri Court of Appeals and 

the Missouri Supreme Court.  After all this litigation, the scope of permissible discovery was 

essentially the same as the Archdiocese produced here when it produced Ross’ files.  

Mr. Assouad concludes: 

In the case referenced above and in the two related writ 

proceedings, no court ordered production of and the Marianists 

have not produced any information or documents related 

specifically to allegations of sexual abuse against Marianists 

brothers, priests, or employees other than Brothers Meinhardt and 

Woulfe.  In the case referenced above and in the two related writ 

proceedings, no court ordered and the Marianists have not 

produced any names of alleged Marianist offenders or alleged 

victims of Marianist brothers, priests, or lay employees other than 

Brothers Meinhardt and Woulfe. 

Assouad Affid. ¶ 8. 

Accordingly, the court in the Chaminade case limited discovery to facts related to the 

person who allegedly abused the plaintiff and to his colleague serving at the same school during 

the relevant period of time.  Here, the Archdiocese has produced Ross’ personnel file that 

includes documents related every known person claiming to have been abused by Ross.  The 

Courts in Chaminade did not require any summary matrix from the Marianists as to allegations 

against unrelated non-parties or their alleged victims—much less the names of such individuals--

and the Court similarly ought not require production of such information or names here. 
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B. PLAINTIFF’S LIST OF OTHER DIOCESES THAT PURPORTEDLY DISCLOSED LISTS 

OF ACCUSED PRIESTS IS BASED ON MISCHARACTERIZATION OF ATTACHMENTS 

THAT THEMSELVES LACK PROPER EVIDENTIARY FOUNDATION. 

On pages 16 and 17 of Plaintiff’s motion, plaintiff provides a list of Catholic institutions 

that purportedly provided information similar to what Plaintiff seeks here.  The listing comes 

from a self-serving website known as bishopaccountability.org that is funded by plaintiff 

attorneys suing Catholic institutions.  The documents offered as exhibits taken from that site bear 

so little foundation, evidence of authorship, and detail to render them useless as support for 

Plaintiff’s argument.  Even if they had proper foundation, they do not support Plaintiff’s 

contentions. 

None provide an example of a Court ordering a Catholic institution to publish the names 

of complainants or victims or of a Catholic institution voluntarily doing so.  It is also extremely 

troubling that among the attachments Plaintiff published with her Motion is a protective order 

from a lawsuit against the Diocese of Joliet.  See Attachment F.  This attachment consists of 

three copies of the same “Amended Protective Order.  The third of the three includes the names 

of a number of “credibly accused” priests, each of whom was either deceased or removed from 

ministry.  The terms of that protective order forbid what Plaintiff did here when she provided 

that list to this Court, and confirm the Defendants’ worst fears of how this process can break 

down. 

Plaintiff, citing Attachments C through I, contends that there are seven examples where a 

court ordered a Diocese to publish “information.”  Attachments C and I suggest there was no 

court order.  Attachments F and G reference no court order.  None of the remaining attachments 

even hint that the names of complainants were produced or ordered to be produced.  Attachment 

D states that the diocese only published the names of accused priests where the accusation was 

“admitted, corroborated or otherwise substantiated” unlike the circumstance here where Plaintiff 
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seeks production of the names of the accused regardless whether there was a basis for the 

accusation or not.  It is unclear whether the names of the priests referenced in Attachment H 

were limited to the credibly accused.  What is clear in that attachment is that the production was 

subject to a protective order. 

Not one of the forty-two attachments provided by Plaintiff support a sunset provision to 

the protective order.  

Plaintiff notes that five dioceses published lists of accused persons in the context of their 

bankruptcy proceedings.  At least one Diocese on the non-bankruptcy list was in fact a bankrupt 

diocese.  Attachment Y.  The circumstance of bankruptcy is distinguishable because, when 

dioceses voluntarily seek bankruptcy protection, they accept expanded court jurisdiction over 

them.  They also must list all potential claims and claimants and publish notices of bar dates to 

potential claimants in order to ensure that the discharge they seek is effective. 

As regards the remaining attachments, none reference publication of victims’ names, and 

none appear to be the product of a court order.  Many have uncertain authorship.  See, e.g., 

Attachments G, Z, AA, DD, GG, II.  Others appear to have been authored by 

bishopaccountability.org.  See, e.g., Attachments JJ, KK, LL, MM. 

In those instances in which Dioceses published names of accused persons, they 

sometimes limited their list to those whose names were previously made public, Attachments L, 

W; to those who had been “permanently removed,” Attachments Q, X;  to those who were 

named defendants in pending litigation, Attachments I, EE; and, almost always, to those were the 

accusations were deemed, by the Diocese or its Review Board, to be “credible,” “admitted,” 

“corroborated,” “substantiated,” “likely to have offended,” “confirmed,” “having a semblance of 

truth,”  “credibly accused while living.” See, e.g., Attachments C, D, E, F, G, K, O, P, R, I, V, Z, 
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FF, GG, HH. II.  Some produced statistical summaries with no names of complainants or 

accused persons, Attachments WW, CC.  One involved commentary by a prosecutor and not a 

publication by a diocese.  Attachment BB.  In sum, even if these attachments had an adequate 

evidentiary foundation, clear authorship, sufficient detail, they simply do not support any order 

from this Court requiring the Defendants to produce the names of complainants, the names of 

those accused without substantiation, or to operate under a protective order that expires five 

years after a lawsuit ends. 

VII. THE COURT SHOULD EITHER RENDER FATHER DOES’ MOTION TO 

INTERVENE MOOT OR IT SHOULD GRANT IT. 

If the Court does not require the Defendants to produce the names of accused person, 

Father Doe’s motion to intervene becomes moot.  If it orders Defendants to produce such names, 

it should grant Father Doe’s motion and those of any claimant or accused person whose name 

might similarly be disclosed. 

VIII. THE COURT SHOULD STRIKE THE SUNSET PROVISION. 

As shown in Defendants’ Motion for Modification, the need to protect nonparty 

complainants and accused persons from disclosure of their names does not diminish with the 

passage of time.  The sunset provision, therefore, wars with the protective order to which it is 

appended.  Plaintiff did not engage or otherwise respond to these arguments and law.  Instead, 

Plaintiff wrote that the issue is not urgent.  Plaintiff’s Motion for Sanctions, 19.  But it seems 

urgent to Father John Doe, and it would undoubtedly seem urgent to other complainants and 

accused persons if they had any idea what Plaintiff seeks to learn about them and their past. 

Plaintiff’s position regarding the sunset provision is even less defensible because on 

page 13 of her motion, she wrote that she “and her counsel have absolutely no interest in 

publicizing the names of any victims or the names of falsely accused individuals and cannot 
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conceive of any circumstances that would result in public disclosure of their names.”  

(Emphasis added).  This concession leaves at issue only whether the names of those persons 

rightly accused should lose protection at the five-year sunset.  But separating the non-party 

accused persons into those falsely accused and those rightly accused requires substantial 

additional discovery and scores of mini-trials unrelated to resolving Plaintiff’s claims against 

Ross and the Archdiocese. 

Given Plaintiff’s concession regarding the names of victims and the names of those 

falsely accused, given her failure to address Defendant’s authorities and arguments against the 

sunset provision, and given the impracticability of separating scores of accused persons into one 

group of those falsely accused and another group of those rightly accused, the Court should 

strike the protective order’s sunset provision. 

IX. CONCLUSION. 

For these reasons, Defendants respectfully request that the Court finds and orders: 

A. Defendant has substantially complied with the Court's May 13, 2013 and 

November 15, 2013 orders, and the Court lifts the current risk of sanction stated in that order; 

B. The Court finds that the purposes for the production of the Matrix—

possible proof of notice and issues related to punitive damages—is satisfied without producing 

names of complainants and accused individuals and Defendants need not produce such names or 

any other information related to the Matrix; 

C. The Protective Order previously entered by the Court is hereby made 

permanent and the five year sunset provision is hereby removed. 

D. The Court denies John Doe’s motion to intervene is moot because the 

names shall not be released. 
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Respectfully submitted, 

 

CARMODY MacDONALD P.C. 

 

 

 

By:    /s/ David P. Stoeberl   

Gerard T. Carmody, #24769 

David P. Stoeberl, #46024 

Ryann C. Carmody, #56831 

120 South Central Avenue, Suite 1800 

St. Louis, Missouri 63105 

Telephone (314) 854-8600 

Facsimile  (314) 854-8660 

gtc@carmodymacdonald.com 

dps@carmodymacdonald.com 

rcc@carmodymacdonald.com 

 

and 

 

LEWIS ROCA ROTHGERBER LLP 

L. Martin Nussbaum (pro hac pending) 

Scott M. Browning (pro hac pending) 

William Voit (pro hac pending) 

Telephone (719) 386-3000 

Facsimile  (719) 386-3070 

mnussbaum@lrrlaw.com 

sbrowning@lrrlaw.com 

wvoit@lrrlaw.com 

 

Attorneys for Defendants 

 

 

 

CERTIFICATE OF SERVICE 

A copy of the foregoing was served on all counsel of record via the court’s electronic 

filing system this 24th day of December, 2013. 

 

   /s/ David P. Stoeberl   
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS 
STATE OF MISSOURI 

JANE DOE 92, ) 
) 

Plaintiff, ) 
) Case No. 1122-CCI0165 

w. ) 
) Division 1 

ARCHDIOCESE OF ST. LOUIS, et al., ) 
) 

Defendant. ) 

AFFIDAVIT OF .roSTIN ASSOUAD 

I, Justin Assouad, do hereby state under oath as follows: 

1. I am over twenty-one years of age. I serve as legal counsel for the Marianist 
Province of the United States ("Marianists"). 

2. I make this affidavit based on my personal knowledge, information and belief and 
upon my review of pleadings, motions, and orders in John Doe 116 v. Marianist Province of the 
United State et ai., No. 12SL-CC00653 

3. The Marianist Province of the United States (formerly known as the "Society of 
Mary") have provided priests and brothers as administrators, teachers, and staff for the 
Chaminade College Preparatory School ("Chaminade") for many years. 

4. On January 17,2012, Father Solma sent the letter attached as Exhibit A to the 
Chaminade Alumni. The letter bears the date January 17,2011 . The year is incorrect and should 
have said 2012. 

5. Shortly after the date of Father Solma' s letter, John Doe 116, represented by Ken 
Chackes and his law firm, fIled suit against the Marianists alleging that Brother Meinhardt had 
abused John Doe 116 in the late 1960s. Brother Meinhardt is now deceased. 

6. John Doe 116 subsequently served discovery requests on the Marianists asking 
for information regarding Brother Meinhardt. He also requested in discovery information 
regarding any allegations of sexual abuse against any Marianist brother, priest, or lay employee, 
regardless whether they were assigned to Charninade, or elsewhere, for the of 20 years prior to 
and during the alleged abuse in the case. 

7. After substantial briefing and argument, St. Louis County Circuit Court Judge 
Reno ordered the Marianists to produce certain communications between Father Solma and 
Chaminade alumni who responded to his letter described above as reflected in bates-numbered 
documents identified in the privilege log produced by Defendants. 
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8. In the case referenced above and in the two related writ proceedings, no court 
ordered production of and the Marianists have not produced any information or documents 
related specifically to allegations of sexual abuse against Marianists brothers, priests, or 
employees other than Brothers Meinhardt and Woulfe. In the case referenced above and in the 
two related writ proceedings, no court ordered and the Marianists have not produced any names 
of alleged Marianist offenders or alleged victims ofMarianist brothers, priests, or lay employees 
other than Brothers Meinhardt and Woulfe. 

FURTHER AFFIANT SA YETH NOT. 

STATE OF MISSOURI ) 
) ss. 

COUNTY OF ST. LOUIS ) 

Sworn and subscribed to before me this d± day of December 2013. 

My Commission Expires: 

2004551980_1 

KARLA CARROLL 
Notary PUblic· Notary Seal 

STATE OF MISSOURI 
. st. louis City 

My Commission Expires. Jan. 25, 2016 
Commission # 12296503 
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The Marionists 

!!illl Illl Ill! I I!II "R .11 ," " 

17. January 2011 

Dear Chaminade Alumnus, 

The Marianist Province of the United States has received an allegation of sexual abuse against two f(.JrJner 
teachers at Chaminade College Prep: Bro. Louis Meinhardt and Bro. John Woulfe. I haw met personally with 
the individual who has brought the allegation forward. 

John Woulfe, who taught and coached hockey at Chaminade from August 1968 through May 1977, :eft the 
Society of Mary in August of 1977 and is now deceased. Louis Meinhardt was stationed at Chaminade as 
teacher and coach from 1941-48 and again from 1958 until 1982. He died as a Marianist in 1990. 

We take these allegations seriou'5ly and are notifying Chaminade alumni from the years when Woulfe and 

Meinhardt were assigned to Chaminade College Prep. I am requesting that you contact me at the Provincial 
Office jf you have any information concerning abusive behavior by either of these men or by any other Marianjst 
associated with Chaminade. i also request that this notice be passed aiong to any other alumnus whom you 
know and who might not be induded in the Chaminade alumni records. 

Sexual abuse of a minor is a grave evil. The Marianists afe committed to the safety of al! those we serve in our 
schoob and ministries, and we are working to prevent any type of abuse from ever happening again in any 
school or ministry we sponsor. Copies of Chaminade's Child Protection Policies can be obtained through the 
administrative office of the school. Copies of the Marianists"'Ethic.$ and Integrity in Ministry: Child Protection 
Policies" can be obtaim,d through my office. We want to assist in the healing of anyone who has been abused 
by a Marianist in the past, and Wt,~ seek to ensur{~ a safe and protected f>nvironment in all of our rninistri!?s, most 
especially those involving children and young adults. 

I am grateful for your understanding and cooperation as we address these allegations. Let us together pray for 
healing in our society and in our Church for all victims of sexual abuse. 

Sincerely, 

Fl'. Martin A. Solma, SM 
Provincia! 
msolma@sm-usa.org 

4425 West Pine Boulevard 51. Louis .. Mi$,01.H' 63108· 2301 3! 4.533.1207 314.533.0778 fox 
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