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IN THE CIRCUIT COURT OF THE CITY OF ST. LOU e roand
2 Noy 1h 28

STATE OF MISSOURI =
2280 JUDIGIAL CIRCUIT
JANE DOE 92, ) CIRC RK'S CFFICE
) aY o DEPUTY
Plaintiff, )
) Case No. 1122-CC10165
Vs. )
) Division 1
ARCHDIOCESE OF ST. LOUIS, et al. ) ENTERED
) , ..
Defendant. ) oy 13
PROTECTIVE ORDER SR

The Court hereby enters, pursuant to Mo. Sup. Ct. R. 56.01(c), the following Protective
Order governing all discovery in connection with this case.

1. This Protective Order is binding upon all Parties to this litigation, and upon each
Party’s respective attorneys, agents, representatives, employees, accountants, experts and
consultants as set forth in this Protective Order.

2. Over the objection of Plaintiff, this Court has Ordered that the personnel file of
Joseph Ross shall be subject to a protective order. Counsel for Plaintiff and for Defendants
Archdiocese of St. Louis and Archbishop Carlson agree upon the terms of this Protective Order
for that personnel file and other documents that a party may designate as confidential pursuant to
the terms of this Protective Order or as otherwise Ordered by the Court. Any Party shall have
the right to identify and designate as “CONFIDENTIAL” pursuant to this Protective Order any
documents or other materials it produces or provides, or any testimony given, which testimony or
discovery material is believed in good faith to constitute, reflect or disclose its non-public,
sensitive, personal, privileged, confidential or proprietary information (“Confidential
Information”). In addition, all documents, depositions, discovery, and the information contained

therein, and all other information produced or disclosed during this litigation that contains the

1448398
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true name of the Plaintiff shall be considered Confidential Information covered by this Protective
Order, whether it is designated as such or not.
3. Confidential Information may be designated as follows:

(a) Specific documents and interrogatory answers may be designated as
“CONFIDENTIAL” by marking the first page of the document and each subsequent page thereof
containing Confidential Information and any answer as “CONFIDENTIAL.”

(b)  Confidential Information disclosed at a deposition may be designated
“CONFIDENTIAL” as follows:

(i) by designating testimony as “CONFIDENTIAL” on the record
during the taking of the deposition; or

(i) by notifying all other Parties in writing, within twenty (20)
calendar days of receipt of the transcript of a deposition of specific pages and lines of the
transcript which are designated as “CONFIDENTIAL,” whereupon each Party shall attach a
copy of such written designation to the face of the transcript and each copy thereof in that Party’s
possession, custody or control. To facilitate the designation of Confidential Information in
deposition testimony, all transcripts of depositions shall be treated, in their entirety, as
Confidential for a period of twenty (20) days following delivery by the court reporter of certified
transcripts to all Parties, during which time a Party may designate portions of such transcripts as
“CONFIDENTIAL” pursuant to this paragraph.

(iii)  If Confidential Information is used during depositions, it shall not
lose its confidential status through such use, and counsel shall exercise their best efforts and take

all steps reasonably required to protect its confidentiality during such use.

1448398
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4. Interrogatory answers containing Confidential Information may be separately
bound.

5. Confidential Information may be used exclusively in connection with this case
and may be disclosed only to the following persons in connection with the preparation of this
case for trial:

(a) outside counsel employed by a Party, and any paralegals, assistants and
clerical employees in the respective law firms of such outside counsel;

(b) any outside consultant or expert who is assisting counsel of a Party;

(c) the Court and any members of its staff;,

(d) deponents, trial or hearing witnesses and their counsel, in preparation for
and/or during depositions, trial or pretrial hearing motions;

(e) stenographic employees and court reporters recording or transcribing
testimony in connection with discovery, depositions, hearings or trial.

6. Persons having knowledge of Confidential Information shall use that Confidential
Information only in connection with the prosecution, defense or appeal of this case, and shall not
use such Confidential Information for any other purpose, including, without limitation, any
publicity, press release, marketing, research, or in any other context or in any other legal case,
lawsuit, proceeding or investigation, or otherwise except as expressly provided herein. Persons
having knowledge of Confidential Information shall not disclose such Confidential Information
to any person who is not listed in paragraph 5 of this Protective Order.

7. Any Party which is served with a subpoena or other notice compelling the
production of any Confidential Information produced by another Party shall give written notice

to the original designating Party of such subpoena or other notice by facsimile and electronic

1448398
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mail within three (3) business days. Upon receiving such notice, the designating Party shall bear
the burden to oppose, if it deems appropriate, the subpoena. During the pendency of any such
application, the Party to whom the subpoena or other notice is directed shall not produce any
Confidential Information, unless ordered by a Court of competent jurisdiction.

8. Counsel shall take all reasonable and necessary steps to assure the security of any
Confidential Information and will limit access to Confidential Information to those persons listed
in paragraph 5 of this Protective Order. Confidential Information produced or provided will be
kept in outside counsels’ possession or in the possession of outside consultants or experts or
other personnel entitled to receive copies of the documents pursuant to Paragraph 5 above.

9. Prior to the disclosure of any Confidential Information to any person identified in
paragraph 5 above (other than the Court and its staff), such person shall be provided with a copy
of this Protective Order, which he or she shall read ar}d upon reading shall sign a Certification, 2 /)A’D

Q PEVIGED BY ME ueT\
the form annexed hereto as Exhibit A/,n cknowledging that he or she has read this Protective
Order and shall abide by its terms. A file of all written acknowledgements by persons who have
read this Protective Order and agreed in writing, in the form annexed hereto as Exhibit A, to be
bound by its terms shall be maintained by outside counsel for the Party obtaining them and shall
be made available, upon request, for inspection by counsel for any Party. Persons who come into
contact with Confidential Information for clerical or administrative purposes, and who do not
retain copies or extracts thereof, are not required to execute acknowledgements.

10.  Any Party may object to the propriety of the designation of specific material as
“CONFIDENTIAL” by serving a written objection upon the other Party’s counsel. The
supplying party or its counsel shall thereafter, within ten (10) calendar days, respond (by hand

delivery, courier or facsimile Transmission) to such objection in writing by either (i) agreeing to

1448398
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remove the designation; or (ii) stating the reasons why the designation was made. If the Parties
are subsequently unable to agree upon the terms and conditions of disclosure for the material(s)
in issue, the objecting Party shall be free to move the Court for an Order removing or modifying
the disputed designation. Pending the resolution of the motion, the material(s) in issue shall
continue to be treated in the manner as designated by the supplying Party until the Court orders
otherwise. Inadvertent production of any document or information without a designation of
confidentiality will not be deemed to waive a later claim as to its confidential nature or stop a
Party from designating said document or information as “CONFIDENTIAL?” at a later date.

11. Except as agreed in writing by counsel of record, to the extent that any
Confidential Information is, in whole or in part, contained in, incorporated in, reflected in,
described in or attached to any pleading, motion, memorandum, appendix or other judicial filing,
counsel shall file that submission under seal and that document shall be designated and treated as
a “Sealed Document.” All Sealed Documents filed under seal pursuant to this Protective Order
shall be filed in a sealed envelope and shall remain under seal until such time as this Court, or
any court of competent jurisdiction, orders otherwise. Such Sealed Documents shall be
identified with the caption of this action, a general description of the sealed contents and shall
bear the following statement which shall also appear on the sealed envelope:

CONFIDENTIAL

Contents hereof are confidential and are subject to a court-ordered
protective order governing the use and dissemination of such contents.

The Clerk of the Court shall maintain such Sealed Documents separate from the public records in
this action, intact and unopened except as otherwise directed by the Court. Such Sealed

Documents shall be released by the Clerk of the Court only upon further order of the Court.
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12.  Nothing herein shall be construed to affect in any manner the admissibility at trial
or at any hearing before this Court of any document, testimony or other evidence. Nor shall
anything in this Protective Order be deemed a waiver of any objection or privilege a Party may
claim to the production of any documents.

13. Upon the final disposition of this case, including any appeals related thereto, all
Confidential Information and any and all copies thereof, shall be returned within thirty (30)
calendar days to the producing Party; provided, however, that counsel may retain their attorney
work product and all court-filed documents even though they contain Confidential Information,
but such retained work product and court-filed documents shall remain subject to the terms of
this Protective Order. In the alternative, either the Party or the person receiving the Confidential
Information may elect to have the same destroyed. Upon delivery to the producing Party or
destruction of all documents relating to or containing Confidential Information and any and all
copies thereof, the person or entity having custody or control of such information shall deliver to
the producing Party an affidavit certifying that all such Confidential Information and any copies
thereof, and any and all records, notes, memoranda, summaries or other written material
regarding the Confidential Information (except for attorney work product and court-filed
documents as stated above), have been destroyed or delivered in accordance with the terms of
this Protective Order.

14.  If Confidential Information is disclosed to any person other than in the manner
authorized by this Protective Order, the Party responsible for the disclosure shall immediately
upon learning of such disclosure inform all other Parties of all pertinent facts relating to such

disclosure and inform the other Parties of all pertinent facts relating to such disclosure and shall

1448398
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make every effort to prevent disclosure by each unauthorized person who received such
information.

1S.  Inthe event of a proven violation of this Protective Order by any of the Parties or
others designated in paragraph 5 hereof, all Parties acknowledge that the offending party or
persons may be subject to sanctions determined in the discretion of the Court.

16.  Nothing contained in this Protective Order shall preclude any Party from using its
own Confidential Information in any manner it sees fit, without prior consent of any party or the
Court.

17. By written agreement of the Parties, or upon motion and order of the Court, the
terms of this Protective Order may be amended or modified. This Protective Order shall
continue in force until amended or superseded by express order of the Court, and shall survive

any final judgment or settlement in the Action.

1448398
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ACCEPTED AND AGREED:

GREENSFELDER, HEMKER & GALE, P.C.

Bernard C. Huger, MBE # 21319
bch@greensfelder.com

Edward S. Bott, Jr., MBE # 31934
esb@greensfelder.com

Robert L. Duckels, MBE # 52432
rid@greensfelder.com

10 South Broadway, Suite 2000

CHACKES, CARLSON & HALQUIST, LLP

Kenneth M. Chackes, MBE # 27534

kchackes@cch-law.com

M. Susan Carlson, MBE #37333
scarlson@cch-law.com

Nicole E. Gorovsky, MBE # 51046
ngorovsky@cch-law.com

906 Olive, Suite 200

St. Louis, Missouri 63102 St. Louis, Missouri 63101
Attorneys for the Archdiocese of St. Louis, by
and through Archbishop Robert J. Carlson, in
his representative capacity as Archbishop of

the Archdiocese of St. Louis

Attorneys for the Plaintiff’

Dated: ,2013 Dated: ,2013

JEFF ANDERSON & ASSOCIATES, P.A.

By:

Jeffrey R. Anderson, MN BAR # 2057
jeff@andersonadvocates.com

E-1000 First National Bank Building
332 Minnesota Street

St. Paul, Minnesota 55101

Attorneys for Plaintiff

Dated: ,2013

SO ORDERED: \L/(/\
/\_ZHJ. /

Circuif Judge, Division /¥

/15
Dated: /') /15,2013
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EXHIBIT A
IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS
STATE OF MISSOURI
JANE DOE 92, )
)
Plaintiff, )
) Case No. 1122-CC10165
vs. )
) Division 1
ARCHDIOCESE OF ST. LOUIS, et al. )
)
Defendant. )

ACKNOWLEDGEMENT OF PROTECTIVE ORDER

I have carefully read the Protective Order in the above-captioned action, agree to be
bound by its terms, and consent to be subject to the personal jurisdiction of this Court with
respect to any proceeding relating to any enforcement of the Protective Order, including any
proceeding relating to contempt of Court. As a condition precedent to my review or examination
of any of the documents or other materials produced pursuant to the Protective Order or my
obtaining any information contained in said documents or other materials, | hereby agree that the
Protective Order shall be deemed to be directed to and shall include me. I acknowledge that I
have had an opportunity to discuss this Protective Order and its relevant requirements with the

attorney furnishing the Confidential Information covered by that Order.
PRovVIDED THAT THE JBLICA TIONE UMD Era
/

PEMEMT witl TE&M1nsATR
DATE o

S Yyeans o

</
INAL  DISpo e/
Fﬂ\gﬁgwé&'—b AVSE

(APTIONED
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Sworn to before me this
day of

,200

[Signature]

[Printed Name]

[Home Address]

[Employer]

1448398

Notary Public

[Job Title]

10
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Motion for Sanctions Page 1 of 321

IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS
TWENTY-SECOND JUDICIAL
STATE OF MISSOURI

JANE DOE 92,

Plaintiff,
VS. Cause No. 1122-CC10165
ARCHDIOCESE OF ST. LOUIS, a Non-
Profit Corporation, ARCHBISHOP

ROBERT J. CARLSON of the Archdiocese
of St. Louis, and FATHER JOSEPH Ross

Div. 1

N N N N N N N N N N N N

Defendants.

PLAINTIFF’S MOTION FOR SANCTIONS AND
PLAINTIFF’'S RESPONSE TO DEFENDANTS MOTION FOR
MODIFICATION OF ORDER

After seven months, four hearings, several motions to reconsider, and after being
threatened with sanctions, Defendants not only blatantly failed to comply with this Court’s
orders of May 13, 2013 and November 15, 2013, they brazenly seek yet again to modify the
orders. Defendants show deliberate disregard for the authority of the Court. Plaintiff opposes
Defendants’ motion to modify and respectfully requests that the Court sanction Defendants for
their discovery abuses and blatant disregard for this Court's authority by entering an order
striking the pleadings of Defendants, entering a default judgment against Defendants, and
prohibiting Defendants from presenting any evidence in defense of Plaintiff's claims against

them.
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Motion for Sanctions

|. PROCEDURAL HISTORY'

On October 24, 2011, Plaintiff filed a petition with this Court alleging multiple claims
against the Archbishop and Archdiocese of St. Louis and against Joseph Ross. The four count
petition alleges sexual abuse and/or battery against all defendants, and negligent supervision of a
priest. It also alleges intentional failure to supervise clergy, and negligent failure to supervise
children against the Archdiocese and the Archbishop.

Since that time, discovery has been ongoing. On March 5, 2013, Plaintiff filed a motion
to compel. Plaintiff sought to compel the Defendants to disclose information in response to the
following interrogatories:

19.  Describe each and every allegation of sexual contact with a minor

made against any priest and/or employee serving within Defendant
Archdiocese that was made known to any official of Defendant
during the 20 years prior to and/or during the period of time
covering the sexual contact alleged in this case.

ANSWER:

20.  Describe each and every allegation of sexual contact with a minor

made against any priest and/or employee serving within Defendant
Archdiocese that was made known to any official of Defendant

after the sexual contact alleged in this case.

ANSWER:

The motion was argued on May 13, 2013, and Defendants were ordered to disclose
documents in this case. Specifically, the Court stated the following:

The Court grants in part Plaintiff’s motion to compel discovery of

! In their Motion to Modify, Defendants include a few paragraphs under the heading “Plaintiff’s allegations.”
(D.Motion 1-2). What follows includes a number of statements that are absolutely not Plaintiff’s allegations. They
are Defendants’ conjectures and possibly their proposed defenses. Labeling this section as “Plaintiff’s allegations”
is misleading at best. Moreover, Defendants’ statement that “SNAP routinely publishes discovery from sex abuse
litigation,” seems to be an attempt to scare the Court into believing that Plaintiff and her attorneys will violate the
protective order by providing information to SNAP. This insinuation, coupled with Defense counsel’s argument in
Court that Plaintiff’s counsel merely wants to solicit new clients is beyond the pale.

2

Page 2 of 321
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Motion for Sanctions

complaints of sexual abuse by others. Defendants shall provide, for
the period 1983-2003, (a) the date of the complaint or allegation,
(b) the nature of the complaint, (c) identity of the complainant, (d)
to whom the complaint was made, (e) identity of the alleged
abuser, and (f) the outcome of the complaint.

The Court gave Defendants 60 days to comply with the above order. On June 28, 2013,
Defendants filed a Motion for Partial Reconsideration of Order to Compel. In the motion,
Defendants argued that the Court’s order was overbroad, unduly burdensome, and that it invaded
the rights of third parties. Defendants then failed to comply with that order and Plaintiff filed a
motion for contempt and/or sanctions against Defendants.

Defendants Motion to Reconsider and Plaintiff’s Motion for Sanctions were taken up in a
hearing held on November 15, 2013. Following the hearing, and after considering all of the
Defendant’s arguments, the Court ordered that as to clergy employees, the May 13, 2013 order
stood as written. (The Court modified the extent of the discovery for non-clergy employees). The
Court added that Defendants had 30 days to produce the information “or Defendants’ pleadings
will be stricken.”

During the week before the discovery was due to be produced, Defendants hired new
counsel who then called for a hearing to reconsider the issues for the third time. Defendants
failed to file a motion, but merely showed up at the Courthouse and asked the Court for a

hearing. Without telling Plaintiffs what their arguments would be, Defendants scheduled a

hearing for December 13, 2013.

At the December 13, 2013 hearing, Defendants again asked the Court to reconsider its
discovery order. Among other things, Defendants’ specifically requested that they not be

required to reveal names of complainants or of accused individuals. The Court refused, and

Page 3 of 321
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Motion for Sanctions Page 4 of 321

warned Defendants that if they did not “substantially comply” with the Court’s order they risked

having their pleadings stricken.

On December 16, 2013, the last day for compliance, at 4:30pm, Defendants provided
what they call a “matrix” to Plaintiffs’ counsel. The “matrix” fails to identify a single accused
abuser or any complainant. The “matrix” further fails to describe the occurrences of abuse other
than to say on every single entry, “alleged sexual abuse of a minor.” The “matrix” further fails
to describe the outcomes of the allegations other than in generic terms like, “made report,” or

“unsubstantiated.”

Even more puzzling, Defendants filed a Motion to Modify this Court’s order which
explained the “matrix” as being incomplete because not all of the parishes and agencies of the

Archdiocese responded to their requests for information.

1. ANALYSIS

Despite the fact that it fails to comply with this Court’s orders in just about every way,
Defendants allege that their “matrix” constitutes substantial compliance with the Court’s
previous orders. Moreover, Defendants manipulatively attempt to divert the Court’s attention
from their failure to comply with presentations of other previously ordered untimely disclosures.
The “Tender of Documents” section of Defendants’ Motion to Modify is equivalent to a child
who has been caught stealing who tells his parent that because he did the homework that mom
asked him to do two weeks ago, they should ignore his current crime. This Court should not fall

for such antics.

Defendants further attempt to lead the Court astray by yet again arguing that they do not

have to comply with the Order of a Circuit Court Judge if, in their personal judgment, they
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Motion for Sanctions Page 5 of 321

disagree with the order. This shows complete disrespect of the Court, the legal system, and the

pursuit of justice.

A. Defendants’ Failure To Produce Ordered Discovery Forces This Court To Follow

Through With Its Threat Of Sanctions

The Court stated unequivocally on May 13, 2013, that if Defendants failed to provide
Plaintiff with information regarding allegations of sexual abuse within the Archdiocese made
between 1983 and 2003, their pleadings would be stricken. The Court has no choice but to

follow through on its warning.

INd Z€:€0 - €T0Z ‘6T J9quiaoaq - sino7 1S 4o AND - pajid Ajfeajuonds|g

Missouri Supreme Court Rule 61.01 states that:

If a party fails to answer interrogatories...or if objections filed
thereto which are thereafter overruled and the interrogatories are
not timely answered, the Court may, upon motion and reasonable
notice to other parties, make such orders in regard to the failure as
are just and among others the following:

o (1) An order striking pleadings or parts thereof, or
dismissing the action or proceeding or any part thereof, or render a
judgment by default against the disobedient party.

o (2) Upon the showing of reasonable excuse, the court may
grant the party failing to answer the interrogatories additional time
to file answers but such order shall provide that if the party fails to
answer the interrogatories within the additional time allowed, the
pleadings of such party shall be stricken or the action be dismissed
or that a default judgment shall be rendered against the disobedient

party.
On November 15, 2013, despite Defendants’ failure to provide a reasonable excuse, the
Court followed part (2) of the rule. The Court granted Defendants additional time to file answers
and stated in the order that if the Defendants failed to follow the order within the additional time
allowed, “The Defendants’ pleadings shall be stricken.” The Court again warned Defendants on

December 13, 2013, that if they failed to substantially comply, their pleadings would be stricken.

Exhi bit 19
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Defendants failed to substantially comply on December 16, 2013, and therefore,
according to Rule 61.01 above, their pleadings shall be stricken. The rule does not allow wiggle
room if Defendants just decide that they want to argue the issue one more time with bigger and
better law firms. It does not allow them to substitute their own judgment for the Court’s in
determining that the order was not justified. It does not permit Defendants to comply with older
orders in an attempt to evade the current one. It does not support the concealment of whichever
parts of the discovery that Defendants deem uncomfortable for them. Defendants have put the
Court in the position of being forced to sanction defendants lest becoming weak, irrelevant and
ineffective.

The trial Court is vested with broad discretion to control discovery. Goede v. Aerojet

Gen. Corp, 143 S.W.3d 14, 16-19 (Mo.App.E.D. 2004). “The purposes of discovery are to
eliminate concealment and surprise, to aid litigants in determining facts prior to trial, and to
provide litigants with access to proper information with which to develop their respective
contentions and to present their respective sides on issues framed by the pleadings.” Id.
“Discovery is not intended to be a battleground where victory is awarded to the most clever
and combative adversary.” 1d.

Rule 61.01(a) provides that “any failure to act described in this Rule may not be excused
on the ground that the discovery sought is objectionable,” if objections filed thereto are thereafter
overruled. Moreover, “an evasive or incomplete answer is to be treated as a failure to answer.”
Mo.Sup.Ct. R. 61.01 (a).

The particular sanction of striking a party’s pleadings is an acceptable punishment for

failure to answer interrogatories. Rule 61.01; Edison v. Edison, 7 S.W.3d 495, 499

(Mo.App.W.D. 1999); Karolat v. Karolat, 151 S.W.3d 852, 857 (Mo.App.W.D. 2004) (“The
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imposition of sanctions for a party’s failure to participate in discovery, including an order

denying the right to cross-examine witnesses and present defenses is a matter within the

discretion of the trial court.” Citing Edison); Zimmer v. Fisher, 171 S.W.3d 76, 81 (Mo.App.E.D.

2005) (“Fisher provided a few of the requested documents right before trial, but still did not
come close to satisfying the discovery request...after reviewing the record and taking into
account Defendant’s inexcusable, repeated, protracted and contemptuous failure to comply with
discovery rules and court orders, we find that the court did not abuse its discretion in granting

[Plaintiff’s] second motions for sanctions and entering a default judgment.”); Geisler v. Geisler,

731 S.W.2d 33, 34 (Mo.App.E.D. 1987); see also Anderson v. Arrow Trucking Co., 181 S.W.3d
185, 188 (Mo. App.W.D. 2005) (“The circuit court has much discretion in controlling discovery
and determining the proper remedy—including sanctions—for a party's noncompliance.”).

In Anderson, the appellate court upheld the trial court's imposition of a judgment against
a party for failure to comply with discovery, finding that the defendant had: (1) been evasive and
not forthcoming in supplying information and documents requested by the plaintiffs during
discovery, and (2) continually failed to comply with discovery despite “reasonable notice” from
both the opposing party and the court that such discovery was required. Id. at 185, 188.

As aresult of Defendants' blatant disregard of this Court's Order authority, Plaintiff has

suffered significant prejudice, to wit:

1. Plaintiff has been deprived of the ability to evaluate information known to exist that
would contradict Defendants' claims that harm was not certain or substantially certain to
occur by knowingly placing sexually abusive priests into contact with minors.

2. Plaintiff has suffered a significant loss regarding the time necessary to prepare for trial on

this issue.

Page 7 of 321
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3. Plaintiff has been deprived of the ability to make a prima facie showing of intentional
failure to supervise in this case.

4. In their blatant disregard for this Court's authority, Defendants have been and continue to
be evasive and fail to be forthcoming in supplying information and documents requested
by Plaintiff during the normal course of discovery and pursuant to the discovery rules.

Accordingly, Plaintiff again asks this Court to impose the sanctions that it proclaimed it would
impose in this situation. The Court gave Defendants over seven months to comply, four times to

be heard on the matter, explicit instructions as to how to comply with its order, and warnings

INd £€:€0 - €T0Z ‘6T 19qWia2a( - SIN0T 1S J0 AID - paji4 Ajjediuosios|g

regarding the consequences for failure to comply. Sanctions are not only appropriate here, they
are mandated.

B. Plaintiff will again Re-Iterate how Useless The “Matrix” Provided by Defendants is for

Discovery

The matrix provided by Defendants contains insufficient information for Plaintiff to
conduct meaningful discovery in this case. Plaintiff cannot use it to cross examine, to investigate
impeachment, to investigate the patterns and practices of the Archdiocese in handling abuse

cases, or to speak with witnesses.

Defendants did not identify which accused employees on the list are clergy and which are
not. The matrix does not explain which level of clergy they may be. It is important to know
whether an accused abuser is the supervisor involved in this case, the Deacon in charge of
handling sexual abuse allegations, or even if he is the Archbishop. All of this information would
assist Plaintiff in discovering whether Defendants knew of the harm of sexual abuse and ignored

it.

Exhi bit 19
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Plaintiff cannot tell from the information provided where the accused employees worked.
It is possible that Plaintiff could learn that all pedophile priests were sent to St. Cronan’s where
Plaintiff was abused, or that all of the St. Cronan’s priests were prior abusers. It is further

impossible to tell whether many of the abusers had the same supervisor or mentor.

C. Despite the Fact that the Court has Ordered the Disclosure of the Information Multiple

Times, Plaintiff will Gratuitously Re-Address Why the Information is Necessary

As explained above, Defendants are not entitled to ignore an unfavorable court order
merely because they disagree with it. However, out of an abundance of caution, Plaintiff will

gratuitously address why the order was justified in the first place.

The four count petition in this case alleges sexual abuse and/or battery against all
defendants, and negligent supervision of a priest. It also alleges intentional failure to supervise
clergy, and negligent failure to supervise children against the Archdiocese and the Archbishop.

Plaintiff is aware that the Missouri Supreme Court, in Gibson v. Brewer, 952 S.W.2d 245

(Mo.banc 1997), held that negligence claims against religious institutions cannot survive. Gibson
also forecloses the possibility of any breach of fiduciary claims against religious institutions.
Although counsel argues vehemently in these cases that institutions should be liable for Sexual

Abuse and Battery under an aiding and abetting theory, the issue is, at best, not yet settled.

This means that in the State of Missouri, victims of sexual abuse, like Plaintiff, must
prove intentional failure to supervise claims against religious institutions in order to hold them
liable in any way. Only Utah and Wisconsin have a standard this difficult to obtain. All other
states allow negligence claims against religious institutions. Plaintiff explains this not to criticize

the Missouri Supreme Court, but to demonstrate Plaintiff’s high burden of proof in this matter.
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In Gibson, the Missouri Supreme Court held a cause of action for intentional failure to
supervise clergy is stated if (1) a supervisor exists (2) the supervisor knew that harm was certain
or substantially certain to result, (3) the supervisor disregarded this known risk, (4) the
supervisor's inaction caused damage, and (5) the other requirements of the Restatement (Second)

of Torts, section 317 are met. Gibson, 952 S.W.2d at 248.

The second and third elements of the offense are notable here. Plaintiff must prove that
“the supervisor knew that harm was certain or substantially certain to result, and that the
supervisor disregarded the known risk” Id. Plaintiff has some information in this case to show
that a supervisor existed, that the supervisor disregarded the risk of placing a pedophile priest in
a position with access to children, that the supervisor’s inaction caused damage, and to show the
other requirements of the Restatement (Second) of Torts, section 317 are met (all of the abuse in
this case occurred on the premises of the Archdiocese). However, in order to prove that the
supervisor knew that harm was certain or substantially certain to result, Plaintiff must rely on

sufficient additional discovery.

For nearly 100 years, Missouri law has held that where, as here, motive or intent is at
issue, other similar acts by a party are relevant and admissible to show the party’s motive or
intent in the act at issue.

The rule is firmly established in the jurisprudence of this state as
well as in other jurisdictions that when the question in issue is one
involving intent[,] evidence of other acts and conduct of a party of
kindred character to the one under investigation, in order to
illustrate or establish the intent or motive of the particular act
directly in judgment before the court[,] has always been admissible
both in criminal as well as civil cases.

Powell v. St. Louis & S.F.R. Co., 229 Mo. 246, 129 S.W. 963, 971 (Mo. 1910) (decedent’s intent

in boarding a train at issue).

10
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This rule of law has not changed in the intervening years. See, e.g., Brockman v.
Regency Financial Corp., 124 S.W.3d 43, 51 (Mo.App.W.D. 2004) (V. Howard, J.) (“When
intent or mental culpability must be proven, a party’s actions towards others tending to
demonstrate the intent with which the party may have acted in the present case become

relevant.”);

Moreover, Missouri follows the equivalent of Federal Rules of Evidence 404 that states

that;

(b) Crimes, Wrongs, or Other Acts.

INd £€:€0 - €T0Z ‘6T 19qWia2a( - SIN0T 1S J0 AID - paji4 Ajjediuosios|g

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is
not admissible to prove a person’s character in order to show that
on a particular occasion the person acted in accordance with the
character.

(2) Permitted Uses; Notice in a Criminal Case. This evidence
may be admissible for another purpose, such as proving motive,

opportunity, intent, preparation, plan, knowledge, identity, absence
of mistake, or lack of accident.

In other words, Missouri recognizes that one may have to present evidence of the bad acts of
witnesses in order to prove inter alia intent, motive, knowledge and absence of mistake or lack

of accident. State v. Williams, 976 S.W.2d 1, 4 (Mo. Ct. App. 1998); State v. Sladek, 835

S.W.2d 308 (Mo. 1992); State v. Reese, 274 S.W.2d 304 (Mo. 1954).

One way that Plaintiff can show that Defendants knew that harm was certain or
substantially certain to result is by presenting at trial, the institutional historical knowledge of the
Archdiocese of St. Louis. Accordingly, Plaintiff is required to discover and evaluate this history.
As Plaintiff is required to prove intent in the intentional failure to supervise claim, there may be

no other way to do it than by showing that the Archdiocesan supervisors were aware that placing

11
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pedophile priests with minors was certain or substantially certain to cause harm.

One reads that last sentence and is tempted to say “well, that’s just obvious,” but the
Plaintiff has the burden of proving it. Plaintiff might be obligated to present witnesses at trial to
testify that they too were harmed by pedophile priests, the Archdiocese knew about it, and that
cumulatively they represent the Defendants knowledge that harm was certain or substantially
certain to result. Granting Defendants Motion to Modify will Foreclose Plaintiff from Making a

Prima Facie Case of Intentional Failure to Supervise Clergy

Furthermore, the Church often attempts to refute this element and may do so in this case.
Defendants may argue at trial that, at the time of Plaintiff’s abuse, they thought that priests who
harmed children but then went to treatment programs, as Ross did in this case, were deemed safe
to be around children. They may argue that although now they understand the perils of child
abuse, during the time of Plaintiff’s abuse in the late 1990’s they just didn’t know about
pedophiles and their propensities to repeatedly re-offend. Records regarding prior sexual
offenses within the Archdiocese, including offenses by those who completed treatment

programs, are necessary to refute these claims.

The requested information is also likely to lead to the discovery of material evidence. It

is essential to have the information when deposing church officials.

Plaintiff must know the names of the accused abusers in order to evaluate which ones
repeatedly abused after what types of actions were made in attempt to intervene. Also,
Plaintiff’s St. Louis counsel has been representing victims of sexual abuse locally for almost
fifteen years. Counsel is entitled to compare the information provided by defendants with their

own records regarding abusive priests.

12
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D. Potential Harm to Victims and Falsely Accused Individuals Will be Avoided in Future

Discovery Proceedings and Trial

At the hearing on Tuesday, December 17, 2013, the Court inquired about how the
information about allegations of sexual abuse involving other clergy and employees of the
Archdiocese would be used by plaintiff’s counsel in the prosecution of this case and how
potential harm to victims and falsely accused individuals could be avoided. Plaintiff’s counsel
do not dispute that victims of sexual abuse and falsely accused individuals might be harmed by
unwelcome publicity and involvement in legal proceedings, and we assure the Court that such
harm can be avoided. This section of plaintiff’s brief is based on the experience of attorneys
from the St. Louis law firm of Chackes, Carlson & Halquist, LLP, and of attorneys from Jeff
Anderson & Associates in Minnesota. Mr. Anderson has been involved in hundreds of clergy
sex abuse cases and approximately 10 that went all the way to trial.

Plaintiff and her counsel have absolutely no interest in publicizing the names of any

victims or the names of falsely accused individuals and counsel cannot conceive of any

circumstances that would result in public disclosure of those names. Plaintiff’s counsel will fully

cooperate with defendants and the Court to minimize the potential harm to victims from being
contacted about their experiences.

As Mr. Chackes and Ms. Gorovsky stated in court on December 17, in a case now
pending in St. Louis County Judge Gloria Reno compelled production to plaintiff’s counsel a
number of letters written by alumni of Chaminade College Preparatory to Fr. Martin Solma, the
Provincial of the Marianist Order, pertaining to sexual abuse by two Marianist Brothers who

worked at the school. John Doe 116 v. Marianist Province of the United States et al., No. 12SL-

CC00653 (Order July 25, 2013) (Attachment A), defendants’ writ of prohibition denied, No.

13
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ED100252 (Mo. App. E.D. August 20, 2013), defendants’ writ of prohibition denied, No
SC93660 (Mo. October 29, 2013).

At the request of the Marianists, in order to minimize any unnecessary harm to the
former students, Judge Reno allowed defendants to withhold production to plaintiff for a period
of ten days, so that the Marianists could send letters to those individuals advising them that they
might be contacted by plaintiff’s lawyers. (Attachment A) defendants’ writ of prohibition denied,
No. ED100252 (Mo. App. E.D. August 20, 2013), defendants’ writ of prohibition denied, No
SC93660 (Mo. October 29, 2013).

After that time, plaintiff’s counsel were allowed to contact those letter-writers. From the
content of the letters it appeared that many of the alumni were more than willing to be contacted.

In this case, Plaintiff’s counsel will go even further to avoid unnecessary intrusion into
the lives of the complainants. We will follow what has been done by agreement of the parties in
several of Mr. Anderson’s cases in which the identities of other victims have been disclosed in
discovery. After reviewing the information about the complaints, plaintiff’s counsel will
determine which, if any, complainants they wish to contact. We anticipate that we will need to
contact very few of those people. Plaintiff’s counsel with then provide counsel for defendants
with the names of those complainants to allow defendants to make the initial contact with those
individuals. If the complainants are willing to speak with us, we will then contact them and
allow them to decide how much involvement they wish to have in further proceedings.

The information plaintiff is seeking is most useful in the depositions of defendants’
church officials, about their knowledge that Fr. Ross was dangerous and more generally that
pedophiles like Ross were likely to reoffend. In such depositions the names of victims must be

known, but their privacy can be completely protected. In many cases litigated by Mr. Anderson,

14
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he prepares what he refers to as a “Doe list,” containing the names of victims, with each assigned
a number, such as “John Doe 1,” “John Doe 2,” etc. An example of such a deposition and Doe
list is attached hereto as Attachment B (with the redacted Doe list attached as P’s Ex. A). The
interchange at pages 79-80 shows how the deponent, in that case the Bishop of the Diocese of
Tulsa, Oklahoma, was shown the Doe list so that he could be questioned about his knowledge
about a particular boy who reported inappropriate behavior by a priest. The Bishop’s knowledge
of the priest’s conduct with that boy was explored at pages 80-86. Then the experiences of
another victim were introduced in a similar manner at pages 86-87.

In order to conduct those depositions of defendants’ officials plaintiff’s counsel clearly
needs a lot more than defendants provided on their matrix. We need the detailed information
sought in the interrogatories. In addition to the names, other information that defendants were
ordered to provide is absolutely essential: “(b) the nature of the complaint, . . . (d) to whom the
complaint was made, . . . and (f) the outcome of the complaint.” Plaintiff’s interrogatories
requested that defendants, “Describe each and every allegation of sexual contact with a minor
made against any priest and/or employee . . ..” And plaintiff’s interrogatory definitions
provided:

“Describe,” means to state fully and with particularity including

but not limited to stating each date, fact, event, occurrence and

identifying each and every individual or document that related to

or can testify to said occurrence or allegation.
The next step in discovery and the perhaps simplest way for defendants to comply with this
Court’s discovery Order will be for defendants to produce the actual documents from which the
matrix was developed. Plaintiff’s first document to defendants in this case requested:

1. All documents identified or referred to in your Answers to

Plaintiff's First Interrogatories to the Archdiocese of St. Louis,
including any referenced by Plaintiff or Defendant.

15
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All such documents will be kept completely confidential by plaintiff’s counsel pursuant to the
protective order.

E. Disclosure of this Information in Other Cases

Many other states with standards much lower than the ones spelled out for intentional

conduct in Gibson, have allowed discovery of this information. In Pennsylvania, the Superior

Court (equivalent to our Court of Appeals) determined that information regarding abusive priests
other than the one specific to the lawsuit was relevant to show the “concealing” of tendencies

and that this contributed causally to Plaintiff’s own molestation. Samuel Hutchison v. Father
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Luddy, et. al, 414 Pa. Super 138, 606 A.2d 905, 908 (Pa. App. 1992). In so ruling, the Court
rejects arguments of priest-penitent privilege made by the Defendants. Id. It further rejected
Defendant’s First Amendment argument that canon law dictated that such information was held

in a “secret archive,” and that Courts were prohibited from violating that. 1d. at 908, 910-912.

Numerous Diocese have either been compelled to disclose this information, or did so
voluntarily. Following is a list of Catholic Diocese that have publicly disclosed lists and

information regarding accused priests within their institution and for what reason:

i. Diocese that released information pursuant to Court order
e Diocese of Winona, Minnesota (Attachment D)
Diocese of Minneapolis/St. Paul (Attachment E)
Diocese of Joliet, Illinois (Attachment F)
Diocese of Wilmington, Deleware/Maryland (Attachment C)
Diocese of San Diego, California (Attachment G)
Diocese of Albany, New York (Attachment H)
Diocese of Bridgeport, Connecticut (Attachment I)

ii. Diocese that released information pursuant to Settlement Agreement
e Archdiocese of Los Angeles (Attachment J)
e St. John’s Abbey — Benedictines (Attachment K)

16
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iii. Diocese that released information for Unknown Reasons

Archdiocese of Boston (After an Attorney General Investigation)
(Attachment L)

Archdiocese of Baltimore (Attachment M)

Diocese of Tucson (Attachment N)

Capuchin Franciscan — Province of St. Joseph (Attachment O)
Archdiocese of Chicago (Attachment P)

Archdiocese of Cincinnati (Attachment Q)

Diocese of Davenport, lowa (Attachment R)

Archdiocese of Detroit (Attachment S)

Archdiocese of Dubuque, lowa (Attachment T)

Diocese of Fort Worth, Texas (Attachment U)
Archdiocese of Philadelphia (Attachment V)

Diocese of Phoenix (Attachment W)

Diocese of Rochester, NY (Attachment X)

Diocese of Spokane, Washington (Attachment Y)

Diocese of Springfield, Massachutes (Attachment Z)
Diocese of Toledo, Ohio (Attachment AA)

Diocese of Grand Rapids, Michigan (Attachment BB)
Diocese of Madison, Wisconsin(Attachment CC)

Diocese of Lacrosse, Wisconsin (Attachment CC)

Diocese of Superior, Wisconsin (Attachment CC)

Diocese of Manchester, New Hampshire (Attachment DD)
Diocese of Monterey, California (Attachment EE)

Diocese of Orange, California (Attachment FF)

Diocese of Peoria, Illinois (Attachment GG)

Diocese of Portland, Maine (Attachment HH)

Diocese of St. Petersburg, Florida (Attachment II)
Diocese of Brooklyn, New York (Attachment JJ)
Archdiocese of New York, New York (Attachment KK)

Page 17 of 321
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Diocese of Rockville Centre (Long Island), New York (Attachment LL)

Archdiocese of Newark, New Jersey (Attachment MM)

iv. Diocese that released information Pursuant to Bankruptcy Proceeding Orders

Archdiocese of Portland, Oregon (Attachment NN)
Diocese of Fairbanks, Alaska (Attachment OO)
Oregon Province of Jesuits (Attachment PP)
Archdiocese of Milwaukee (Attachment QQ)
Diocese of Gallup, New Mexico (Attachment RR)

The Boy Scouts of America were also ordered by the Oregon Supreme Court to publish

information regarding employees expelled for sexual abuse. Doe v. Corp. of the Presiding

17
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Bishop of the Church of Jesus Christ of Latter-Day Saints, 352 Ore. 77, 280 P.3d 377 (Ore.

2012). (Attachment SS).

F. Defendants Arquments are Meritless

Defendants’ argument that “compelling disclosure of the names of complainants and
accused persons violates the First Amendment Doctrine of church autonomy” is frivolous.
(D.Motion 13). Although Missouri respects religious liberty, it does not do so to the point of

protecting churches from all scrutiny. Gibson v. Brewer explicitly allows for intentional claims

against the church. Gibson at 248 It requires that Plaintiff prove intent in these cases, which

means by analysis, Gibson forces the release of this information.

If Defendants were correct in their analysis of Gibson, no one could ever get the name of
any wrongdoer in the church — including ones who committed intentional crimes of fraud,

leaving the scene of an accident, murder, etc. Clearly this reasoning gets ridiculous.

Defendants’ use of the Hosanna-Tabor v. EEOC, 132 S.Ct. 694 (2012) case is also

completely misguided here. In Hosanna-Tabor, the Supreme Court determined that there was a

ministerial exception — meaning that the Court will not disturb the manner in which the church

deals with “called” employees. 1d. However, there is no doubt that had the Plaintiff in Hosanna-

Tabor been brutally raped by others in her church hierarchy, the criminal and civil courts would
be permitted to be heavily involved. The case is not comparable to the present case in any way.
The Church is not an island where they can be free from intervention regarding intentional acts.
Defendants’ arguments in this regard provide a creepy window into the Church’s thinking that

allowed thousands of children to be brutally raped in the first place.

18
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Such callousness toward the consequences of intentional abusive acts is also evidenced in
Defendants’ arguments that there is no compelling interest under Missouri Religious Freedom
Restoration Act for ordering the disclosue of the information sought here. How quickly
Defendants brush aside the compelling state interest in the prevention of child abuse. State v.
Helgoth, 691 S.W.2d 281, 285 (Mo.banc 1985); State v. Liberty, 370 S.W.3d 537 (Mo.

2012) citing New York v. Ferber, 458 U.S. 747, 756, 102 S. Ct. 3348, 73 L. Ed. 2d 1113

(1982) ("The prevention of sexual exploitation and abuse of children constitutes a government

objective of surpassing importance.").

Lastly, Defendants cite the Missouri Doctrine of Sovereign Immunity to support their
argument that Missouri allows bars on certain lawsuits. (D. Motion 17). Defendants, however,
fail to acknowledge that government entities, like schools with “sex abuse problems” are only
immune, like religious institutions, from negligence claims, not intentional ones as we have here.

See §537.610.

G. The Sunset Provision is Not an Urgent Issue

Although Defendants argue that the sunset provision of the protective order issued in this
case should be removed, they have five years to petition the court to do so. This issue is not

urgent.

H. The Potential Intervenor is Untimely

John Doe filed a Motion to Intervene in this case on December 13, 2013. According to
John Doe’s affidavit which was attached to his motion to intervene, Doe learned about the
Court’s order on November 27, 2013. Doe offers no explanation for why he waited two weeks to

file his motion to intervene. Moreover, when Doe filed his motion to intervene, he called the
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Motion for Sanctions

motion up for hearing on Tuesday December 17, 2013 — one day after the discovery was due to
be produced in this case.

According to §507.090 RSMo, the “court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the original parties.” Here,
Defendants have failed to comply with the Court’s discovery orders for over seven months.
They barely escaped being held in contempt one month ago. Trial is set in this case in February
2014 — two months away. Further delay in the discovery process will seriously prejudice
Plaintiff in her efforts to be prepared for trial in this matter. Therefore, this Court should use its
discretion to find the intervention attempt untimely and prejudicial.

I. The Potential Intervenor Does not have a Right to Intervene on Behalf of Others

First, it is important to note that although the Motion to Intervene is written to sound like
it is presenting arguments for all priests of the Archdiocese and all victims who have ever
reported abuse to the Archdiocese, the reality is that Lisa Pake, intervention counsel, represents
one client — John Doe. Pake does not have the authority to make arguments on behalf of anyone
other than John Doe. All arguments which seemingly attempt to represent entire classes of
individuals should be disregarded.

The cases cited by Pake in her Response to Plaintiff’s Response to John Doe’s Motion to

Intervene illustrate this point. In Rosado v. Bridgeport Roman Catholic Diocesan Corporation,

seven priests together hired representation to intervene in a case where their names may be
disclosed as potential abusers. 758 A.2d 916 (Conn.App. 2000). To be clear, one attorney
represented the seven priests involved.

In Police Retirement System of St. Louis v. City of St. Louis, 763 S.W.2d 298

(Mo.App.E.D. 1988), which Doe cites to support his claim that he can intervene on behalf of
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Motion for Sanctions

every accused priest in the Archdiocese, the parties were certified as a class. (Doe Motion 5) Doe
and his counsel have made no attempt to certify a class in this case, and it is too late to do so.

Doe cites Milton Construction and Supply Co. v. MSD, to support the argument that he

can represent a class 308 S.W.2d 769 (Mo.App. St.L 1958) (Doe motion 5). However, the
interveners in Milton applied to be a class and requested certification. Doe’s failure to do so here
is prohibitive.

J. The Potential Intervenor Does not have a Right to Intervene on his Own Behalf

As argued in her previous Response to Doe’s Motion to Intervene, Plaintiff does not
believe that Doe has a right to intervene.

According to Missouri Supreme Court Rule 52.12, in order for Doe to intervene as a
matter of right, he must meet the following requirements:

(a) Intervention of Right. --Upon timely application anyone shall be

permitted to intervene in an action: (1) when a statute of this state confers

an unconditional right to intervene or (2) when the applicant claims an

interest relating to the property or transaction that is the subject of the

action and the applicant is so situated that the disposition of the action

may as a practical matter impair or impede the applicant's ability to protect

that interest, unless the applicant's interest is adequately represented by
existing parties.

Doe does not allege that any “statute of this state confers an unconditional right to intervene.”
“In the absence of a statute conferring an unconditional right to intervene, an applicant seeking
intervention must file a timely motion showing three elements: "(1) an interest relating to the
property or transaction which is the subject of the action; (2) that the applicant's ability to protect
the interest is impaired or impeded; and (3) that the existing parties are inadequately representing

the applicant's interest." McMahon v. Geldersma, 317 S.W.3d 700, 705 (Mo. App. W.D. 2010)

Doe cannot show that his ability to protect his interest is impaired or impeded, or that the

existing parties are inadequately representing Doe’s interests. The Defendants in this matter
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Motion for Sanctions

argued repeatedly regarding the privacy rights of the priests who would be affected by the
discovery order. In their Memorandum in Response to Plaintiff’s Motion to compel, filed on
May 6, 2013, Defendants argued that Plaintiff’s request was a “fishing expedition.” They further
argued at the hearing held on the matter, that such discovery would violate their employees’
privacy rights. On May 13, 2013, this Court rejected those arguments and ordered Defendants to
provide the discovery.

Defendants then filed a Motion for Partial Reconsideration of Order to Compel on June
28, 2013. In it, Defendants argued that only confirmed allegations of abuse should be
discoverable. In making that argument, Defendants directly represented Doe’s interests as Doe
alleges that the allegation made against him was not credible or confirmed. Defendants further
requested a protective order in order to protect the privacy rights of third parties. They argued
that the order was an invasion of the rights of third parties. The Court heard arguments regarding
the privacy rights of third parties and rejected them in part. The Court granted the request for the
protective order to address the issue, but still maintained that the discovery must be disclosed.

Accordingly, Doe’s interests have been adequately represented by Defendants. There is
no merit to Doe’s argument that he and the Archdiocese have diverging interests. The
Archdiocese’s many attempts to evade disclosure of the information are evidence that their
interests are strongly allied with Doe’s. Accordingly, Doe is not entitled to intervention as of
right.

“Subsection b of Rule 52.12 governs permissive intervention. It provides, in pertinent
part, that upon timely application, anyone may be permitted to intervene in an action "when an
applicant's claim or defense and the main action have a question of law or fact in common." Rule

52.12(b). Review of a trial court's decision regarding permissive intervention is for abuse of

22

Page 22 of 321

INd 2E:€0 - €T0Z ‘6T 19qwiada - SIno7 1S Jo /(1!3 - paj4 A||EO!UOJ108|3

Exhi bit 19

INd £0:90 - ¥T0Z ‘20 Arenuer - STV3AddV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



Motion for Sanctions

discretion. Am. Tobacco, 34 S.W.3d at 131. "Judicial discretion is abused when the trial court's
ruling is clearly against the logic of the circumstances then before the court and is so arbitrary
and unreasonable as to shock the sense of justice and indicate a lack of careful

consideration...." Id. (internal quotes and citation omitted).” McMahon v. Geldersma, 317

S.W.3d 700, 706 (Mo. App. W.D. 2010).

Doe cannot show that his claim or defense and the main action have a question of law or
fact in common. In fact, he does not even have a claim or defense related to the case. Doe’s
interests are purely related to his own privacy. He will not be affected in any way by the
outcome of this litigation or any legal issues that the case addresses. This is a case regarding the
liability of the Archdiocese for the abuse of a child by one of its priests. The issues regard
liability and the facts of the abuse.

Moreover, as explained above, Defendants made the arguments that Doe wants to present
here. They thoroughly argue the privacy rights of their clergy members. The fact that the Court
disagreed with the arguments does not mean that they were insufficiently made.

However, if this Court believes that out of an abundance of caution, Doe should be
allowed to intervene on his own behalf, his intervention should be short because his claims
should fail immediately on the merits.

K. Even if John Doe has the Right to Intervene in this Matter, his Arquments Should be

Overruled on the Merits

Even if this Court chooses to follow Rosado, the case did not resolve the merits of the

issue but merely directed the trial court to allow the intervention and to rule on the merits. 758
A.2d 916 (Conn.App. 2000). Plaintiff is unable to ascertain what the Court concluded on the

merits in the 2000 Rosado case, but discovered that in 2006, the Diocese was ordered by a court
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Motion for Sanctions

to reveal the names of abusive priests, refused to do so, and was then punished by a default

judgment for Plaintiff. (Attachment TT)?.

Despite searching, Plaintiff is unable to find any Court of Appeals ruling following up on

the default order. Alas, even intervener’s championed Rosado case ultimately led to defeat on

the merits for the Diocese of Bridgeport and the Doe priests on this issue. Their names have long

since been revealed. (Attachment I).

Similarly here, Doe, if allowed to intervene, should be denied relief on the merits

immediately. This is because even though State ex. Rel. Delmar Gardens v. Gartner, 239 S.W.3d

608 (Mo.banc 2007) recognizes a right to privacy in personnel records, it is not an absolute right.
The Court notes that any interests in protecting privacy rights must be balanced against the

Plaintiff’s need to obtain disclosure. Id at 612. Unlike in Delmar Gardens, the Plaintiff here

requires the information requested to prove an essential element of the claim she pursues. The

Court in Delmar Gardens, also noted that a protective order, such as the one entered here, may be

sufficient to protect the privacy of the parties. Id. at 611-612.

In an act of desperation, Doe seems to present a “what’s good for the goose is good for
the gander” argument in claiming that it is hypocritical for Jane Doe 92 to conceal her identity
when Doe cannot. This is a cute argument, but even Doe must acknowledge that Doe 92 was
allowed to file her case under a pseudo name, but she was still compelled to reveal her identity to

defendants in order for them to be able to proceed. Plaintiff requests that if Doe wants to

2 It is interesting to note that the Diocese of Bridgeport has been thought to be a dumping ground for removed
pedophile priests from New York. Similarly, New Mexico was a dumping ground for pedophile priests out of
California. Accordingly these Diocese are known to strongly resist revealing lists of accused priests because the
percentage of abusive priests within these diocese is so high.

24

Page 24 of 321

INd £€:€0 - €T0Z ‘6T 19qWia2a( - SIN0T 1S J0 AID - paji4 Ajjediuosios|g

Exhi bit 19

INd £0:90 - ¥T0Z ‘20 Arenuer - STV3AddV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



Motion for Sanctions

intervene in this case, his identity must be revealed to Plaintiff so that she can properly assess the

merits of Doe’s arguments.

For all Plaintiff knows, Doe is fictitious. Plaintiff cannot evaluate whether Doe truly is an
accused priest, how many accusations have been made against him, or what type of conclusion
came of his accusations. Without knowing that, Doe could be a convicted pedophile, or a
defrocked pedophile. Doe claims that he is a falsely accused priest because his victim recanted,
but victims recant all the time for reasons other than “it didn’t happen.” Maybe, Doe battered his
accuser into recanting. Maybe he bullied the child’s parents into forcing him or her to recant.
Maybe he paid the victim a sum of money to recant. Plaintiff is unable to evaluate the merits of

Doe’s claims.

1. CONCLUSION

Without a doubt, Defendants have abused the Court’s authority in this case. There must
be consequences. Plaintiff respectfully requests that this Court strike Defendants’ pleadings in
this matter or, in the alternative, order Defendants to disclose the withheld information
immediately, with a fine issued for every day they fail to comply, and attorney’s fees for the
efforts of Plaintiff’s counsel in dealing with this issue.

/S/ Nicole Gorovsky

CHACKES, CARLSON & HALQUIST, LLP
Kenneth M. Chackes, MOBAR #27534
M. Susan Carlson, MOBAR #37333
Nicole Gorovsky, MOBAR #51046
906 Olive Street, Suite 200
St. Louis, Missouri 63101

Tel. (314) 872-8420

Fax (314-872-7017)
kchackes@cch-law.com
scarlson@cch-law.com
ngorovsky@cch-law.com
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JEFF ANDERSON & ASSOCIATES, P.A
Jeffrey R. Anderson

E-1000 First National Bank Bldg.

332 Minnesota Street

St. Paul, Minnesota 55101

Phone: (651) 227-9990

Fax: (651) 297-6543

Attorneys for Plaintiff

CERTIFICATE OF SERVICE

The undersigned certifies that on this 13" day of December, 2013 the foregoing
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notice was filed electronically with the Clerk of Court, therefore to be served electronically

by operation of the Court’s electronic filing system. A copy was also served via electronic

mail in PDF format to:

Gerard T. Carmody, #24769
David P. Stoeberl, #46024
Ryann C. Carmody, #56831
120 South Central Avenue, Su

ite 1800

St. Louis, Missouri 63105
Telephone (314) 854-8600
Facsimile (314) 854-8660
gtc@carmodymacdonald.com
dps@carmodymacdonald.com

rcc@carmodymacdonald.com

Attorneys for Defendants

Lisa Pake

1010 Market St. Suite 1620
St. Louis, MO 63101
Ipake@haar-woods.com

Attorneys for Doe

/S/Nicole E. Gorovsky
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS
STATE OF MISSOURI

JANE DOE 92,

Plaintiff,
Case No. 1122-CC10165
VS.
Division 18
ARCHDIOCESE OF ST. LOUIS, et al.,
FILED UNDER SEAL

Nt N e N N N N N N

Defendants.

DEFENDANTS RESPONSE TO MOTION FOR SANCTIONS
AND REPLY IN SUPPORT OF MOTION FOR MODIFICATION OF ORDER

Defendants Archdiocese of St. Louis and Archbishop Robert J. Carlson, through
Carmody MacDonald P.C. and Lewis Roca Rothgerber LLP (pro hac vice application pending)
respond to Plaintiff’s motion for sanctions and reply in support of their motion for modification
asfollows:

l. INTRODUCTION.

In accordance with the Court’s deadline, the Defendants tendered the file of the aleged
offender priest consisting of hundreds of pages, along with his laicization file, and
correspondence between him and his archbishop. The only documents withheld were a handful
subject to the attorney-client privilege. In accordance with the same deadline, the Defendants,
with huge effort, tendered a summary matrix (“Matrix”) never provided in any prior litigation,
that, in accordance with this Court’s order described childhood sexual abuse allegations received
by the Archdiocese over atwenty year period. The listed allegations describe purported conduct
from 1942 through 2000. With the same tender, the Matrix listed allegations received over afive
year period based on information that the Archdiocese gathered from over 100 Catholic parishes
and agencies. The Archdiocese acquired and produced the information from Catholic parishes

and agencies even though neither this Court nor the Archbishop has authority to command
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delivery of the latter. The Matrix included the categories of information ordered by the Court
except for the names of non-party complainants and accused persons.

The Defendants did not casually or disrespectfully withhold and protect these names.
They provided affidavits from three learned experts—a psychologist, a psychiatrist, and a
canonist—explaining how producing the names of these individuals would, in their expert
opinions, violate their personal, legal, and canonical rights; invade their privacy; breach their
confidences; and dredge up painful and deeply personal experiences from five, ten, twenty, forty,
and sixty years earlier. The Defendants did not stop there. They cited and explained the
common law, the statutes, and the constitutional provisions that justified their protection of the
names of unrelated nonparties. The Defendants also provided law as to why the sunset provision
on the protective order was at cross purposes with the protective order itself. These affidavits
and much of this law had never before been brought to the Court’s attention. Providing such
information is not an insult to the Court but an aid to its deliberations.

Plaintiff responded with acall for sanctions and for deeper discovery and distraction from
the real issues in this case. Plaintiff’s counsel neither discussed the expert opinions nor rebutted
the legal analysis. Instead, he assaulted the Defendants’ unprecedented production with adverbs
(“blatantly,” “brazenly,” “deliberately,” “manipulatively,” “untimely”) and sought to explain
away the potentia injury to so many with second-hand anecdotes from Plaintiff’s Minnesota
counsel and with mischaracterizations of information drawn from a website funded by plaintiff
attorneys suing church defendants.

The status of the argument between the parties related to the protection of nonparty

names and to the removal of the protective order’s sunset provision is summarized below.
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. THE NAMES OF COMPLAINANTSAND ACCUSED PERSONSUNRELATED
TOPLAINTIFF'SALLEGATIONSARE NOT PROPER SUBJECTSFOR
DISCOVERY.

A. RELEVANCE.

Parties may obtain discovery, through interrogatories and requests for documents, from
other parties “regarding any matter . .. that is relevant to the subject matter involved in the
pending action...” Mo. R. Civ. P. 56.01(b)(1); 57.01, 58.01. “Relevance” is measured by the
pleadings. Relevant matters “relate]] to the claim or defense of the party seeking discovery or to
the claim of defense of any other party. ..” 1d. 56.01(b)(1). Thisisimportant because “Missouri
is afact-pleading state.” Gibson v. Brewer, 952 S\W.2d 239, 245 (Mo. 1997). It is particularly
important here because Plaintiff focused the allegations in her petition, consistently with her
objectives, on the Archdiocese's purported tortuous failure to supervise Joseph Ross when he
was apriest. Petition, 19, 12-14, 24, 35-37, 44-45, 48, 54, 61-62.

During the December 17 argument, Plaintiff’s counsel listed the facts the Archdiocese
allegedly knew about Ross. He contended that those facts should have caused the Archdiocese
to remove Ross earlier from priestly ministry. Plaintiff’s counsel has now received Ross' entire
personnel file and laicization file, both of which contain substantially more information
specifically about Ross, the Archdiocese’s knowledge about Ross, and its supervision of Ross.
Plaintiff’s counsel will conclude that these documents provide even more proof in support of
Plaintiff’s claim that the Archdiocese intentionally failed to supervise this particular priest. The
production of this information, specific to this case, provides an additional development
obviating any need to open the doors of discovery to scores of unrelated situations.

B. PRIVACY AND PROTECTION.

When litigating claims of great sensitivity as here, al should seek, first, to do no harm.

This salutary goal is embodied in Rule 56.01(c): “the court may make any order which justice
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requires to protect a party or a person from annoyance, embarrassment, oppression, or undue
burden or expense.. . .”

1. Plaintiff’s Planned Expansion of Lawsuit. To his credit, Plaintiff’s

counsel admits he does not intend to stop at seeking the discovery of the names of every
complainant and accused person identified over a twenty year period within an archdiocesan
church serving over 500,000 Catholics. During the December 17 argument, he said he wants
their addresses and phone numbers. He admits he intends to contact them, Plaintiff’s Motion for
Sanctions 8, 14, and hints he may call them to testify at trial. 1d. For each such complainant, he
wants more detail about their complaint, including “each date, fact, event[, and] occurrence.”
Id., 15. For the accused person--whether the accusation has a factual basis or not--he wants even
more. He wants to discover their status within the Catholic Church at the time of the aleged
wrongful conduct, id., 8; their employer, id., 9; and the ecclesiastical offices they subsequently
held, id., 8. Hewantsto know if they were sent for treatment, id., 12, and whether they returned
to work, id., 11-12. He wants to know which committed serial offenses. Id. 12. He wants to
compare the Archdiocese' s description of the accused persons conduct with what he has in his
own files. 1d. 12. He wants enough information about each so he can determine for himself who
was accused without merit and who was rightly accused so he can publish the names of the latter.
Id., 13. To learn al of this, Plaintiff’s counsel admits that he wants every document Defendants
reviewed when they prepared the Matrix. Id., 15. Those documents are the personnel files on
each accused person. If this Court permits such discovery, this case will morph into scores and
scores of cases over which the parties argue about each fact, each supervisory decision, and each
lesson to be learned. The case will spiral out of control, and, far worse, Plaintiff’s planned use of

the names and other information she seeks will produce many casualties. Their confidences will
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be breached. Their privacy invaded. These persons will be annoyed, embarrassed, and
oppressed.

2. Plaintiff’s Pseudonymous L itigation. Plaintiff’s own actions show that

she understands all of this for she herself chose to file and prosecute this lawsuit
pseudonymously.

3. Expert Opinions Remain Unchallenged. Plaintiff makes no effort

whatsoever to contest expert reports of Barbara Ziv, M.D., Barry Zakireh, Ph.D., or Msgr. John
Shamleffer, J.C.L., M.C.L. These reports establish that the disclosure of names of nonparty
complainants and accused persons who have no relation to this case would invade their privacy
and cause them great harm. Dr. Ziv testified that “Sexual abuse is a traumatic experience and
most individuals who are victims of childhood sexua abuse choose to disclose their experience
to a limited number of trusted individuals. Ziv. Aff. § 12. Dr. Zakireh testified that “victims
overwhelmingly prefer to keep such information private, and especially to maintain control over
how and when any future disclosures would be made . . .” Zakireh Aff.  11(a).
Msgr. Shamleffer explained that, by force of canon law, Catholics and other persons have rights
to privacy and reputation, and those who come forward with complaints expect the Church to
respect their confidentiality. Shamleffer Aff. 11 45-46, 49, 51-52, 54-55. All three experts aso
recognized the likely harm, especialy to those wrongfully accused, that would come from
disclosing their names in this lawsuit. Zakireh Aff. § 13-14; Shamleffer Aff. 1144-51; Ziv Aff.
91 15. Dr. Ziv, for example, noted that “wrongly-accused persons are also often traumatized and
harmed by having fal se accusations made public to others.” Id. Finally, Msgr. Shamleffer noted
that preservation of confidences is essential for “the Archdiocese to carry out its mission to

investigate fully and thoroughly any and al alegations of abuse and to minister to those who
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have come to the Archdiocese for assistance. Shamleffer Aff. 54. Accordingly, the disclosures
Plaintiff seeks will chill future efforts by the Archdiocese to learn of and remove problem
individuals.

4. Plaintiff’s Weak Assurance. Plaintiff essentially admits the experts

testimonies, writing “Plaintiff’s counsel does not dispute that victims of sexual abuse and falsely
accused individuals might be harmed by unwelcome publicity and involvement in legal
proceedings . . .” Plaintiff's Motion for Sanctions 13. She then “assures the Court” based
exclusively on second-hand anecdotes from her Minnesota counsel, that “such harm can be
avoided.” Id. Her proposed plan? The Archdiocese should first contact these individuas, and
then Plaintiff’s counsel would follow up. 1d., 14. The point is not how their privacy is breached
and their confidence betrayed or who is designated to do this. The point is that human beings
with no relation to this case, have aright to deal with their past traumas as they will. They have
aright to privacy and aright to expect their confidences remain confidential.

C. PRECEDENT SUPPORTS REDACTION OF NAMES.

The facts from these affidavits when applied to Rule 56.01(c) commend an order “that
discovery not be had” as regards the names of these individuals. The great weight of case law
commends this as well. Walence v. Treadwell, 165 F.R.D. 43 (E. D. Pa 1995) (summary of
prior sexual harassment allegations appropriately redacted names of complainants and accused
persons); Dixon Oaks Health Center, Inc. v. Long, 929 SW.2d 226 (Mo. Ct. App. 1996)
(discovery permitted regarding the particular sexual assailant, but names of unrelated victims not
discoverable); Myers v. Casino Queen, Inc., 20013 WL 3321865 (E.D. Mo. 2013) (names of

other victims suppressed). There are many more such cases limiting discovery to a particular
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accused person or ingtitution and his or its aleged victims with the names and contact
information for the latter redacted.’

D. EVIDENTIARY RULE 404(B) NEITHER REQUIRES NOR PERMITS DISCOVERY OF
THE DISPUTED NAMES.

Plaintiff, citing Rule 404(b) principles, argues that the Court’s Order was necessary
because “there may be no other way to [prove intent] than by showing that the Archdiocesan
supervisors were aware that placing pedophile priests with minors was certain or substantially
certain to cause harm.” Plaintiff's Motion for Sanctions, 11-12. In making this statement,
plaintiff seeks to have the Court ignore the direct evidence of the Archdiocese alleged failures
that she plead in her petition, that her counsel recites at will, and that she will claim she found in

Ross' recently produced personnel and laicization files. But Rule 404 is a principle of exclusion;

! See eg., Morales v. Superior Court, 99 Cal.App.3d 283, 291-92 (Cal. App. 1979) (trying to
prove motive, defendant requested that the husband of the deceased, state the name, address, and
telephone number of each woman he dated during his marriage and whether he had sexua
relations with women other than his wife; court balanced right to discovery against right to
privacy and ordered plaintiff to answer whether he dated other women and had extramarital
contacts during his marriage but not to provide the names, address, or phone numbers of his
paramours); Fullbright v. Sate Farm Mut. Auto. Ins. Co., 2010 WL 300436, *6 (W.D. Okla. Jan.
20, 2010) (names, addresses, and other identifying information of other complainants redacted) ;
Smith v. Walley, 2011 WL 3108329 at *5. (E.D. Ark. July 26, 2011) (party producing discovery
ordered to redact from any al identifying and private information regarding non-parties,
including names, policy numbers, account numbers, contact information, and banking/loan
institutions used); Jacobs v. Sullivan, No. 1:05-cv-01625, 2012 WL 3704743 (E.D. Cd. Aug. 27,
2012) (in prisoner 81983 action against correctional officers for use of excessive force, court
refused to compel production of “all excessive use of force video tape interviews . . . of all
prisoners who were allegedly assaulted by Defendants’ by reasoning: “Plaintiff is not entitled to
discover confidential information which may include names of third parties or sensitive
testimony given under the expectation of confidentiality by third parties not part of this
litigation.”); Watersv. U.S. Capitol Police Bd., 216 F.R.D. 153, 160-61 (D.D.C. 2003) (names of
nonparty complainants not subject to discovery); Laurenzano v. Lehigh Valley Hosp., Inc., No.
CIV. A. 00-2621, 2001 WL 849713, at *2 (E.D. Pa. 2001) (same); State ex rel. West Virginia
Fire & Cas. Co. v. Karl, 505 S.E.2d 210 (W. Va. 1998); Austin v. Calhoon, 381 N.Y.S.2d 508
(N.Y. App. Div. 1976) (same).
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by her very argument that the “intent” exception to Rule 404(b) applies, she concedes that the
genera ruleisto prevent precisely what Plaintiff is attempting to do here.

That is because prior act evidence is, intrinsically, highly suspect. It rests on the legally
flawed rationale that past conduct involving different personnel and different factual settings
predicts future conduct. Moreover, it turns a trial in one case into a trial on every other case.
Note Plaintiff’s argument that she will “present witnesses at trial to testify that they too were
harmed by pedophile priests’ and “the Archdiocese knew about it.” Resp. at 12. Plaintiff is
expressly proposing to have a mini-trial about every other allegation of abuse for the last 20
years, which iswhat Rule 404(b), and Rule 403, exist to prohibit.

The Rule 404(b) “intent” exception does not apply to put the specific names of victims
and the accused (including the falsely accused) inissue. First of al, it isfar from established that
Rule 404 principles have application where the defendant is a corporation or organization, rather
than a natural person. See, e.g., West v. Marion Lab., Inc., No. 90-0661, 1991 WL 517230, at *4
n.1 (W.D. Mo. Dec. 12, 1991) (“Rule 404(b) limits the admissibility of character evidence as
applied to ‘persons.” Whether a corporation may assume a ‘character’ for the purposes of Rule
404(b) has been largely unanswered by the caselaw.”). Indeed, it would make little sense to try
to measure “intent” of the organization by looking to the acts of different personnel, including
the administration of five archbishops, coming and going over the 20-year span of the Court’s
order. See Satev. Franklin, 894 A.2d 1154, 1157 (N.J. Super. App. Div. 2006) (rejecting other
acts evidence as to police department because it was other officers, rather than the one involved
in that case, that were involved in the other prior acts).

Second, the key limit on Rule 404(b) evidence under the “intent” exception is the

substantial similarity of the other acts. “Evidence of other events has been held to be admissible
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... to show motive or intent if the other events are not ‘too remote in time or dissimilar in
circumstances.’” 22 Mo. Prac., Missouri Evidence § 404:5 (4th ed. West 2013) (emphasis
added) (quoting Galvan v. Cameron Mut. Ins., 733 SW.2d 771, 774 (Mo. App. 1987) (“In an
arson case, history of other fires, if not too remote in time or dissimilar in circumstances, is
admissible to show motive and intent .... The five year period involved is not too remote, and the
firesare not dissimilar.”) (emphasis added). Here, Plaintiff demands production of the names for
even dissimilar events. The notion that these persons confidentiality should be violated even
though the event was dissimilar to the allegation here flies in the face of how Rule 404(b) works.
Third, the whole argument is irrelevant because the sensitive, personally-identifying
names of these persons are not necessary for Plaintiff to make her argument. Her argument
would be the same regardliess of whether the victim or accused priest is named John Smith or
John Doe. It is the overwhelming practice of trial courts to protect the personally-identifying
names of third parties from disclosure, both becauseit isirrelevant and to protect their privacy.?
For example, in Sate ex rel. Dixon Oaks Health Center, Inc. v. Long, 929 SW.2d 226
(Mo. App. 1996), the plaintiff, an elderly woman in anursing home facility, alleged she had been
sexualy abused by another resident. The claims included, among other torts, intentional
misrepresentation, battery, and punitive damages. 1d. at 227 n.2. The plaintiff sought records
from the nursing home facility that documented the defendant’s involvement in any type of

assault, including the sex of any victim and the time and location of the event. The court held

2 See cases cited at n. 1, supra, and related text. See also Bible v. Rio Properties, Inc., 246
F.R.D. 614, 620 (C.D. Ca. 2007) (“the rights of third parties can be adequately protected by
permitting defendant to redact the guest's complaints and staff incident reports to protect the
guest's name and personal information, such as address, date of birth, telephone number, and the
like.”); Alpha Life Ins. Co. v. Gayle, 796 S.W.2d 834, 836 (Tex. App. 1990) (“Thereal partiesin
interest have not shown any legitimate right to or interest in the names of the other claimants. We
find that relator's interest in protecting the privacy rights of its claimants clearly outweighs any
right the real partiesin interest have to discover the identities of the other claimants.”).
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these records were discoverable—but stated “the names of any of the aleged victims . . . are to
beredacted.” Id. at 231.

Finally, even if Plaintiff were right about Rule 404(b), that hardly means that these names
are discoverabl e despite the existence of other rights and interests. Defendants have articulated a
host of constitutional and statutory arguments, and the third parties undeniably have serious
privacy and reputational interests at stake. We have submitted a detailed Motion, supported by
unchallenged affidavits of mental health professionals who work with sexual abuse victims, and
who themselves investigate sexual abuse claims, that making the names public would be
psychologically and reputationally damaging to the victims and to the accused. Plaintiff herself
“does not dispute that victims of sexua abuse and falsely accused individuals might be harmed
by unwelcome publicity and involvement in legal proceedings.” Resp. at 13.

In Missouri, “privacy rights of non-parties must be considered” in weighing a request for
discovery. Sate ex rel. Blue Cross & Blue Shield of Mo. v. Anderson, 897 SW.2d 167, 171
(Mo. App. 1995) (denying plaintiff’s request for financial documents in part because “invasion
of non-party privacy rights outweighs [plaintiff’s| need for the requested documents’). Thus:

[ITn ruling upon objections to discovery requests, trial judges must
consider not only questions of privilege, work product, relevance
and tendency to lead to the discovery of admissible evidence, but
they should aso balance the need of the interrogator to obtain the
information against the respondent’s burden in furnishing it.

Included in this burden may well be the extent of an invasion of
privacy, particularly the privacy of anon-party. Thus, even though
the information sought is properly discoverable, upon objection the
trial court should consider whether the information can be

adequately furnished in a manner less intrusive, less burdensome
or less expensive than that designated by the requesting party.

State ex rel. Anheuser v. Nolan, 692 S.\W.2d 325, 328 (Mo. App. 1985) (emphasis added)

(internal citation omitted) (denying document request). Thus, even if Plaintiff had some minimal

{12580/00000/1242898.DOCX .} -10-

Exhi bit 20

INd £0:90 - ¥T0Z ‘20 Arenuer - STV3AddV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



interest in discovering these names, it is barred by the other doctrines confidentiality interest as
articulated in the affidavits and explained in the Motion./

1. PLAINTIFF SUFFERS NO PREJUDICE.

Without the names, Plaintiff claims she will be prejudiced, first, because she will have no
ability to argue that harm was “substantially certain to occur by knowingly placing sexualy
abusive priests into contact with minors.” Plaintiff's Motion for Sanctions, 7. This is false.
Plaintiff’s two law firms collectively have recovered hundreds of millions in judgments or
settlements without such information, including large sums in Missouri. Next, she contends that
she has lost time arguing about discovery. Id. While time has been lost due to Plaintiff’s
unreasonably expansive discovery request, this has affected all parties. Third, Plaintiff contends
she will have “lost the ability to make a prima facie showing of intentional failure to supervise.
Id., 8. Plaintiff will make such a showing or fail to do so based on the Archdiocese s knowledge
about and supervision of a particular priest, Ross, and not about what it knew about and how it
supervised individuals with no relationship to Plaintiff’s allegations. Finaly, Plaintiff repeats
her ad hominem arguments about the Archdiocese's purported failure to produce. As previously
shown, the Archdiocese met this Court’s deadlines and produced more information about a
particular priest and more information about a broader range of unrelated accusations involving
nonparties than any church defendant has produced in Missouri history.

V. COMPELLING PRODUCTION OF THE NAMESVIOLATESMISSOURI'S

RELIGIOUSFREEDOM RESTORATION ACT AND THE FIRST
AMENDMENT FREE EXERCISE CLAUSE.

The State, through its judicial branch, violates Missouri Religious Freedom Restoration
Act, Mo. Rev. Stat. 81.302 (“Missouri RFRA”) if: (1) it restricts a “person’s exercise of
religion,” (2) the restriction is not “essential to further a compelling governmental interest,” and

(3) therestriction “is not unduly restrictive considering the relevant circumstances.”
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Msgr. Shamleffer's testimony, endorsed by Archbishop Carlson, establishes that
judicialy ordered production of the names contrary to a host of canonical and pastoral practices,
would burden the exercise of religion of al persons and entities involved with such

communications. Plaintiff does not contest this.

Plaintiff’s only argument is that production of these names, as long as 60 years after the
fact, would help prevent child abuse and that prevention of child abuse constitutes a compelling
governmental interest. There are multiple problems with this argument. First, publication of the
names of victims and wrongly accused persons is not preventive. It actually harms prevention
because betrayal of confidence and invasion of privacy discourages such persons from coming
forward. Second, publication of names decades after the fact, after individuals involved are
deceased, and after most perpetrators have been removed from office is aso not preventive.
Missouri public policy recognizes that early reporting is preventive because it require
“immediate” reporting of suspected instances of child abuse.®> Finally, even if it were preventive,
the government’ s interest cannot be said to be compelling when the government inocul ates itself,
through the doctrine of sovereign immunity, from childhood sexua abuse claims when children
are sexually assaulted in governmenta institutions. Plaintiff contends that Mo. Rev. Stat.
§537.610 waives sovereign immunity bars for such claims. It does not. This section only
waives sovereign immunity if the governmental entity acquires insurance for such claims and,

even then, only does so “for the purposes covered by such policy.”

3 See, e.g., Mo. Rev. Stat. § 210.115 requiring “immediate” reporting of reasonably suspected
child abuse or neglect.
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V. COMPELLING PRODUCTION OF THE NAMES OF COMPLAINANTSAND
ACCUSED PERSONS, CONTRARY TO CATHOLIC DOCTRINE, CANON LAW
AND SOUND PASTORAL PRACTICE, VIOLATESBOTH THE FIRST
AMENDMENT DOCTRINE OF CHURCH AUTONOMY AND THE MISSOURI
BILL OF RIGHTS.

Plaintiff does not contest Msgr. Shamleffer’s testimony. Msgr. Shamleffer explains, that
the Church has rules and procedures for receiving complaints from its members regarding the
misconduct of its clergy; Shamleffer Aff. §136-51, 53-56, that these rules and procedures are
rooted in canon law, id.; and that canon law is rooted in Catholic doctrine and Scripture, id., 1
14-16. Finadly, he explains that among these rules and procedures is great respect for
confidentiality in handling such complaints, for the privacy of the individuals involved, and for
the various reputational interests. Id., {1 53-54. These are ecclesiastical subject matters, and the
Doctrine of Church Autonomy prevents government from becoming entangled with them.
Indeed, the Doctrine acts as a structural restraint precluding governmental assertions of control
over these subject matters including government mandated disclosure of confidences and
violation of rights of privacy.*

Plaintiff contends that, when Gibson v Brewer, 952 SW.2d 239, 248 (Mo. 1997
determined that the claim of intentional failure to supervise survived a First Amendment Church
Autonomy challenge, it implicitly held that religious liberty concerns cannot limit the scope of
discovery with regard to this claim. She also contends, that, because those suing churches for
childhood sexual abuse claims must allege intentional failure to supervise and because that claim
has higher standards of proof, those suing churches necessarily have broader discovery rights.

The first problem with this argument is that it upends Gibson’s rationale.

* See authorities cited in Defendants Tender of Discovery and Motion for Modification of
Order, 13-16.
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Gibson expressed great solicitude for the “autonomy and freedom of religious bodies’
over ecclesiastical subject matters. Those subject matters included “questions of religious

LT

doctrine, polity, and practice;” “questions of hiring, ordaining, and retaining clergy;” “selection
of clergy;” “interpretation of religious doctrine, policy, and administration;” and ecclesiastical
“determination [of] response to its members clams.” Id., 952 SW.2d at 246-47, 249. In
seeking to reduce government entanglement with these subjects, Gibson held that the First
Amendment barred adjudication of the claims against religious societies for negligent hiring of
clergy, negligent supervision of clergy, and the independent negligence of a church. Id., 952
SW.2d at 247-48, 250. Gibson's objective was to reduce governmental entanglement with
churches by limiting claims to those where the church acted malumin se, that is, to those where
ecclesiastical supervision intended the resulting wrong. Gibson’s concern for the rights of
religious societies to enjoy substantial control over core ecclesiastical subject matters simply
cannot be sguared with Plaintiff’s contention that the same court intended to subject church
defendants to exponentially broadened discovery and government entanglement with the manner
in which a church receives complaints from her members, investigates those complaints, and
applies discipline to the church’s clergy.

The implication of Plaintiff’s argument is that Gibson imposed a discovery penalty
because of religion and because church defendants invoked their First Amendment freedom. If
so, this would constitute state discrimination based on religion and invoking the First
Amendment rights accompanying such status. Such a result fouls the Missouri Bill of Rights
provision that guarantees that “no preference shall be given to nor any discrimination made
against any church, sect or creed of religion, or any form of religious faith or worship.” Mo.

Const. art. I, § 7.
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VI. PLAINTIFF'S*EXAMPLES’ OF BROADLY ORDERED DISCOVERY DO NOT
WITHSTAND SCRUTINY.

Plaintiff provides two examples where other courts purportedly ordered discovery of the
names of non-party complainants and accused persons unrelated to a plaintiff’s allegation: the
recent order in the Chaminade College Preparatory case, Plaintiff’s Motion for Sanctions, 13-14;
and the listing of numerous other Catholic institutions that purportedly disclosed such
information, id., 16-17.

A. THE COURT'S ORDER IN THE CHAMINADE ScHooL CASE SUPPORTS
DEFENDANTS' POSITION, NOT PLAINTIFFE'S.

In the Chaminade case, John Doe 116 v. Marianist Province of the United States,
(No. 12SL-CC00653), John Doe 116 aleges he was sexually abused by Brother Meinhardt,
S.M., a Marianist brother working at Chaminade in the late 1960s. Assouad Affid. 11 2, 5
(attached). Shortly before Chackes, Carlson & Halquist, LLP filed suit on behalf of John Doe
116, the Marianist Provincial, Father Solma sent a letter to Chaminade alumni that is attached as
Exhibit A to the Assouad affidavit. In that letter, Father Solma informed the alumni that he had
receive “an alegation of sexual abuse against two former teachers at Chaminade College Prep:
Bro. Louis Meinhardt and Bro. John Woulfe” He explained that, while they were both
deceased, they had both served as teachers at Chaminade with their terms of service there
overlapping from 1968 to 1977. He then asked the alumni to contact him if they had “any
information concerning abusive behavior by either of these men or by any other Marianist
associated with Chaminade.”

John Doe 116 served “discovery requests on the Marianists asking for information
regarding [his alleged abuser,] Brother Meinhardt. Assouad Affid., { 6. He aso sought

discovery regarding “any allegations of sexual abuse against any Marianist brother, priest, or lay
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employee, regardless whether they were assigned to Chaminade, or elsewhere, for the 20 years
prior to and during the alleged abuse in the case.” |d.

The parties argued over the scope of this requested discovery, and the Marianists
eventually filed petitions for writs of prohibition with both the Missouri Court of Appeals and
the Missouri Supreme Court. After al this litigation, the scope of permissible discovery was
essentially the same as the Archdiocese produced here when it produced Ross files.
Mr. Assouad concludes:

In the case referenced above and in the two related writ
proceedings, no court ordered production of and the Marianists
have not produced any information or documents related
specifically to allegations of sexua abuse against Marianists
brothers, priests, or employees other than Brothers Meinhardt and
Woulfe. In the case referenced above and in the two related writ
proceedings, no court ordered and the Marianists have not
produced any names of alleged Marianist offenders or alleged

victims of Marianist brothers, priests, or lay employees other than
Brothers Meinhardt and Woulfe.

Assouad Affid. 8.

Accordingly, the court in the Chaminade case limited discovery to facts related to the
person who allegedly abused the plaintiff and to his colleague serving at the same school during
the relevant period of time. Here, the Archdiocese has produced Ross personnd file that
includes documents related every known person claiming to have been abused by Ross. The
Courts in Chaminade did not require any summary matrix from the Marianists as to alegations
against unrelated non-parties or their aleged victims—much less the names of such individuals--

and the Court similarly ought not require production of such information or names here.
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B. PLAINTIFF'S L1ST OF OTHER DIOCESES THAT PURPORTEDLY DISCLOSED LISTS
OF ACCUSED PRIESTS |S BASED ON MISCHARACTERIZATION OF ATTACHMENTS
THAT THEMSELVESL ACK PROPER EVIDENTIARY FOUNDATION.

On pages 16 and 17 of Plaintiff’s motion, plaintiff provides a list of Catholic institutions
that purportedly provided information similar to what Plaintiff seeks here. The listing comes
from a self-serving website known as bishopaccountability.org that is funded by plaintiff
attorneys suing Catholic institutions. The documents offered as exhibits taken from that site bear
so little foundation, evidence of authorship, and detail to render them useless as support for
Plaintiff’s argument. Even if they had proper foundation, they do not support Plaintiff's
contentions.

None provide an example of a Court ordering a Catholic institution to publish the names
of complainants or victims or of a Catholic institution voluntarily doing so. It is also extremely
troubling that among the attachments Plaintiff published with her Motion is a protective order
from a lawsuit against the Diocese of Joliet. See Attachment F. This attachment consists of
three copies of the same “Amended Protective Order. The third of the three includes the names
of a number of “credibly accused” priests, each of whom was either deceased or removed from
ministry. The terms of that protective order forbid what Plaintiff did here when she provided
that list to this Court, and confirm the Defendants worst fears of how this process can break
down.

Paintiff, citing Attachments C through |, contends that there are seven examples where a
court ordered a Diocese to publish “information.” Attachments C and | suggest there was no
court order. Attachments F and G reference no court order. None of the remaining attachments
even hint that the names of complainants were produced or ordered to be produced. Attachment
D states that the diocese only published the names of accused priests where the accusation was

“admitted, corroborated or otherwise substantiated” unlike the circumstance here where Plaintiff

{12580/00000/1242898.DOCX .} -17 -

Exhi bit 20

INd £0:90 - ¥T0Z ‘20 Arenuer - STV3AddV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



seeks production of the names of the accused regardless whether there was a basis for the
accusation or not. It is unclear whether the names of the priests referenced in Attachment H
were limited to the credibly accused. What is clear in that attachment is that the production was
subject to a protective order.

Not one of the forty-two attachments provided by Plaintiff support a sunset provision to
the protective order.

Plaintiff notes that five dioceses published lists of accused persons in the context of their
bankruptcy proceedings. At least one Diocese on the non-bankruptcy list was in fact a bankrupt
diocese. Attachment Y. The circumstance of bankruptcy is distinguishable because, when
dioceses voluntarily seek bankruptcy protection, they accept expanded court jurisdiction over
them. They also must list al potential claims and claimants and publish notices of bar dates to
potential claimants in order to ensure that the discharge they seek is effective.

As regards the remaining attachments, none reference publication of victims names, and
none appear to be the product of a court order. Many have uncertain authorship. See, eg.,
Attachments G, Z, AA, DD, GG, Il. Others appear to have been authored by
bishopaccountability.org. See, e.g., Attachments JJ, KK, LL, MM.

In those instances in which Dioceses published names of accused persons, they
sometimes limited their list to those whose names were previously made public, Attachments L,
W; to those who had been “permanently removed,” Attachments Q, X; to those who were
named defendants in pending litigation, Attachments |, EE; and, amost always, to those were the
accusations were deemed, by the Diocese or its Review Board, to be “credible,” “admitted,”
“corroborated,” “substantiated,” “likely to have offended,” “confirmed,” *“having a semblance of

truth,” “credibly accused whileliving.” See, e.g., AttachmentsC, D, E, F, G, K, O, P, R, 1, V, Z,

{12580/00000/1242898.DOCX .} -18-

Exhi bit 20

INd £0:90 - ¥T0Z ‘20 Arenuer - STV3AddV 40 1D 1O1Y1SId NI LSV - pajid Ajediuonos|3



FF, GG, HH. Il. Some produced statistical summaries with no names of complainants or
accused persons, Attachments WW, CC. One involved commentary by a prosecutor and not a
publication by a diocese. Attachment BB. In sum, even if these attachments had an adequate
evidentiary foundation, clear authorship, sufficient detail, they simply do not support any order
from this Court requiring the Defendants to produce the names of complainants, the names of
those accused without substantiation, or to operate under a protective order that expires five
years after alawsuit ends.

VIl. THE COURT SHOULD EITHER RENDER FATHER DOES MOTIONTO
INTERVENE MOOT OR IT SHOULD GRANT IT.

If the Court does not require the Defendants to produce the names of accused person,
Father Do€’ s motion to intervene becomes moot. If it orders Defendants to produce such names,
it should grant Father Doe’s motion and those of any claimant or accused person whose name
might similarly be disclosed.

VIIl. THE COURT SHOULD STRIKE THE SUNSET PROVISION.

As shown in Defendants Motion for Modification, the need to protect nonparty
complainants and accused persons from disclosure of their names does not diminish with the
passage of time. The sunset provision, therefore, wars with the protective order to which it is
appended. Plaintiff did not engage or otherwise respond to these arguments and law. Instead,
Plaintiff wrote that the issue is not urgent. Plaintiff's Motion for Sanctions, 19. But it seems
urgent to Father John Doe, and it would undoubtedly seem urgent to other complainants and
accused persons if they had any idea what Plaintiff seeks to learn about them and their past.

Plaintiff’s position regarding the sunset provision is even less defensible because on
page 13 of her motion, she wrote that she “and her counsel have absolutely no interest in

publicizing the names of any victims or the names of falsely accused individuals and cannot
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conceive of any circumstances that would result in public disclosure of their names.”
(Emphasis added). This concession leaves at issue only whether the names of those persons
rightly accused should lose protection at the five-year sunset. But separating the non-party
accused persons into those falsely accused and those rightly accused requires substantial
additional discovery and scores of mini-trials unrelated to resolving Plaintiff’s claims against
Ross and the Archdiocese.

Given Plaintiff’s concession regarding the names of victims and the names of those
falsely accused, given her failure to address Defendant’s authorities and arguments against the
sunset provision, and given the impracticability of separating scores of accused persons into one
group of those falsely accused and another group of those rightly accused, the Court should
strike the protective order’ s sunset provision.

IX. CONCLUSION.

For these reasons, Defendants respectfully request that the Court finds and orders:

A. Defendant has substantially complied with the Court's May 13, 2013 and
November 15, 2013 orders, and the Court lifts the current risk of sanction stated in that order;

B. The Court finds that the purposes for the production of the Matrix—
possible proof of notice and issues related to punitive damages—is satisfied without producing
names of complainants and accused individuals and Defendants need not produce such names or
any other information related to the Matrix;

C. The Protective Order previously entered by the Court is hereby made
permanent and the five year sunset provision is hereby removed.

D. The Court denies John Doe’'s motion to intervene is moot because the

names shall not be released.
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Respectfully submitted,

CARMODY MacDONALD P.C.

By: /s David P. Stoeberl
Gerard T. Carmody, #24769
David P. Stoeberl, #46024
Ryann C. Carmody, #56831
120 South Central Avenue, Suite 1800
St. Louis, Missouri 63105
Telephone (314) 854-8600
Facsimile (314) 854-8660
gtc@carmodymacdonald.com
dps@carmodymacdonald.com
rcc@carmodymacdonald.com

and

LEWIS ROCA ROTHGERBER LLP
L. Martin Nussbaum (pro hac pending)
Scott M. Browning (pro hac pending)
William Voit (pro hac pending)
Telephone (719) 386-3000
Facsimile (719) 386-3070
mnussbaum@l rrlaw.com
sbrowning@Irrlaw.com
wvoit@Irrlaw.com

Attorneys for Defendants

CERTIFICATE OF SERVICE

A copy of the foregoing was served on al counsel of record via the court’s electronic
filing system this 24th day of December, 2013.

/s/ David P. Stoeberl
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The Marianists

b enitEg y IR

17. January 2011

Dear Chaminade Alumnus,

The Marianist Province of the United States has received an allegation of sexual abuse against two former
teachers at Chaminade College Prep: Bro. Louis Meinhardt and Bro. John Woulfe. | have met personally with
the individual who has brought the allegation forward.

lohn Woulfe, who taught and coached hockey at Chaminade from August 1968 through May 1977, left the
Society of Mary in August of 1977 and is now deceased. Louis Meinhardt was stationed at Chaminade as
teacher and coach from 1941-48 and again from 1958 untii 1982, He died as a Marianist in 1990,

We take these allegations seriously and are notifying Chaminade alumni from the years when Woulfe and
Meinhardt were assigned to Chaminade College Prep. | am requesting that you contact me at the Provindial
Office if you have any information concerning abusive behavior by either of these men or by any other Marianist
associated with Chaminade. 1 also request that this notice be passed along to any other alumnus whom you
know and who might not be included in the Chaminade alumni records.

Sexuai abuse of a3 minor is a grave evil. The Marianists are committed to the safety of all those we serve in our
schools and ministries, and we are working to prevent any type of abuse from ever happening again in any
school or ministry we sponsor. Copies of Chaminade’s Child Protection Policies can be obtained through the
administrative office of the school. Copies of the Marianists’ “Ethics and Integrity in Ministry: Child Protection
Polictes” can be obfained through my office. We want to assist in the healing of anyone who has been abused
by a Marianist in the past, and we seek 1o ensure a safe and protected environment in all of our ministries, most
especially those involving children and young adults.

tam grateful for your understanding and cooperation as we address these allegations, Let us together pray for
healing in our society and in our Church for all victims of sexual abuse.

Sincerely,

Fr. Martin A. Solma, SM
Provincial
msolma@sm-usa.org

4495 West Pine Bouvlevard §1. Lowls, Missourt 631868- 23 3:4.583.1207 314.533.0778 tox
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