- IN THE COUNTY COURT AT LARNUMBER 3. - -
OF EL PASO COUNTY; TEXA!

JOHN DOE S aman g
Plaintiff, 9§y APR 2L jiou
h§ it TR &
V. [ PINO.2006:2747
THE CATHOLIC DIOCESE OF EL PASO.  § ~
and MSGR. THOMAS ROWLAND §
Defendants. §

PLAINTIFF’S SECOND MOTION TO RECUSE AND
MOTION FOR EXPEDITED HEARING '

NOW COMES JOHN DOE, Plaintiff | herein, and files this Second Motion to-.
Recuse and would respectfully show the Céurt as follows: |
L Introduction

At issue in thié suit are Plaintiff® s. claims of sexual abuse by Father James B. Hay
while Plaintiff was an alter boy at Our Lady of the Light Cathoiic Church in El Paso,
Texas. Aé the Court is aware, this case is one of many ﬁled.agair.lst ;farious Catholic
dioceses in the United States in which plaintiffs contend that they were sexually abﬁsed
by priests and that the local diocese knew of, but covéred up, the abuse. For maﬂy '
dioceses, these cases have resulted in substantial liability and financial difficulties,
occasionally resulting in bankruptcies. As a result, dioceses have been forced to sell
. property, iﬁcluding convents, and have in some cases requested that parishioners and
priests make “generous contributionfs]” to pay for the diocese’s liability. See, e.g, Karl
Vick, Nuns Displaced From Conv.e.r.ﬁ to fund Sex-Abuse Settlement, CHICAGC TRIBUNE,
_October 5, 2007 (Exhibit A); Sandi Dolbee, Diocese of Orange Settles Four Cases

Before Trial, SAN DIEGO UNION-TRIBUNE, October 6, 2007 (Exhibit B).
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wre o Plaintiff files this motion because’ Plaintiff has learned that substantial campaign«n - = o

-expenditures have been transferred By Judge Alvarez to the Defendant Catholic Diocese of
El Paso (“Diocese”), its parishes and related organizations, some even during the pendency
of the present case that were never disclosed to the parties in this case. These financial
contributioﬁs- by Judge Alvarez to the Deféndant would raise a reasonable doubt among the
public as to whether Judge Alvarez could be impartial in this matter. Furthermore, somé
peculiarities with regard to the timelin.e.ss of some of Judge Alvarez’s rulings regarding the
Defendants’ mQtions for summary judgment and objections to the Plaintiff’s s_ummary.
judgment evidence, as well as comments made by Judge Alvarez during a hearing on.
Defendants’ motion for entry of judgment, éonfribute toa reasoﬁable doubt a member ot: the
public would have regarding Judge Alvaré.i’s impartiality. -

Because. a reasonabl¢ person might question whether any judge could be fully
impartial given the circumstances and'évents as detailed below and becaus.e such events
suggest a bias, Judge Alvarez should be recused from presiding over this case pursuant to
Tex. R. CIv. P. 18b(2)(a).

IL Argument and Authority

A. Standard of Review

Rule 18b(2)(a) requires a judge to recuse himsélf from any proceeding in which

| “his impartiali'ty might reasonably be questioned.” TEX. R. CIv. P.. 18b(2)(a}. In

determining whether recusal is required, the proper inquiry is- whether a reasonable

member of the public at large, knowing all of the facts in the public domain, wbuld have

' See also TEX. CODE JUD. CONDUCT, Canon 2(A), reprinted in Tex. Gov't Code Ann., tit. 2, subtit. G app.

B (Vernon 2005). Canon 2. entitled Avoiding Impropriety and the Appearance of Impropriety in All of the -

Judge’s Activities, provides that “A judge shall comply with the law and should act at all times in 2 manner
that promotes public confidence in the integrity and impartiality of the judiciary.”
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- d.reasonable doubt-that a judge is actually impartial: See:Sears v. Olivarez, 28 S.W.3d -

<611, 613 (Tex. App.—Corpu..s Christi 2000, orig. proceeding); Aguilar v. Anderson, 855
S.W.2d 799, 804-05 (Tex. App.—El Paso 1993, writ denied) (Osborn, J., c‘(:nncurring).2 It
is beyond rationa! dispute that public policy demands that a judge who sits in a case act
with absolute impartiality. Prendergass.v. Beale, 59 Tex. 446, 447 (1883). Public policy
also demands that a judge appear to be impartial to maiﬁtain a high le{(el of public trust
and confidence. Indemnig/ Ins. Co. v. McGee, 163 Tex. 412, 356 SWZd 666,. 668 (Tex.
©1962). The purpose of the standard embodied in Rule 18b(2)(a) is not merely to protect
the ﬁublic’s conﬁdencé in the judiciary, but is also to protect judges from unfair
accusations of impartialﬁy. As] u_stice Osbom explained:

After all[,] the impartial standard [of Rule 18b(2)(a) ] has been adopted in

order that the public, i.e., the pérson on the street, might have confidence

in the judiciary and to protect judges from unjustified complaints about

their being partial in their decision.

Aguilar, 855 S.W.2d at 804-05 (Osbomn, C.J., concurring). "

Once a recusal motion is filed, the judgé may take no further action on the case
until a hearing is held on the motion. Tex. R. Civ. P. 18a(c) — (d). The judge must either
grant the recusal motion or request that the presiding judge of the administrative region
assign a judge to hear the motion. /d If the judge grants the motion to recuse without
. referring the motion to the presiding judge of the administrative region, the order is
unreviewable on appeal. TEX. R. CIv. P, _.18a(_f). However, an order denying a mption .t.o

- recuse is reviewable for an abuse of discretion. /d

B. Analysis

* See also Rogers v. Bradley, 909 S.W.2d 872, 880-81 (Tex.1995) (Enoch, J., recusal statement); /n re
EF AR, No. 11-04-00014, 2005 WL 181719, *2 (Tex. App.—Eastland 2003, no pet.}.
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ThepurpoS‘e of Rule 18b is two-fold: (1) to ehsure that the judiciaty maintains
the ‘confidence .of' the public and (2) to protect judges from unjustified dccusations of
impartiality. Consequently, the i.nquiry is .n'Ot whether Judge Alvarez is, in fact, impartial,
" but whether a reasonable person off the street might question- whether the judge is
impartial in the given circumstance. See Sears v. Olivarez, 28 S.W.3d at 613; Aguilar v.
Anderson, 855.S.W.2d at 804-05 (Oébom, 1, cloncurring)_. In this case, both concerns are
equally prevalent.

1.. Finhncial Contributions to the Diocese

Plaintiff préviously filed a motion to recuse Judge Alvarez on October 30, 2007.
See Affidavit of Clark Harmonson (“Exhibit C), at 2; see also Motion to Recuse, da:ted
October 30, 2007. The basis for this motion was that Judge Alvarez is an active member of
the Catholic Church in El Paso, Texas and also involved in a Catholic men’s organization in
El Paso known as ACTS. /d. Plaintiff withdrew its motion after Judge Alvarez declined to
agree to recusal. Exhibit C, at 3. ..

At that time, Plaintiff and his counsel were unaware of substantial campaign
expenditures that Judge Alvarez has transferred to the Diocese, its parishes and related
organizations. See Campaign Finance Reports, attached as Exhibit 1 to Exhibit C.
“However, recently Plaintiff’s counsel received campaign finance reports (“Campaign
Finance Repofts”) .from the El Paso County election/campaign office located in the El Paso
County Courthouse showing such expenditures. Exhibit C;.at 3. Schedule I of the
Campaign Finance Reports contains a listing of non-political expenditures made from
po_liticall contributions.  Id. These Campaign Finance Reports demonstrate that Judge

Alvarez has transferred in excess of $8,000.00 to the Diocese, its parishes and its related
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- organizations; including substantial sﬁms to the Diocese, St! Ignatius Catholic Chur_ch;St; -
Patrick’s Cathedral, and St. Patrick’s Cathedral Men’s ACTS. 1d. All of these expenditures
came from Judge Alvarez’s political and campaign contributions. Id. Many of these
egpenditures were made during the pendency of the present litigation. /d. According to
these Campaign Finance Repbrts, Judge Alvarez has contributed in éxéess of $1,100.00
directly to the Diocese, its parishes and related organizations during the pendency of this
litigation. fd. Further, on February 14, 2002, Judgé Alvarez gave $5,000.00 to St. Patrick’s
Cathedral Church, St. Patrick’s is the cathedral for the Dic.>ces¢.‘ 1d.

While contributing campaign fun&s to charitable organizations would generally
not show partiality on the part of a donating judge, such contributions to a. defend;:nt
during the pendency of that defendant’s case in frorﬁ of the donating judge is certainly
an act that might cause a reasonable member of the public to question whiether the j.udge
is impartial. This is especially true given the financial difficulties cases such as this have
caused for other dioceses. That being the circumstance here, Judge Alvarez should
recuse himself from this case.

2. The Peculiar Timeliness of Rulings on Motions for Summary
Judgment and Daubert Challenges Contributes to a
Reasonable Doubt Regarding Judge Alvarez’s Impartiality

On September 30, 2008 and December 24, 2008, Defendant Thomas Rowlé.nd
(“Rowland™) and Defendant Diocese; respectively each filed a motion for summary
judgment in the above referenced matter. On J anuary 22, 2009, the Plaintiff John Doe filed
his responses to these summary judgment 1.noti0ns._ Exhibit C, at 1. Prior to the hearing
date, Judge Alvarez informed the part.ies that he would not hear any oral argument from

counsel on the motions for summary judgment. /d. On January 26, 2009 the Court granted,
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via letter, Defendant Dioées‘e’s motion for summary judgment on the statute of limitations’
only. fd. The granting of this summary judgment was doné a rnére four (4) days (two
business days) after Plaintiff had filed a lengthy response to the motic;n for summary
judgment. Id. The Court similarly granted Defendant Rowlaﬁd’s motion for summary
judgment, via email, on the statute of limitations only on February 2, 2009. Id.

Additionally, on January 29, 2009 Ijefendant Diocese and Defendant Rowland each
filed objections and mdtions to strike sﬁﬁmaw judgment evidence that was contained in
Pléintiff s responses to tlﬁe motion for summary judgment. The objections challenged the
testimony of Plaintiff’s experts undér Rule 702 (Daubei;r/Robinson).' Id. at 2. On February
2 and 4, 2009 the Court summarilf sustained Defendant Rowland’s objections to Plainti%f’ s
evidence despite the fact that the Court did not allow Plaintiff any opportunity to respond to
these objections. fd.

While judges may certainly decline to hear oral arguments on motions for summary
judgment, the practice is unusual. Moreover, the granting of a summary judgment motion
without oral argument a mere two business days after the Plaintiff filed his lengthy response
further contributes to the unusual circumstances by which the Plaintiff’s claims were
summarily disposed.

| Furthermore, it is well known that Daubert/Robinson objections pursuant to Texas
_- Rule of Evidence 702 are complex proceedings oftén requiring the consideration of
substantial expert testimony and other material, and usually live testimony by experts, to
adequately address an expert’s éualiﬁcations. This is the reason most scheduling orders; as
the one in this case, c.or.i_tain a specific day by which such challenges should be made and

considered in a hearing. However, Judge Alvarez summarily granted the Defendants’
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~:Daubert/Robinson objections initially without even allowing the Plaintiff the oppottunity to

file -any respOnse; It was only after éounsel for Plaiﬁtiff pleaded with the court through é
motion and in a hearing on the Defendants’ motion for entry of judgment that Judge Alvarez
refuctantly agreed to give the Plaintiff one week and then two weéks to respond to these
complex motions.

- The unusual expediency with which Judge Alvarez summarily disposed of the
Plamtiff’s claims and evidence with minimal consideration of the merits and perfunctory
consideration of the Daziﬁert/Robz’nson cha]lenge would cause a reasonable member of the
public to question the motivation behihd such rulings, especially in light of his transfer of
campaign funds to the Defendant Diocese ._during the pendency of this litigation. |

3. Biased Comments at Hearing on. Entry of Judgment

Further indicatioﬁs of Judge’.f-'{iv;rez’s-partiality was evident from his demeanor
during a hearing on Plaintiff’'s Motion for Reconsideration, Defendants’ Objections to
Summary Judgment Evidence, and Defendants’ Motion for Entry of Judgment on February
27,2009. Id.at2.

At the hearing, counsel argued on behalf of the Plaintiff that Judge Alvarez did not
prpvide the Plaintiff with an opporﬁulity for Plaintiff to respond to the Defendant.s’
Daubert/Robinson objections to summary judgment evidence. See Exhibit C, at 2; see also
Hearing Transcript at 12-13 (attached as Exhibit D).‘ Judge Alvarez initially Said he _would
only hear testimony from the Plaintiff’s ex.pert witnesses on the Daubert/Robinson issues
raised in the objections on that very day as if the Plaintiff were reqﬁired to anticipate this
and have flown his expert in from Califomia and Virginia to conduct a full-blown J.Da.uberr

hearing. Id. Counsel argued that the Judge had already granted the objections without any

Page 7



- opportunity for Plaintiff to respond. /d. Judge Alvarez then gave Plaintiff one (1) week to
res.pond. to I_ the -objections by pro;v'iding additional | brieﬁng and affidavits regérding .
Defendants’ objections fo expert testimony. See Exh_ibit C, at 2; see also Exhibit D, at 17-
19. At this time, Counsel explained to the Court that one week was an insufficient time
period to respond the Defendants’ objections based upon Daubert/Robinson. Id. The Court
then allowed two (2) weeks to re.sporid_ to these objécti_ons. Id. waever, the Court denied
Plaintiff the opportunity to present live testimony aﬁd only allowed the Plaiﬁtiﬁ" to submit
affidavits even thoﬁgh Judge A.lvarez’s scheduling order dated November 5, 2008 provided
that the Court would only recei;fe live testimony regarding Daubert/Robinson motions. See
Exhibit C, at 2; see also Exhibit D, at 18; 12. Judge Alvarez also stated at the hearing t\hat
it was the Plaintiff’s right to “spend his money” regarding the Daubert/Robinson issués. See
Exhibit C, at 2; see also Exhibit D, at 14.

It was apparent from the dialbgue at the hearing that Judge Alvarez was not inclined
to adhere to the scheduling order which allowed for live testirhony and a full-blown Daubert
hearing, but was instead interested in a quick and perfunctory resolution of the issue.

| I COH(.:I.l.I.SiOI]

Judge Alvarez’s transfer“ of his own campaign funds to a d.eféndant in this case
even during the pendency. of this litigation would cause a reasonable member of the
public to harbor co.ncern regarding Judge Alvarez’s ability to be impartial in this case.

"The peculiarities regarding Judge Alvarez’s rulings on the Defendénts’ motions for
summary judgment and Daubert/Robinson objections would further bolster such concern.
As aresult, Judge Alvarez shouid be recused from presiding ovef this matter further.

MOTION FOR EXPEDITED HEARING
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The final judgment in this case was signed on March 24, 2009.

Contemporaneously with this motion, the Plaintiff is filing a Motion for New Trial, The

Motion to Recuse will necessarily have to be ruled on prior to a ruling on the Motion for

New Trial. The Motion for New Trial will be overruled by operation of law on June 8,

2009. Therefore, Plaintiff asks that this Motion to Recuse be set for an expedited hearing

so that, in the instance Judge Alvarez is recused from hearing the motion for new trial,

there is sufficient time to have the Motion for New Trial set for hearing before the judge

appointed to preside over the case before the Motion for New Trial is overruled by

operation of law.

WHEREFORE, PREMISES CONSIDERED,_PIaintiff respectfully requests that

the Honorable Javier Alvarez recuse himself. Plaintiff asks for expedited consideration

of this Motion. Plaintiff also requests all other relief to which he is entitled.
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Respectfully submitted,

DURHA‘\/I & I?}ﬁTARD LLP

By:

J
7%'(:?

F. Leighton Durham
State Bar No. 24012569
Kirk L. Pittard .

State Bar No. 24010313
P.O. Box 224626

- Dallas, Texas 75222

(214) 946-8000
(214) 946-8433 (fax)

/_J//f -

T.0. GILSTRAP, IR 7
State Bar No. 07964500

. 5. CLARK HARMONSON



State Bar No. 24041055
T.O. GiLsTrAP, JR., P.C.
5915 Silver Springs, Bldg. 2
El Paso, TX 79912

(915) 581-0020

(915) 581-7934 (fax)

State Bar No. 17716000
Hance Scarborough, LLP
- 111 Congress Avenue, Sutte 500
Austin, TX 78701
512-479-8888 office
512-482-6891 fax b

COUNSEL FOR PLAINTIFF
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing Plaintiff’s Secgnd
Motion to Recuse was served on the following counsel of record on this the %Ey
of April, 2009:

Via Hand Delivery
David M. Driscoll
Ainsa Hutson, LLP
5809 Acacia Circle
. El Paso, Tx 79912

ATTORNEYS FOR THE CATHOLIC |
DIOCESE OF EL PASO

Via Hand Delivery
Robert A. Skipworth
310 N. Mesa, Ste. 600
El Paso, TX 79901

COUNSEL FOR MSGR.
THOMAS ROWLAND

Via Hand Delivery
Thomas E. Stanton
Attorney at Law

521 Texas Avenue
El Paso, Texas 79901

COUNSEL FOR THE HONORABLE

JAVIER ALVAREZ _
—7 (=7

Tonimy O. Gi_lstraB, Jr. /
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Nuns displaced from convent to fund sex-abuse settlement
By Karl Vick

The Washington Post

October 5, 2.007 _

SANTA BARBARA, Calif.

In Southern California, where the Roman Catholic
Church has agreed to pay victims of pedophile priests
$660 million, the archdiocese is ordering nuns out of
convents so the buildings can be sold to fund the out-of-
court settlement. ' o '

Here in Santa Barbara, the sins of the fathers are being
visited on the Sisters of Bethany. The thres nuns living in 34
a modest building on Nopzal Street received an eviction '
notice last month ordering them to be out by Dec. 31.

Earlier "would be acceptable as well," the letter said. .

Sister Angela Escalera, 69, who is diabetic and able to get o
around only with a walker, had hoped to live out her days
iri the convent.

"This is how the archdiocese is going about getting the money to pay off the victims,” said her younger
sister, Rosemary Escalera Gutierrez, 64,2 former nun in the order.

"She said: 'It's such a heavy price to pay for such an ugly thing,” said Gutierrez, quoting her sister.

The public storm over the evictions has prolonged an excruciating controversy that the archdiocese of

Los Angeles had hoped to begin putting behind it in July when it agreed to payouts for 508 accusers of
221 priests and other male church employees. '

Tnstead, the new flap has raised the question of how much the church has learned about the crucial
business of public perception. ' '

Gutierrez quoted her sister because church officials slapped a gag order on the nuss.
"What's interesting is the church has not learned its lesson. The church thinks Catholics will still follow

it without question,"” said Denise d'Sant Angelo, a member of Save Qur Sisters, a local group formed to
resist the eviction. "They're still operating under the shroud of secrecy, and secrecy isn't going to be

http:!/www.chicagotribune.com/ne’wsﬂocal/chi-relig_convents__OSoctOS,O, 1748109, print.s... 10/16/20067



“ Nuns displaced from convent to fund sex-abuse settlement -- chicagotribune.com Page 2 of 2

-~ tolerated by Catholics anymore, especially this new generation.

"We're going to kick it up a notch."

- The archdiocese of Los Angeles did not reply to telephone and e-mail messages for this report. A

statement posted on its Web site detailed the effort to inform the nuns of their fate and expressed
gratitude to the order for its service. :

But from Santa Barbara pulpits, some priests defended the church. At Holy Cross Parish on Cliff Drive,
Rev. Ludo DeClippel lamented that “these kinds of conflicts within our church are immediately thrown
into the public arene, creating, once more, an hostile public opinion.”

DeClippel observed that four other convents also were being shuttered to produce cash for the abuse
settlement and that the nuns being evicted "accepted it without protest or public outery.”

Gutierrez eXpressed dismay that the Los Angeles archdiocese, which was pilloried for its reluctance to
investigate allegations of sexual abuse, seems to be hunkering down again.

"It's the same mistake all over again: 'Be quiet, be quiet. Don't say anything. Don't rock the boat," *
Gutierrez said. . o ' :

By local standards the convent propedy proraises no economic windfall. Oprah Winfrey paid $50
million for an estate in neighboring Montecito. But in the heavily Hispanic, relatively poor section of

Santa Barbara that the sisters have served since 1952, comparable two-bedroom homes go for around
$700,000. : : :

Copyright © 2007, Chicago Tribune
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" Parishioners, priests asked to pay a share

Diocese of Orange settles four cases before trial. A4

By Sandi Dolbee
UNION-TRIBUNE STAFF WRITER

October 6, 2007

Priests in the Diocese of San Diego are being asked to donate a month's salary
as part of a campaign to help fund the recent $198.1 million settlement to
childhood sexual abuse victims. '

“We cannot ask of others what we are unwilling to do ourselves,” wrote San
Diego Catholic Bishop Robert Brom in a memo sent this week to about 280
priests. A month's salary ranges from $1,535 for pastors to §1,485 for
associate pastors.

In additiox}, Jetters ':n'll be sent to the 1 million Roman Catholips ir} San Diego gine D Robert Brom's memo calls
and Imperial counties asking them to make “a generous contribution,” G everyons in the diccese to make
according to Brom's memo. The packets are to be mailed no later than QOct. 26 “a generous contribution” to help
and will include letters from Brom and the pastor of that person's parish, cover seiflement expenses.

along with a return envelope. '

P .
Brom said the revenue from the “Embracing Our Mission” campaign will be used to help “cover the expense

involved in compassionate outreach to our brothers and sisters who suffered sexual abuse within the family
of the church.” : : -

The idea for the campaign came from current priests in the diocese as a gesture of reconciliation toward the
144 men and women who allege they were sexually abused by clergy and chureh workers when they were
minors. : S '

“It's a way of kind of righting some of the injustices done to them and also start the healing process,” said the

Rev. Ned Brockhaus, pastor of St. John of the Cross in Lemon Grove who also serves as dean of that region of
parishes. “A lot of us thought it would be a good gesture.”

As for parishioners, the immediate response was mixed.

“It's a done deal and we have to pay for it and move o, so I'll contribute,” said Dan Hughes, who attends St.
Margaret's Church in Oceanside.

Judy Bethel, a Catholic and a San Diego resident, disagreed. She argues that if Brom hadn't sought Chapter
11 bankruptcy protection for the diocese in February, he could have settled the suits for less money.

“I think he's asking us to bear the cast of his mistakes,” Bethel said. “I for one am not willing to do this.”

http:// signonsandiego.printthis.clickabiiity.comfptfcpt?action=cpt&title=SignOnSanDiego._. 10/16/2007
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" Most of the suits were filed in 2003 when California lifted its statute of-limitaﬁons-fé'r these kinds of claims
- for one year. o s

Under terms of the agreement announced Sept. 7, the average payout will be $1.38 million per victim. That
average mirrors the settlement reached in the Los Angeles archdiocese in July.

The San Diego diocese will pay about $107 million of the total. That figure includes $30 million for cases
involving religious orders, some of which the diocese hopes will be repaid by those orders. The remainder

~ will come from the diocese’s insurance carrier and the Diocese of San Bernardino, which was once part of the
San Diego diocese. '

Church officials said last month that the diocese's share of the money will come from a combination of cash,
stocks and bonds, the sale of real estate and loans.

One question is whether the San Diégo diocese will follow Los Angeles and put its administrative
headquarters up for sale. Rodrigo Valdivia, the San Diego diocese’s chancellor, said yesterday that no
decision has been made, “Every property of the diocese is under consideration,” he said. :

sSandi Dolbee: (610) 293-2082; sandj.dolbee@uniontrib.com "

Find this article at:
http:ffwww.signonsandiego.cominews/metro/2007 1006-9899-1nddiocese.htmi

B! Check the box to include the list of links refarenced in the arlicle.
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, IN THE COUNTY COURT AT LAW NUMBER THREE :
EL PASO COUNTY, TEXAS E

JOHN DOE,

§
§
Plaintiff, §
§ - .
V. § Cause No. 2006-2747
THE CATHOLIC DIOCESE OF EL PASO. §
AND MSGR. THOMAS ROWLAND, §
: §
Defendants. §
AFFIDAVIT OF S. CLARK HARMONSON
STATE OF TEXAS

COUNTY OF ELPASO )

1. “My name is S. Clark Harmonson. I am over eighteen (18) years old; of sound
mind, and fully capable of making this affidavit. 1 have personal knowledge of the facts stated
herein.” .

2. “I, along with my partner, T.O. Gilstrap, Jr., and our appellate counsel Durham &
Pittard, LLP, represent the Plaintiff in the above referenced matter. On September 30, 2008 and
December 24, 2008, Defendant Thomas Rowland (“Rowland™) and Defendant Catholic Diocese of
El Paso (“Diocese™), respectively, each filed a motion for summary judgment in the above
referenced matter. On January 22, 2009, the Plaintiff John Doe filed his responses to these
summary judgment motions. Prior to the hearing date, Honorable Javier Alvarez informed the
parties that he would not hear any oral argument from counsel on the motions for summary
judgment.” :

3. “On January 26, 2009 the Court granted, via letter, Defendant Diocese™s motion for
summary judgment on the statute of limitations only. The granting of this summary judgment was
done a mere four (4) days {two business days) after Plaintiff had filed a lengthy response to the
motion for summary judgment. The Court similarly granted Defendant Rowland’s motion for
summary judgment, via email, on the statute of limitations only on February 2, 2009.” '



4.. -%On Janua_ry; 29,2009 Defendant])mcese and I_:)'_,-f;fe.ndant .ROWIan_d each filed .- . R

objections and motions to strike summary judgrient evidence that was contained in Plaintiff’s
responses to the motion for summary judgment. The objections challenged the testimony of
Plaintiff*s experts under Rule 702.(Daubert/Robinson). On February 2 and 4, 2009 the Court
summarily sustained Defendant Rowland’s objections to Plaintiff's evidence despite the fact that
the Court did not allow Plaintiff any opportunity to respond to these objections.”

5. _“Plaintiff filed a Motion for Reconsideration, Response to Defendants” Objections
to Summary Judgment Evidence, and Response to Defendants’ Motion for Entry of Judgment on
February 26, 2009. A hearing was conducted on Plamtiff’s Motion for Reconsideration and the
Defendant Diocese’s objections and motion for entry of judgment on February 27, 2009.”

. 6. “At the hearing, I argued on behalf of the Plaintiff that Judge Alvarez did not
provide any opportunity for Plaintiff to respond to the Defendants’ objections to summary judgment
evidence. The Court initially said he would only hear testimony from our expert witnesses on the
Daubert/Robinson issues raised in the objections on that very day. I argued that the Judge had
already granted the objections without any opportunity for Plaintiff to respond. Judge Alvarez then
gave Plaintiff one (1) week to respond to the objections by providing additional briefing and
affidavits regarding Defendants’ objections to expert testimony. At this time, I explained to the
Court that one week was an insufficient time period to respond the Defendants’ objections based
upon Daubert/Robinson. The Court then allowed two (2) weeks to respond to these objections.
However, the Court did not allow Plaintiff the opportunity for live testimony even though Judge
Alvarez’s scheduling order dated November 5, 2008 provides that the Court will only receive live
testimony regarding Daubert/Robinson motions. Judge Alvarez stated at the hearing that it was the
Plaintiff’s right to “spend his money” regarding the Daubert/Robinson issues.”

7. “Plaintiff filed Plaintiffs Supplemental Response to Defendants’ Objections to
Expert Testimony of Thomas P. Doyle and Marianne Benkert, M.D. on March 13, 2009. On March
23, 2009, Judge Alvarez granted all of Defendants’ objections to Plaintiff’s summary judgment
evidence and entered judgment in favor of the Defendants.”

8. “Plaintiff previously filed a motion to recuse Judge Alvarez on October 30, 2007.
The basis for this motion was that Judge Alvarez is an active member of the Catholic Church in El
Paso, Texas and also involved in a Catholic men’s organization in Fl Paso known as ACTS.
Plaintiff withdrew its motion after Judge Alvarez declined to agree to recusal. At that time,
Plaintiff and his counsel were unaware of substantial campaign expenditures that Judge Alvarez has
given to the Catholic Diocese of El Paso, its parishes and related organizations.”

9. “On information and belief gathered from Catholic parishioners in El Paso, the
Honorable Javier Alvarez is an active member of Our Lady of Guadalupe Parish of the Catholic
Diocese of El Paso.”

10. . *On information and belief gathered from Catholic parishioners in El Paso, the
Honorable Javier Alvarez is actively involved with the Catholic men’s organization. in El Paso
known as ACTS.” : '



_ 11 “Attached hereto as Exhlblt “1” are true and correct cop1es of pomons of Honorable

.T avier Alvarez s campaign finance reports for the years 1997 through 2008. T.O. Gﬂstrap, Jr. and
I received these records from the El Paso County election/campaign office located in the El Paso
~ County Courthouse. Schedule I of the campaign finance certified reports contains a listing of non-
* political expenditures made from political contributions. Honorable Javier Alvarez has given in
excess of $8,000.00 to the Catholic Diocese of El Paso, its parishes and its related organizations,
‘including substantial sums to the Catholic Diocese of El Paso, St. Ignatius Catholic Church, St.
Patrick’s Cathedral, and St. Patrick’s Cathedral Men’s ACTS. - All of these expenditures came
from Judge Alvarez’s political and campaign contributions. Many of these expenditures were made
during the pendency of the present litigation. According to these records, Judge Alvarez has
contributed in excess of $1100.00 directly to the El Paso Catholic Diocese, its parishes and related
organizations during the pendency of this litigation. On February 14, 2002, Judge Alvarez gave a
$5,000.00 check to St. Patrick’s Cathedral Church. St. Patrick’s is the cathedral for the Cathohc
Diocese of El Paso.” :

12.  “At the time of the initial withdrawal of the motion to recuse, Plaintiff was unaware
of the substantial financial ties Judge Alvarez has with the Catholic Diocese of El Paso. Plaintiff
was unaware that Judge Alvarez had donated over $8,000.00 to the Diocese, its parishes and related
organizations from his political and campaign coffers. Plaintiff was further unaware that Judge
Alvarez had donated over $1,100.00 from his political and campaign coffers to the Diocese, its
parishes and related organizations during the pendency of this litigation. Plaintiff renews his
motion for the recusal of Judge Alvarez based upon these additional facts learned in this litigation
and after Plaintiff’s withdrawal of his first motion to recuse.”

FURTHER AFFIANT SAYETH NAUGHT.

Stite of Texas
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The JCIOH Instruction Guide explains how to complete this form. (Ethics Commission fisfs) \%
MS I MRS MR ) FIRST : j
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TREASURER _
PHONS (@15) 5UeE-2(83  (w)
8 REPORTTYPE ’ .
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CoVeER SHEETPG 2| -

15 CIOH NAME

‘ _ 116 ACCOUNT # (Ethics Commission Fllers)
Tavew Alvacer |
17 NOTICE . - " This box is for natice of pofitical contributions accepted or poiitical expenditures made by political committees to support the
FROM candidate / officeholder. These expenditures may have been made without the candidate’s or offfteholder's knowledge or consent.
POLITICAL Candidates and officehokders are required to report this information only if they receive notice of such expenditures. »
COMMITTEE(S})

COMMITTEE NAME
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] additional pages
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19 AFFIDAVIT
. T O 1 swear, or affim, under penaity of perjury, that the accompanying report is
: JO-ANNE HILVERDING 4 true and‘ correct and 'ancludes all information required 1o be reported by me
4. NOTARY PUBLIC b under Title 15, Election Code.
) in and for the State of Texas [
My Commission expires 3 _ !
} 09-28-2010 Q7 -

U Signature of Candidate of Ofﬁceh\o_lde/
AFFIX NOTARY STAMP / SEAL ABOVE

‘Swofnto anc.i subscribed before me, by the sasu_,b Vi ‘Q/ 4/{ UL e% , this zh; | ?‘#\ day
_ aj_g zﬁ;q, }o certity which, witness my hapd and seal of office.
LWL / Jﬂi A | Wiy Miay Pubdic

|
Signature of officer at!rninlstering (gatjx : Print name of officer administering oathj Title of oﬂi‘:’er administering oath

Revised 06/21/2008
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|SUPPORT & TOTALS |

15 C/OH NAME 16 ACCOUNT # (Ethics Commission Filers)

17 NOTICE « This box is for notice of political expenditures by golitical committees to support the candidate ! officehokier, These expenditures
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18 AFFIDAVIT

1 swear, or affirm, under penatty of perjury, that the accompanying report is
true and correct and includes all information required ta be reported by me
under Titie 15, Election Code.

OO ePT YOO

JC-ANNE HILVERDING

NTAY R BLIC
AT I "r*-re:)' LLEL] -
WML e xmrsg
AmL 3 mman _ M,
- PATY I 4 - ;

T e s C/ Signature of Candidate DW

AFFIX NOTARY STAMP./ SEAL ABOVE

Sworn to and subscribed before me, by the saué\/&VM m ? , this the S day

, 20 " o certify which,

itness my hand and seal of office.

DL /%deﬁ A/m?wg

-

o
Sigr}ture of officer admiléstering oath u Print name of officer administering oath Title of officer adminys r:ng cath
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15 C/OH NAME 46 ACCOUNT # (Ethics Commission Filers)
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19 AFFIDAVIT

. I swear, of affimn, under penalty of perjury, that the accompanying report is
true and correct and inchudes all information required to be reported by me

JO-ANNE HILVERDING B~ under Titie 15, Efection Code.
NOTARY PUBLIC -
In and for the State of Texas ) < {

My Commission expires

' 09-29-2010 W

Signature of Candidate or Officeholder

AFFIX NOTARY STAMP / SEAL ABOVE

Swor to and subscriped be!c;re me, by the said Jﬂ Uf W M (/ﬁ / 6 '—g , this_ the 5 %‘ day
to certify which fvitness my hand and seal of office.
&Me % e AZ/%W /Umém “Niblie.

ﬁg 71Lsre of officer admi |sler1ng oath Print name of officer admrmsterlng oath Title of ofﬁcer a nistering oath
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%@%@ﬁmm A A
Date Py Fayss nama ' s Amauni
. M : 5
st Obiale s M.ACJ&_&M
Payee address: City. Siwate: ZipCTode ‘

|
S Meee -

(!’-t/ob’ U Peso, Tras 79902 H500°

F'urpose of payment (Ses instructions regarding type of infermation . « Compteie if direc expeadiurs 6 baneft CIOH o
required.) : Canddate / Oficeholder name Cfice sougnt Ctie heid
I -
s
i L4 - I
Date= ! Payas narﬁé H Amount
: . 5
Payee address; City. State: ZipCode -

i
|
H
{
1
1

1

i

i

L
!
i
'
4
]
i
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Date Processed .
& CAMPAIGN MSIMRS@ FIiRST Mi .
TREASURER — Date Imaged
NAME Jot A
NIC!{NAME‘ LAST ' .. o l S.UF.FI* -
SPENCEL
7T CAMPANSHN STREET ADDRESE {NO PO BOX PLEASE); APTISUITE# CiTY: STATE: 2IP CODE
TREASURER '
ADDRESS
{Residence or business) ‘ l l 2’ M D pm A t: L’ pA’s’ a ‘—T—K« 7 ?q O ?/
8 CAMPAIGN AREA COOE PHGNE NUMBER EXTENSION

(415 ) 532 - bgé‘a_

9 REPORTTYPE

~

[g/January 15

[T duyts

D 30th cay before election D 15th cay after carnpaign reasurer

appointrrent {oficeholder oniy)

D Runst

I:] &th day before election D Exceeded £500 limit

[ ] Finaireport (attach CIOH - FR)

[J acdmonal pages

10 PERIOD Month Day Year Mot Day Year
COVERED THROUGH
07/01/03 of //s/oy
11 ELECTION ELECTIONDATE ELECTION TYPE
Month Day Year .
A" //A / N E:] Primary D Runakf ) E:j Genearal D Special
12 OFFICE OFFICE HELD (i any} 43 OFFICE SOUGHT (if known)
Ju.clqe CovnTY Co0lT AT
14 NOTICE T LA F3 ‘
OF DIRECT . D""'—‘C! <ampeign expenditurgs are campaign expenditures made by others wilhout the candidate's prior consent ar approval.
CAMPAIGN Candidates are required o discioss this information oniy If they receve notification of the direct campaign expenditure. <
EXPENDITURE n
BY OTHER ame
INDIVIDUALS

Address ; PO Box; Apt [ Site #; City: Stale; Zip Code

GO TO PAGE 2

f§ Prried on recycled paper

Revised 1172172603




“rexas Ethics Commission . PO.Box 12070 Austin, Texas 78711-2070 (512)463-5800 1-800-325-8506

L IUDICIAL CANDIDATEIOFFICEHOLDER REPORT;-..;-; o L FORM: JCIOH|:
SUPPORT &TOTALS COVER SHEET PG 2 :

18 G/OH NAME

TAUEIL A VAREZ.

16 ACCQOUNT # (Evnes Commission filers)

17 NOTICE « This box is for nolice of poiiticat expenditures by political committees w-'support the candidats / officeholder, These expenditures
FROM may have been made without the candidate's or officehoider's knowledge or consent. Candidates and officeholders are required 1o repont
POUITICAL ths Information only if they receive notice of such expenditures. =+
COMMITTEE(S) =

COMKITTEE NAME
COMMITTEE TYPE :
[ ] GEMERAL | COMMITTEE ADDRESS
[] speciric
COMMTTEE CAMPAIGN TREASURER NAME
[ additional pages
COMKITTEE CAMPAIGN TREASURER ADDRESS
18 CONTRIBUTION 1. TOTAL POLITICAL CONTRIBUTIONS OF $50 OR LESS {DTHER THAN S :
TOTALS PLEDGES, LOANS, OR GUARANTEES OF LOANS), UNLESS ITEMIZED v O
2. TOTAL POLITICAL CONTRIBUTIONS :
(CTHER THAN PLEDGES, LOANS, OR GUARANTEES OF LOANS) ’ $ —_— o
EXPENDITURE 3. TOTAL POLITICAL EXPENDITURES OF 350 OR LESS, UNLESS ITEMIZED
TOTALS I O —
4. TOTAL POLITICAL EXPENDITURES A —
' S | 195, .02
b
CONTRIBUT!ON 5. TOTAL POLITICAL CONTR!BU%!ONS MAINTAINED AS OF THE LAST DAY R -
BALANCE . OF THE REPORTING PERIOD $ 3 5 , 7132.26
QUTSTANDING 8. TOTAL PRINCIPAL AMOUNT OF ALL OUTSTANGCING LOANS AS OF THE
LOANTOTALS LAST DAY OF THE REPORTING PERIOD 5 —_ 0 ——

19 AFFIDAVIT

| swear, or affirm, under penalty of perjury, that the accompanying report is
true and correct and includes all information required to be reponed by me
under Title 15, Election Code. {_

Signature of Candidate or Officehoider

AFFIX NOTARY STAMP / SEAL ABOVE

_ﬂm_ﬁ_/%__. thisthe ____/______ day

__ . to certify whichli/witness my hand and seal of office.

J Snohe

Print name of officer administering oatn Title of officer administering cath

Swaqrn to and subscribed before me, by the sai

’Si?ﬂat’d:”e of officdr adrz‘%i?(e}ing oath

1 Printed on recycléd paper Rewsed $4721/2003



Texas Ethics Commission P.O. Box 12070 Austin, Texas 78711-2070 {512)463-5800 ' 1-800-325-8508
POL‘TlCAL EXPENDi*UnES SCHEDULE F
The Instauchion Guoe explains how to complete this form. | 1 Tolalpages Schedule F

2 FILER NAME 7 I3 ACCOUNT & iEimes Cammisson lisrs:
- ey T 1 '
Jhvier Atvbrie z : _
A Dat= 5 Paveename ) 7 Amourt
{34
S
St pPTﬁ—{CK s MEA s ACT RETREAT
5 Payae addrass: City: Swate: ZipCode
_ —— - Zeoo,
ihelod! gc paso [ 79902
8§ Purpose of payment (See instructions regarding type of information 9 « Complete if direct expengiture lo henefl: CXOH -~
required.} Candidate f Qiceholder name Otfize sougnt Qtice heid
Jo1 g
aém J&m, Moy 5 /wtuab
Payee name Amaunt
(%)
n ;=a.yee addres-s:. T City: State.‘ Zplade T .
Purpose of payment {See insiruciions regarding type of information ‘s Complate  direct expendilure to benefil C/OM -
- required.) Candidate J Officencidar name D¥ice saught Qftice hele
Date Payee name Amourit
e - {5}
Paye'e éd;ﬂr:as-s ----- City: sia:é. ‘ pr C.o:‘!e -------------
Purpose of payment (See instnuctions regarding type ofinformation « Compiste if direct expenditure to benatit CFOH =
required.) Cand.Gale f Dtheehalder naTe Offine 3ou8™ Ttize held
Date Payee name Amount
(%)
Payee address: City. State: Zip Code o
Purpose of payment (See instructions regarding type of information «« Comglate if dirac! expenditure 1o benelit C/OH -
required.) Candigale / Officeholdsr name Office sought Cifice mel
ATTACH ADDITIONAL COPIES OF THIS FORM AS NEEDED

Revised 040412000

':h Prate3 on recyzied paper



HRE AR 7 e v v 4 h s

POLITICAL EXPENDITURES. ScHEDULE F
: Ead TowlpagdsSdielute Fi 7
{2 FLERNAME | o 3 AGCOUNTE (Emes Commasantionss © | o™
TJHU(ER. . QLum z | . L
4 Date 5 Payeename 7 Amount o
- _ {3}
Piocese of ec b0
6 Payeegddrﬁs. City.  cState::  Zip Code
I8 M. Mmesa =+
ks . — T
4[2;;/03; EL Phse Tx 15902 K15~
8 Purpose of payment {S;ek&strucﬁans regarding type of inlormation 9 -« Compiste H direc expenditure to benefit CIOH - .
required.) Caﬂdada&e 1 Officencider name Offioe sougnl Crice preld
A oweion coatn dn Ked Made 27 Quedesion.,
Dale Payee name 4 Acrnaurd
- v S
........ at\rZip
Purpase of payment {See Instructions regarding type of information = Compiate if direct expahditure 1o benefit C/OH ==
- required.) . ’ Candidate f Oficenolder rame Ofica seught Oftice hetd
Date Payea name - . Amount
(3
..... addressc::yzp
Purposa of payment {See instructions regarting type of information «« Complete if direct expenditure to benefl CIOH ~
required.) Candidaia { Officenskler name - Office sought Offices ekt
Date. Payes name . : Armournt
g . E 5
Pamaddmss. e cw ..... Z.ip .......................
P\xp::: ol payment {See instructions regarding lype ofinformation - Complete if direct expenditure to benefit CiOH =
Fequl } Candictate / Oficenhoider name Office soughi Offica helg
ATTACH ADDITIONAL COPIES OF THIS FORM AS NEEDED

-fi' Printed oa recyckd pager Revsed (050472000



et ———

..Téuas.E‘EficsCorrrnissbn.- ) P.0.Box 12070 Austn, Texas 76711-2070 T (512)463-5800 1.800-325-8506

JUDICIAL CANDIDATE / OFFIGEHOLDER - Form JC/OH. .
CAMPAIGN FINANCE REPORT - Cover SHEETPG T

[1 ACCOUNT#. ... . - .{2 Tolalpagesfied

The JC/OH InsTrucTion Guioe explains how to complete this

{Eth:cs Commission fiiers)
form. . . . i
3 CANDIDATE/ TiTLE FRSL v e

OFFICEHOLDER Mr‘ J AVIE Q : OFFICE USE ONLY

NAME Date Received
NICKNAME LAST ' SUFFLX
4 CANDIDATE! ADDRESS /FQ BOX; APTISUTE ® STATE.  ZI® CODE l- i e ‘&2 s Qepid
OFFICEHOLCER liake ‘ —EUE

ADDRESS 500 E SAN AMTDN‘D RDOM\J’0|
Date Hang-delivered or Dale Postmarked
EL PASo ., T Eﬁg jjﬁ [ |

{] change of Address

5 CAMPAIGN e o
SURER :
LT\EI\EA% M ( Jo E A Reteipt # Amount
>
CNiCKRNAME st o " sUFFIX '

Date Processed

5‘ PE MCC-;R, Tv-. Date Imaged

6 CAMPAIGN STREET ADDRESS {NO PO BOX PLEASE):  APT/BUITE# [*1ag STATE; 2IP CODE

TREASURER _

ADDRESS o

sl JHz MoNTANA Ev Phso TEyAs 19992,
7 CAMPAIGN AREA CODE 'PHONE NUMEER EXTENSION

TREASURER

(G15) 532-55(>

8 REPORTTYPE

[:] January 15 D 30th day before election D Runoff D ;:210:1?:1 :ﬁf:oicmeig‘g::;:wef
Ef July 15 D 8ih day before election [:} Exceaded $500 limit _l__] Final report: (Aftach C/OH - FR)

9 PERIO-D‘ Mun:.h Day Year . Month " Day Year

I R N
10 ELECTION ELECTION DATE T ELEeTION TYPE : :
} Month _

I / / / DL (1 Primary [] wunon &/Gene@l [ Spesa

11 OFFICE | oFFICE HELD (¢ any) 47  OFFICE SOUGHT pro— ‘

13 NOTICE Mo. 3 AMe.3
OF DIRECT = Direct campangn exoendltures arn mpaf xpenditures made by sthers without the candidate's prior consent or app +
Candidates are requirea to disclose this informatien only if they receive notification of Lhe direct campaign expenditure. *»
CAMPAIGN yomey paignex®
EXPENDITURE
Name
BY OTHER

INDIVIDUALS
nre

Address /PG Box.  Apl./Suite#  City State;  Zip Coae

N B

[:l addiional pages .

GO TO PAGE 2

- Prnted an recycied paper Revised 05/11/200C

Z\'wlné Cou v ATL Coun™ Cos T aT Ao



v'exas Ethics Commission P.O. Box 12070 Austn, Texas 787112070 (512)463-5800 1-&'0—@5-85%

JUDICIA “"CANQIE)ATE/ OFF!CEHGLDER REPORT BRI EFORM, =JCIOH e
SUPPORT&TO "’L e R COVER SHEET G

14 C/JOMNAME | 15ACCOUNT # Evics commission nam
JRVIER AL vmec z
16 NOTICE o This boxis ‘or notice of political sxnenditures Dy ;w;>= iting) '-onr-u.lens 1o support the candidate | oiticeholder. These expendilures
FROM may have been mace wilhout the candidate’s or ofiicebolders knowledge or consent, Candidates and officeholders are required to report
POLITICAL this informalion only if they receive notice of such expenddures, »-

COMMITTEE NAME

o

[} GENERAL | COMMITTEE AUDRESS

COMMITTEE(S) .

COMMITTEE TYPE "

M

[ sreciric
COMMITTEE CAMPAIGN TREASURER NAME
[] adeiwonal pages . .
: COMMITTEE CAMPAIGN TREASURER ADDRESS
17 CONTRIBUTION 1. TOTAL POLITICAL CONTRISUTIONS OF S50 OR LESS (OTHER THAN $
TOTALS PLEDGES, LOANS. CR GUARANTEES OF LOANS}, UNLESS ITEMIZED
2. TOTAL POLITICAL CONTRIBUTIONS
{OTHER HAN PLEDGES LOANS, OR GUARANTEES QF LOANS) $ e e
leo. —

EXPENDH—URE 3. TOTAL POLITICAL EXPEND;TURES OF $30 OR LESS, UNLESS ITEMIZED .
oS C M;—c@ 3 ° o
. —

4, TOTAL POLITICAL EXPENDITURES

$ g 5 50

U ; 962 .
CONTRIBUTION 5. TOTAL POLITICAL CONTRISBUTIONS MAINTAINED AS OF THE LAST DAY ] A
BALANCE OF THE REPORTING PERIOD $ 4 3 ’ -z—(,

| ] 11 %=
QUTSTANDING 6. TOTAL PRINCIPAL AMOUNT OF ALL OUTSTANDING LOANS AS OF THE
LOAN TOTALS LAST DAY OF THE REPORTING PERIQD 5 o
— —

18 AFFIDAVIT

| swear, or affirm, under penalty of perjury, that the accompanying report is
true and correct and includes all information required to be reported by me
under Title 15, Election Code.

Signaivre of Candidale or Officeholder

AFEIX NOTARY STAMP [ SEAL ABOVE

{ toa cisubscnbed before me, by the said Jd V/Cf’ ml/&fz f(Z , this the /5 i{:_ day

.20 OZ . 1o cerlify which, withess my hand and seal of office,

o Fy \/ gﬁ?«mc.h@? %ﬁm Puble

Signatufe 01 afiter administering oathé” . Print narme of officer administering oath T T Title of of‘f‘}(’r administering oath

:; P"Neu recycled paper Revised 05/11/2000



" Texas Ethics Commission” P.O. Box 1207C

Austin, Texas 78711-2070

{512)483-5800  1-B00-325-8506

= POIATICAL EXPENDITURES .

SCHEDULEF -

The InstrucTion Guiee explains how to cemplete this form. -

1 Totaipages Scheduie £

2 FILERMNAME

:I?H‘ﬂC’fL ALvArEZ

3 ACCOUNT# (Elrics Commission fless)

Date 5 Payeename

6 FPayee address;

City,

Sate;

Zip Code

Aot
)

§ Purpose of payment (Seeinstructions regarding type of information
required.)

q.

& 9-!, for ' gsf’r

v Complete i direct expenditure to benefit C/IQH +

Candidate 7 Officencider name - Offica sought Offica hale
Date Payee name ’ ’ Amount
£3]
Pa-yee address; City; State; ZipCode
Purpose of payment (See instructions regarding type of infarmation « Complete i direct expenditura to benefit CZOH «
required.) Candidate / Officenoider nams Office: sougnt . Office held
Date Payee name Amournt
%)
F'ayee address; City: State; ZipCode
Purpase of payment {Ste instructions regarding type of information « Comptete if direct expenditure to benefit C/QH «
required.) Cangigata / Oficensider name Cifice sought Ctfics heid
Date Payea name Amount
.3
F‘ayee sﬂdress City; State; Zip Code )
Purpose of payment {See instructions regarding type of information - Complele it direct expendityre to benafit C/OH -
required.) i Candidate  Dficsholler namas Offica sought Office heid

ATTACH ADDITIONAL COPIES OF THIS FORM AS NEEDED

AT 2

Prinved on recycind pajer

Aavised CAD412000




,)/‘.’JUDICIAL CANDIDA'TE / OrriCERVELER JAN 151999
s AMPAIGN FINANCE REPORT (< VER SHEET £G 1
o %t ACCOUNTE 2 Towi pages
SR e .,'nn Jcrou mmucmu Gurot v.!phim howto :omplm this form . T{tows Comnmsonfn)
3 CANDID. - ms{ s :__‘,_‘;'T.;-:-,
GFFICEHOLDER =2
NAME . Mr. Javier . -
MICKNAME LAST SUFFIX
i Alvarez
4 CANDIDATE ADDRESS /PO BOX AFTISUTE R cry. STATE. 2w COOE
OFFICEHOLDER
ADDRESS 500 E. San Antonio Roam 1001
[} crange ot Aoaress El Paso County Courthouse
: El Paso, TX79201
5 CAMPAIGN TITLE . EmST " Recewt #
TREAESURER Mr-. Joe A, . [~ RO 1 PR T Amount
MICKNAME LasT Caerx Fomrecnes
Spencer
§ CAMPAIGN STREET ADDRESS (NO PO BOX PLEASE)  AFTISUTES erey. STATE. 2w coDE
TREASURER : : ‘ :
ﬁoassswmu 814 Wyaming
(Rasoemea orBan El Paso, TX 79902
7 CAMPAIGN AREA CODE PHONE NUMBER EXTENSION
TREASURER '
PHONE (915 ) 532-5562
RTTYPE .
EPO oy 15 D m“.” o .“.m.”, D ,.,,,,, | D 1smhvlft:mw
[ wwas [T #n sy beiore emcion [T] Escowsec 3500 wme D Fina! repoc {Azach JCIOH - FR)
§ PERIOD COVEﬁED Your More:  Dey You
7/ 15 / 98 THROUGH 12/ 31,/ 9 |
10 ELECTION '-LEC"‘”“’“E ELECTONTYPE
Your .
11/ 03 [ srmen O wuren £} Gorwrn [ seeem
11 OFFICE  OFFICE MELD (4 7y) 12 &Fﬂsw {f xnown)
Judge, County Court at Law #3 | Judge, County Court at Law 3
13 DIRECT CAMPAIGN “DwaCl CHMPEGN EIPENGAUTES e CAMES N S1HENIRUTES MG by CIRETS wih eand '
- e 21pan ) ot the it
g‘g’#&?m Cancionies Sre requarid 10 dicioss tha miotmaton onty # they recaive notdfication of the orsct n;;:;: :::::;“Q.:u”:“ o
INDIVIDUALS :
arne .
None
Asoress 1 PO Do At iSome  Cxp S ZoCooe c et
D PEITOAS PP
GOTOPAGE2 o i mbider

o

a}  Frease wnoresytied paner



WA IS e W

Pard R § - o

WOVER SHEEI FO _ s -
1 .

A

1 swesr, or aifirm, that the accompanying report is true and comectand
includes sl information required to be reporned by me under Titie 15,

Election Code.

P
b

AFFIX NOTARY STAMP ! SEAL ABOVE

Swom to and subscribed before me. by the sai Javier Alvarez

L this the _ 1D

day of JROUALY

19 99 . to certify which, witness my hand znd saal of office. o
| Yoo S s rioes 7 o tps st
.. Spnature of officer samuristenng oamn Prore npmme of SfRCRr BOMERSIENNG OB : Trte of oficef acmndianng 0Sth

SUPPORT & TOTALS res
' 45 ACCOUNT 8 (Evacs Commason fars)
4 C/OH NAME .
Javier AlVarez e e s _ . ‘
e sup - . rciodes poRGal expndUreS By Doliical commaiens 10 Supeort the candeiate / officatoner. Thea SIPRRRER TN Cf:
16 - SUPPORTING ":’:”ml - rencd DM CRRGIOAT'S O CICROIOErS knowiedpe of consent Candaisies snd office surequred W rApOA S 4
COMMITTEE(S) Informapon onty. f thiry receve notce of such expendnures = . )
COMMITTEE MAME
COMMITTEE TYPE '
None
[ oasamar | COMMITIEE ADDRESS
[‘_j BPELCIIC .
COMMITTEE CAMPAIGN TREASURER NAME
G S PAgTS .
COWMMITTEE CAMPAIGH TREASURER ADDRESS
7 1. TOTAL POLITICAL CONTRIBUTIONS OF $50 OR LESS (OTHER THAN
i %RQBUHON PLEDGES, LOANS OR GUARANTEES OF LOANS), UNLESS ITEMIZED s _
000000
2. TOTAL POLITICAL CONTRIBUTIONS
(OTHER THAN PLEDGES. LOANS. OR GUARANTEES OF LOANS) $ -
. 0000600
. EXPENDETURE 3. TOTAL POLITICAL EXPENDITURES OF $50 OR LESS. UNLESS ITEMIZED |
TOTALS $
4, TOTAL POLITICAL EXPENDITURES '
$ 1750.00
' bdeUHON . £, TOTAL POLITICAL CONTRIBUTIONS MAINTAINED AS OF THE LAST DAY ’
BALANCE OF THE REPORTING PERIOD $ 00000000
OUTSTAPJDENG 6. TOTAL PRINCIPAL AMOUNT OF ALL QUTSTANDING LOANS AS. DF THE ..
LOAN TOTALS LAST DAY OF THE REPORTING PERIOD s None- -
18 AFFIDAVIT R MR o e e .

@  Brwns g on recycied pasar




 05/08/98
08/02/98

08/25/98
08/28/98

08/27/98
10/28/98

10/28/98

10/28/98
10/28/98
11/02798

11/16/98

11/16/98

12/31/98

" rhetra Delta Lambda = Political Bariquet -

Hispanic Law Institdtion

El Paso Central Labor
Unicon

El Paso County
Democratic Party

Bonnie Rangel
Carlos Aguilar
Dolores Briones

Max Nunez

Richard Porras

Joe Chew

9718 Heartway Lane
El Pasc, Texas 79925

El Pasoc Democratic
Party

Catholic Diocese of
El Paso ‘

1013 E. San Antonio
El Paso, Texas 79901

Knights of Columbus
Council 638
1029 Howze St.

'E1 Paso, Texas 72903

pd .

A3

Monthly Dues
Fundraiser
Campaign
Campaign
Campaign

Campaign

ad

ad

Ad "Red Mass"

ad

$200.00
$250.00
$100.00

$50.00
$100.00
$100.00
$100.00

$100.00

$100.00

$150.00

$500.00

$100.00

$100.00



1 DA Vst St Nt § 8.4 A | Ak b $ s e 8 b ———rdf b LW

1 NON-POLITICAL EXPENDITURES " SCHEDULE!
MADE FROM POLIT ICAL CONTRIBUTIONS '
. mmmmumummm S , 1 Tﬂé@#ﬁwszl.__ .
2 FILERNAME . . : 3 w'tﬂwm'&_: |
Wﬂﬁ ALY ARE 2.
4 £ Payecnama - ) : 8 Armount
| Clab A Zopa, LA o @
- 6 Payeo accruss Cry. “Sum: ZmCode
?/ (’/M uasdei e wiA
. 7 Purpose of mpenditure (See INstructons regartng typs of Nlomaton recqured.)
. Zfﬂé&t&, éyz/ W%bd/é, desiates #Z[c: =
T 3 Arvexnt
' ®

Pumoudaxpuﬁ@m(&nhsvwﬁmm«ﬁqmdﬁmmjm.)
Cavupaton buadisiacs qupplize s wpale | Bboo —

$

M_,/[Zw‘) koot ' |
fﬁ‘ (See inswustions regaring type of Iommaton rrared)
@Mfaﬂ Iriihy p‘P\ $15¢7. 2=

............................

[ addrass; City, St.lth; ZpCadq

4/7/0/ P PN

PLposs of expenciire (Ses Namuchons regartng iype of romaton regred.) -

b4
j{M £ MW/;ZZ&% 5’22—"‘

5/’//‘-{/0/ :Zam/ o

Purpos-ecdaxpmm.ure ( See nstrochons I'Bgarbl'\gtypeci niMaton requited )} -

tedd. dewalivy 7%1 ot Htes B loo —

ATTACH ADDITIONAL COPIES OF THIS FORM AS NEEDED

@ P omtind Syl et
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10

11

12

13

15
le
17
18
19
20
21
‘22
23

24

25

-

JOHN DOE,

REPORTER'S RECORD ,
TRIAL COURT CAUSE NO. 2006-2747
.VOLUME 1 OF 1 VOLUME

IN THE COUNTY - COURT
. Plaintiff, : : oo :

va.

L - AT LAW NUMBER THREE
THE. CATHQLIC DIOQOCESE OF '
EL PASO AND MSGR. THOMAS .
ROWLAND,

EL PASO COUNTY, TEXAS

LA AR R R EEREERELEESEREEEEEEEERSENEEEERXES

Deféndants;

MOTION FOR ENTRY OF JUDGMENT
MOTION TO RULE ON OBJECTIONS

**********_********************t***

..On the 27th ‘day of Febiuary, 2009, the
following piocéedingsfcahé on to be'heard in the |
aboveQentitled_and‘numbered cause before the Honorable
Javiér”Alva£ez, Judge Presiding, heid in E1 Paso; El Paso
Ceounty, Texas;

Proceedings reported by machine shorthand

utilizing computer-assisted realtime transcription.

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
EL PASC, TX 79801 {8135) 546-2183



10

11

13

14

15

17

18 |
.19

20

21
22

23

25

' . APPEARANCES

5. CLARK HARMONSON

SBOT. 240410557

T.0. Gilstrap, JR., P.C.

5915 Silver Springs, Bldg. 2
El Pasc, Texas 79312

(915) 581-0020

ATTORNEY FOR THE PLAINTIFF

ROBERT A. SKIPWORTHE =~ DAVID M. DRISCOLL
06122700

845-5300

SBOT. 18473000 - SROT.

Attorney at Law . : . Ainsa Hutsoan,

310 N. Mesa, Suite 600 , 5809 Acacia Circle

El Paso, Texas 75901 - El Paso,

(915} 533-0096 (915) .
ATTORNEY FOR MSGR. THOMAS ATTORNEY FOR THE CATHOLIC

ROWLAND . . . DIOCESE OF EL PASO

Jo~ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIO, RM. 1001
EL PASO, TX 79801  (915) 546-2183




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. CHRONCOLOGICAL INDEX
VOLUME 1 of 1 VOLUME

(MOTION FOR -ENTRY OF JUDGMENT) ..

(MOTION TO RULE ON OBJECTIONS).

EL PASC, TX 79901 {915) 546-2183

_ co 7 Page Vol.
PEBRUARY 27, 20089
Announcements......... b he e et e ey 4 -1
Motion to rule on objectlons by Mr. Drlscoll..' 5 1
"Response by Mr. HarmonsSoll........evewoser-:.-. 771
Court's ruling...... e e e e e e 11 i
Motion on second objectlon by Mr. Driscoll.... 11 1
Response by Mr. Harmonson.,....... e e ee v e 12 1
Courtts ruling.......ceeeeuvan. e e neeei.. 13 1
Motion on third objectlon by Mr. Driscoll..... 15 1
Response by Mr. HarmMONSON.........veueas... ... 16 1
Court’™s rUlimmg. v i it e it sen e e e 17- 1
Motion on fourth objection by Mr. Driscoll.... 18 1
Response by Mr. Harmonson............. I 1
Court's ruling. ... ... .o ans e e e e e R 1
Motion on fifth objection by Mr. Driscoll..... 19 1
- Response by Mr. Harmomson....................- 20 1
Court's ruling......cvovvuenn.. e e 20 1
Motion on sixth objectlon by Mr. Drisceoll..... 21 1
Response by Mr. HarmonSOD..........cvevesoen, .. 22 -1
Court s ruling. ... .. v it taenans s v 22 i
Motion on seventh ObjECt‘On by Mr. Driscoll... 22 1
Response by Mr. HarMOMSOI. .. v vv v on . 22 1
Court's ruling......... v e e e e e e e e e e e 26 1
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THE COURT: Calling‘next casé, John Doe vs. -

CatholicmDiocese‘of_El-Easo, Msgr. Thomas Rowland;‘Causeng;k«~

Number 2006-2747. We're here on.a motioﬂ for entry‘of
judgment. |
Let's have announcements ﬁrom'the'partiés}.
first the plaintiff.'g
| MR. HARMONSON::LYohr Honor,rclérk Harmonson
on behalf dfrthe plaintiff, John boe.
THE CQURT: Defendant?

MR. DRISCOLL: -David Driscoll on behalf of

-

~

the Diocese of El‘Paso; Your'Hdnor.
'MR. SKIPWORTH: And Robert Skipworth on
behalf of Msgr.. Thomas Rowland.

THE COURT: Okay. It's defendant's motion

for entry of judgment. v

-MR. DRESCQLL: Judge, may I -- we also have

a ﬁotionlto rule on the objectioﬁé that we fi}ed.
| THE_COUREE Okay.

" MR. DRISCOLL: Pfobab;yiwe ought to_addfess
that first before we go to the‘eﬁffy'of judgment.

“THE COURT: Okay. I don't kmow if they
brought me the right file. |

' MR. DRISCOLL: I have a copy of the‘—;
THE COURT: Okay.

MR. DRISCOLL: And that was a copy that was

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
EL PASQ, TX 73801 (815) 546-2183
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_hand dellvered to the Court, too.

~THE COURT: Al&:right;;.Ilve”got.f— been.

-handed‘supplemental objections of Catholic Diocese of

E1l Pasgo to summary judgment. Okay.

Go ahead, Counsel:

MR.-DRISCOLL: Yes, Your Honor. - If it
please the Court, Mr. Harmonson, Mr. Skipworth.

Y;ﬁr Honor, we have filed oEjections to fhe
part of the plaintiff's summary.judgment evxdence in this
case and we‘supplemented that thh the supplementall
objections. We had the opportunlty to take the" -
de?osition of Father Thomas-Doyle and Marlanne.—~
Dr. Marianne Benkert and attached to the supplemental
objectlons are the relevant pages from: the dEPOSltlonS of
both Father DQy1¢ and from Dr. Benkert with regard to
each,oné éf thé objéctions-that we had, Your Honor.

Your Honor, the-Court has already sustained
the quection'of Msgr. Rowlaﬁd,in connection Qith the_ |

evidence of Dr. Foote, and we concur with the objections.

that have been filed by Msgr. Rowland. 'In the document

that was attached to the summary judgment evidence you
have an affidavit of William Foote saying, I'm attaching

a copy of Exhibit A which is a copy of my psychological

report and opinions.

Judge, anything that's in that is hearsay.

Jo~ANNE HILVERDING; OFFICIAL COURT REPORTER:
COJ\’TY COURT AT LAW $#3; 500 E. SAN ANTONIO, RM., 1001
EL PASC, TX 78801, -(815) 546 2183
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. and cléar;y theuaffidavit that is attachéd‘here does not

-meetkthe_teStﬂfbrga.busiﬁess record. - And_adcordingly,

any of the --

THE CCURT: Can I see the affidavit that -- .

‘that is -- that he has attached, or is there any

affidavit at all?
MR, ﬁRISCOLL; lThere is pne,.YDﬁr Honor.
Let me just -- |
"*MR.‘HARMONSON: May I ap?roach also,
Your Honor?
| 'Tﬁﬁ COURT:H“Sﬁre; Sure. Do you havé‘it?
. "The affidavit‘oi Wiiliam E. Fobte, Ph.D.
Befére me, the uﬁderéigned.authority, on this day'
personéliy aépeared Williaﬁ_E.tFoote;,Ph.D., who‘being by
me duly sworn, deposed és foliows;
nT0one, . my ﬁame.is William E. Foote, fh.D. I
am at. least 18 years of ége,-of'souﬁd‘miﬁd, capable of

making this affidavit and fully competentlto tesﬁify tEo

‘the matters stated in this affidavit. I'm peisonaliy

acgquainted with the facts stated thefein,

YAttached hereté is ExHibit 1 and -

incorporated herein by reference is a true and cokxrect

copy of my psyéhological evaluation report of John Doe

dated April 10, 2007. The report sets forth my opinions

in the style -- the case styled --" that's this case.

_J’o—ANNE HILVERDING, OFFICIAL CCURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
EL PASC, TX 7%301 {315) 546-2183
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| That's_it?ii
MR, DRISCQLﬁag'Thatls,it, That!s'al;_the:e
s, Your Hono:}- And under'those cireumstances, Your
Honor, 1it's ﬁearsay and iﬁ'doesnft meet the tests for
business'records;
MR{ HARMONSON : .Your Honor, with'respect te
Dr. Foote's report Rele-lss(aj(f) oﬁly requiree a sworn
expert report of .your expert This is the practice-theﬁ:

we've done_for five years. It's the first time that I've

. had objections filed to this, Your Honor.

~

5Ru1e 166 (a) (£} says that, Supporting and-
opposmng afrldav1ts shall be made on personal knowledge,
shall set forth such facts as would be adm1551ble in
evidence and shall show afflrmatlvely that the affiant is
competent to testify to the matters stated therein.

It se;s'forth all that-—— all of that

information and then it goes on to -- he swears to the

opinions that he gives in his report. And that's all:

that Rule 166 (a) (£) requires. "This ‘is not a business
record. We admiﬁ thatg_'This_is an expert report from

our psycholegist_expert, and this is how we have

_traéitignally done this.

'I've been practicing for five years. -I've

never had this objection come up before. We believe it

‘is error for the Court tc rule that this is-heafsay.

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIO, RM, 1001
EL PASCG, TX 79901 (915} 546-2183
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“just a second.

. THE COURT: Let me get the rule. _Hold .on

MR, HARMONSON: 1I'll also let the Court know

that I -did a Lexis Nexis research on this exact issue. I

could not find one case where an expert .cannot

incdrporata,.by reference into summary judgment evidence,
his report. Not one case did I f£ind.

THE COURT: Okay. Counsél, let me find my

. rules.

 'You'£e*?équired to meet --
[MR._DRISCOLL:'-8ummary‘judgmeﬁt stagdérd,
Jﬁdge. ' - |
THE COURT:. A11 tﬁe requirementé‘as if.youl
Wéfe presenting the evidence at trial, correct?
MR.-DRISCOLL: 'That*s it, Your Honor.
MR. HARMONSON: It's -- |

THE COURT: Wait just a second. When you

"introduce documents, you have to; one, authenticate; -

right?- and/or théy héve tq'be.certified. If‘thére‘s_an
objecﬁiqﬁ that this is hearéay; these are ﬁy documents
prepa:Ed'iﬁ the coursé and scope of'myﬂémployment, et
ceteiér~— |

MR . HARﬁONSON:: It is authenticated,

Your Honor. It says that it‘'s a true and correct copy of

the doctment, and that's all the rule requirés.

| Jo-ANNE HILVERDING; OHHCHU,COQHﬂwﬂ@RHR
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIO, RM. 1001
EL PASO, TX 73901 {915} 546-2183
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'_l:-THE COURT: - No. No. No. ‘No. There's two

‘requirements. ~Authentication or certify, and you have to
meet the hearsay objection, I.mean,'that‘s -- that's
been my understanding; Counse1. -There's two. He's

-.making one that it's hearsay.

Do you have anything to show me that that's
not one of the reguirements?

MRfiHAEMONSON: - I have Rule 1656({a} (f), which

says, Sworn copies of all papers to the attached therein

are to be provided with the affidavit. He is swearing to

his expert opinions. -Rule 166(a) (f} is the applicable

rule, and under these circumstances, we have met the ..

‘requirements of this test.

THE CéGRT}' Ovéfruledi I disagree‘ﬁith ydu,
Counsel,

MR. DRISCOLL{ Your Honor, actually, I
have -- 1if ircould,rl.have an order tha£ -- we'll go
through éach one of these 50 that you can say,
Sustainéd/ovefruled.f :

THE”COURT: Hold on. ' Let me.jﬁst -~ I'11
find it for you, Céﬁnsel. .Jth-bear with:me,

MR. HARMONSON: Your Homor, at the start of

“this hearing I forgdt to tell you that Mr. Gilstrap i$ at

a funeral in south Texas, and he. couldn't be here. And.

he wanted me to express his desire to be here but his

' Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LA¥ #3; 500 E. SAN ANTONIC, RM. 1001
EL PASC, TX 79501 (915} 546-2183 '
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inability --.
THE COURT: - I understand.: Don't worry about
that.

K11 right. And this is from Summary

-Judgmeﬂts:in Texas by Timothy Patton, Section 6.037(a}).
_Summéry judgment affidavit.should not be based on
hearsay. < It cites hany_cases; Hearsay is an

‘out-of-court statement offered. for the truth of the

mattér,aséérted.
_-Okay.,'sb'his cbjection is hearsay, and the
only wéy that you can get around:thé hearsay objection is

to prove'one of the -- that it is not hearsay, and

Mr. Driscoll is saying that it doesn't meet the five or

-six elements of 8D316?

MR. DRISCOLL:  For business records. That's

correct.

THE COURT: And:tha;‘s-hié objection. And I]
have to agree. That 's what we're talking about here. If
you ﬁad just_~;iif he had just simply_gone through the:
eleménté, that would haVé:been it. -

.MR.GHARMONSON: iﬁ's not‘a businéss record,
Yoﬁr'Hono:,"It Canqnevé¥-be a business record'bécause ;
it's érepared inconﬁunctiqn with thi§ litigation; It
would have been éégéntialiy‘#he éame ifrhé would have

just taken his report_an&'then sworn to it at the bottom.

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
- COUNTY COURT AT LAW #3; 560 E. SAN ANTONIG, RM. 1001
EL PASC, TX 79901  (915) 546-2183
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. That'® s all we're doxng, Your Honor. And we swear éxpert_

=_~report=._=, all the time and never have I seen an objectlon

raised to it.
. The rule says that sworn or certified copiesj'”

of all papers therefore referred to in an affidavit shall

_be attached theretb. When he says wy name is William E.

Foote, I swear to th?éé'opinions. 'He swears to it at the

bottom..'fhat‘s ailyéhaﬁ this Rule 166(a)(f}'fequiresf
.THE—COUR?: Maybe you'‘wve been doing it

wrong. That*s‘éll 1 ¢an teli you. - B
MR. DRISCOLL: Your Honor -- -

. THE COURT: . The Court sustains the

objection.

MR. DRISCOLL: Thank you.

Your Honor, théfsecohd objection -~ and

‘thls, agaln,.you had already ruled on with Mr: Sklpworth

In connection with summary judgment evzdence of Father

Doyle and the psychologlcal consequences of rellglousi-.
duress, it doesn't meet the test. |
THE COURT- Yeah.
- MR . DRISCOLL:' He's”not alPSYChologist.
He's not a ﬁsychiaﬁiist,ret cetera.
| . THE COURT: Yeah.
_MR.'DRISCOLL: He;s not gualified under the

rules of experts to give opiniohs of psychological

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIG, RM. 1001
EIL PAS0, TX 78801 (215) 546-2183
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ﬂduresé, and hé admits in his deposition, I'm not

‘qualifiedltc,give opinions..

' THE COURT: Your objectiénsis what?

-MR. ﬁRISCOLL:- He's not qualified'as an
exéeft. Doeén't meet the test of.Rule.703f

' THE COURT: 702. |
MRF'DRiSCOLL:- I'm sorxy. '702. I'll get .

therright rule. | | |

 MR.‘HARMONSON;. Youi Hoﬁor, Ild'jQSt like to
go over the time frame of_hbw-this occﬁrfed.

-~

THE. COURT: Yeah. 1I've read it, so give --

- just give me ydur'reason'why'the Court should overrule

his objection.

,'MR‘ HARMONSON: 'Well, what w€'woﬁld aék.for
right now is fo¥ a Déubert on thé_motiOn;'Youf Honor.
They ju§t fi;edmthe suppleﬁentai ébjéctions this week.
On Januéfy 26th, Mr.'Skipworth_filed objections and the

Court ruled on those -- excuse me, on January 29th. The

.Court ruled on those”bbjections on February ond.

‘Q.The.Couftfé scheduling order had anticipated
a live Daub¢:t hearing, and'that‘s_nofmally under:the
ruleé how itfs*doné,”%ﬂd.we believe it‘é‘an abusé of
discretion to mot élléw the plaintiff an opportunity to
respond to the objéctioﬁs that have been raised.

THE COURT: You want a Daubert hearing on

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
EL PASO, TX 79981  (915) 546-2183
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this? Are you feady to proceed? .

| Mﬁ. HARMONSONrr;No,'IJﬁ not ready to'
proceed,. Yoﬁr Honor. “Su§p1eméntal-cbjegtion$ were filed
on Fébruary Ehe zjrd. You've already ruled, Your Honor, .
on January 29th on M:;Sékipworth's objections.

THE COURT: And.what was the Court's order

with respect to Mr. Skipworth's?

MR;'HAﬁﬁONSON: You fuled that ﬁhé'opiﬁions,
weré;strﬁék based on Ruie 702,-which,is a.
Daubert/Rébinsoh issue.

5@35 COURT: And I aidﬁ't haér you;db}éct. I
didn't see anything.ﬁrdm yoq;aéking-the'CQu;t to"
recons;der saying, Jﬁdge, we:need a Daubert hearing.

.- MR,,HARMONSON: Filed one yésterday,

Your Honor. We didn't have an opportunity to respond

‘when on January 29th, there's objections filed and when

_on.February 2nd thée Court rules in Mr. Skipworth's and

Father Rowland's favor.
THE COURT: And as soon as I get the

objections, "I make a ruling. It was your respensibility

to come forward and ask the Court for a Daubert "hearing.

MR. HARMONSON: "And that's what wé‘ie doing,
Your Honor, today.
THE COURT: We'll set it for a Daubert

hearing, okay? And remember, the Court will want live

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER =
COUNTY COURT AT LAW #3; 500  E. SAN' ANTONIG, RM. 1001
£L PASO, TX 79501  (915) 546-2163
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B 'mf.Mﬁ. DRISCOLL: May I; four:Honoraf--
THE COURT: Yés.
‘With réSpect‘to yours, yours is not before .
the Court, is it? ”
MR;_DRISCQLL:.You_already ruled on
Mf. Skipworth'S}\ |
..THE"COURT{'.I.know that,.buﬁ he's'entitléd
toﬁa-Daubert hearing on that issue, and I can't deny-him
that. ‘This is 5is:trial; |
' 'MR. DRISCOLL: And, Judge, if he wants to
have that, that's fine. 'But‘inlhis bwn -- the supposed

expert's deposition, he admits, I'm not gualified to_givé

‘an opinion on'psYchélogical duress ..

THE CQURT:_'He wants to -- he wants to -- if|
he wants to sﬁeﬁd his money, it's his right..

.Mﬁ.-HéﬁMONSON: We want a record;
Your Honor. | | | |

THE COUET: Absoiutely, sure.

MR. HARMéNsoﬁ: There's a reason why out of
the-ssfviétims that.hévé come forward the'averaée ageréf
themféoming forward_isi;} years. There's a reason Wh?

only dnervictim'out_of the 56 -- and this is in the John

Jay Scholarly article that the Diocese has participated

in, which Bishop Ochoa confirmed cnly one victimrout of

Jo-ANNE HILVERDING: OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIO, RM. 1001
EL PASG, TX 79201  (915) 546-2183
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‘56 has come. forward. immediately.

- Duress is not a new concept; Your Honor.

And when a priest in a position of authority over a

little boy.wags his finger at his face and tells hiwm,

You're 901ng to get into hot water, impliéatingj as our.

psychologlst and our psychlatrlst expert will testlfy,

‘that that meantrhe?s going to-hell.lf he dcesn't come

forward. That has an effeét-cn these_boys; and we want
to be able to bring these experts in front of you and
explain that.’

-~

a

Aﬁd hbpefully youfll see that‘this is é
proper expert opinion, Your Honor. And that's why we
would reguest the Daubert/Roblnson hearlng

THE COURT: Okay.

MR.;DRISCGiL:. Your Honor, if i‘may,rthe
objections that-were filed'on behalf of Fathér Rowland
hrad only to do with the affidavit that the piaintiff had

attached to its response. Doesn't have to do with his

'testimbny. The affidavit itself waS'defective,fand

that's what the Court ruled on.
The affidavit is very clear that it's based
on the witness' own pérsonal,belief system, and it's

hased on the teachings and theology of the Catholic

church. T mean, the affidavit states that.

2And then- he comes to these conclusions based

_ Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUVTY COURT AT LAW £3; 5G0.E. SAN ANTONIGC, RM. 10061
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record, 'and he can get what he needslfe.have;

=won}pSYChologiCal_Qpinions thatqhefdoesnft,have any -- _he

. doesn't purport te have any expertise.

_TEE COURT: If he admits that, it's going to

be very difficult for me -- . for this Court to change the.

Court's ruliﬁg --

‘MR.:DRISCQLL:_ You have the‘depoeition
testimonylwhere he eﬁéars, i'm'not qualified to give an
opinionuon'tﬁie- : | | |

THE CQtRT: . But he wants a record.

'ﬂMR;fDEISCOLL! I’unders#ahd. ‘He wants a.

-

-

| MR. HARMONSON:.Your-anpf,there‘s more
than one way that you can pe-égeiified asianlexpert. And
one isAexperience} and he-has_ceuntless,experience
pastoring and;ceunselliﬁg these young men. Let;me ~«
counSelIing these young men. |

2nd he's going to testify, that based upon

‘his experience and also his experience as‘a priest, that

'there is a definlte connectlon between when a priest and

an authorlty flgure tells a boy that he better not tell .

‘anybody that.these_boys listen to it. And we' re.going to

make a record of that at the hearing.
THE COURT: That's fine.
MR. DRISCOLL: But based on the affidavit

that I objected 'to, the affidavit doesn't give that

Jé—ANNE HILVERDING; OFFICIAL COURT REPORTER
CCUNTY COURT AT LAW #£3; 500 E. SAN ANTONIG, RM. 1001
EL PA5SQ, TX 789501 (915) 546-2183
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.experiehce.,JIQ‘dqesﬁ'; give those gualifications,

THE COURT: And the Court's already ruled.onf ... .. ..

Father -- Msgr. Rowland;_éoriect?.

MR. DRISCOLL: Right.

THE COURT: ALl right. ,éd'yog want a
Daubert on —-  | l

MR,‘HARMONSON}; We would request a. Daubert

on -- that's the issue in his cbjections, it's Daubert -

issues. And so to the extent that it requires a Daubert .

opinion or testimony and a hearing, we would reguest a

continuous --.
- THE COURT: Remember -- I forget -- and I

forget, too, that in a motion for'summary judgment, the

' Court doesn't receive live testimony. So the only way

you can do that is_by -- I keep forgetting -- the only

way you can do that is by affidavit. Okay? So in

motions for suﬁmary judgmént, although I'm not supposed

- to receive,live'testimony, what if you réquest'a Daubert?

. The Court has to give you a D;ubert:héaring.*

'The Court will give you a Daubert hearing,

but understand -2 I have to understand -- that in a

motion for summary judgment no live testimdnyﬂ So, I

mean, just do it by way of affidavits, okay?. That's the
easiest way for me. Fair enough? In a motion for

summary judgmént. Becausge that's the issue here.

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
CCUNTY COURT AT LAW £3; 500 E. SAN ANTONIC, RM. 1601
S ' EL PASO, TX 79901 (915} 546-2183
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MR.‘HARMQNSONf'“IJbélieVG you can continue
the motion for summary judgment while ‘we --

THE COURT: No. No. No. I just told you

-that the Court will grant YOu a Daubert hearing on that

issue, but you need to submlt your affidavits.
MR HARMONSON And it's the order of the
Court that that shall be by affidavit only?

THE COURT: Well‘ in motions-for summary

‘judgment the Court ‘cannot receive any live testlmony I

cannot receive any live testlmony :Okay? Falr enough? -

N

-

MR. HARMONSON: That's fair.

MR. SKIPWORTH: But, Your Honor, haven't.

-they already been glven that opportunlty°

MR.-DRISCOLL: Yeah ‘the motion was flléd
and they dldn‘t submlt affldav1ts to show that.

THE COURT: I understand that but he wants.
a“Daubert, $O'I‘il give him a Daubert. I can't deny him
that right. |

 'MR. DRISCOLL: I understaﬁd, Your ﬁoﬁor;

Your Honor, the—neﬁt thing I was goihg’to do
was go 1nto the testlmony of Dr. Bedkeft on psYdhdlogical
consequenées of rellglous duress, and I attached agaln
the -~- but T understand what you're saying.

” TﬁE COﬁRT:,.And if you want to respond,

Counsel -- let me give you a deadline, okay?_'-

' Jo-ANNE HIL?ERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW 23; 500 E. SAN ANTONIC, RM. 1001
' EL PASQ, TX 79901 - (§15) 5456-2183 '
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“Can I glve you a week -~ week from today

| .would be the &th? ‘Can you get it 'to me by the. 61::1'1'>

" MR. HARMONSON: Your.Honor;,Thomas Doyle,-hé
téstifies all over the country in theée.cases.. |

| THE éOURT:,'And.I can't help that.

' MR, HARMQNséﬁ: :And a wéek‘is --

' IHE,COURT; .A11 I need is an affidavit from
him so  that youtéan'show mne thét-he'meets:the | |
requirements 6f 702 That's all.

MR, HARMONSON Two.wgéks would be good.
THE COURT: Oka?.' I'11 give-you unéil_the 
13th of March and I'll give you a week for your |
;response., So the 13th of March is your affidavit,
Mr. Harmonson;
©, And thelzoth fof you. Qkay?
| MR. DRISCOLL: Yes, sir.
THE COURT:['If ybu'll get me an order_oﬁ
that,‘pléase? | |
o 'Mﬁ.[bR:SCOLL:-'Yeé.
THE COURT:  What else?
MR. DRISCOLL: I had ones that had néthing
to do ﬁith baubeft challgnges;.Your Hoﬁor.l Atlléast_I
don't believé they‘have anything té do --

Testimony of Father Doyle regarding opinions

on causation and negligence. He admits he's not an

Jo-ANNE HILVERDING; OFFICIAL COURT REPQRTER
COUNTY COURT AT LAW #3; 300 E. SAN ANTONIC, RM. 1001
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saﬁtorﬁey;5not‘qualified,tb;give an opinion.. That's what-

he said ‘in his depositionmy - C - -

THE COURT: Let me read -- I'll read his’
regponse, and 1711 look to see if he's gualified. If
he's not gualified, he can't give that 6pinioh. He needs

1 to meet the requirements of 702, period.’ He's being

offered as an expert under 702.

MR. HARMONSON: You're absolutely right,

Your Homor. And he has vast experience with the El Paso

Diocese, and iﬁ’§ notice and knowledge of abuse. . He has
reviewed récbrds‘frdm all over the nation, and he~éan'
testify to ﬁhe Dipcese's negligence. |
THE COURT: Okay. -
MR;'DRISCOLL: Is that going to be-the
subject of arDaubeft as.well, Your ﬁcnor?; ,
| THE‘COGRT; I suspect that that's what he

wants to:do.élso. " And 1'l11 -- as soon as I get your

response and yourjaffida?it'on'702,,you know, you'li get

a‘ruling_from me by the 27th, ckay?

MR. HARMONSON: Sure.
-.THE*COURT; Justgive:ﬁe:a week to read
everything. |
MR.'HARMONSON:V I'm sure we will.

MR. DRISCOLL: The next one was the

testimony of Father Doyle when Msgr. Rowland was an

Jo~-ANNE HILVERDING; OFFICIAL. CQD?T REPORTER -
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIO, RM. 1001
EL PASO, TX 73801 (915) 546-2183
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eﬁpio?ee'of ﬁhe Diocesé'of'El_Pasqm_“,

| 'Agéin, we cbjected: ,He:admittedﬁiliminot-an
employmént lawyer. I-don't‘knbw Texas -law, and, again;
we objectedrtb it on 'the basis that he's not qualifiedrtél
givé that type ofvopinion under. Rule 702.

'THECOURf: Do you want-ﬁo ﬁaké up all thésé

issues in your‘aﬁfidavit, Counsel? |

| - MR.-HARMONSONQ That would be great,
Youf Honor. . | | | |

| “THE chRT: Okéy.

MR.‘ﬁRfSCOLL: The next one has nothing to

do with expert testiﬁonyg_ He's testifying Bisho? Metzger

-was awaré the priest had sexually abused minors. That

the Catholic church acknowledged that Father Klister had

come  into El Paso and had abused children, and the

Cathoclic Diocesé‘had_knowledge'Cf prior claims.

 He‘admits he has no pérsonal knowledgé,

neverftalked‘tb Bishdp Métzger;'éndﬁhe said, Anything ;
got_ﬁés.what"sémebody élse;told,me; which is clea:ly
hearsay. | |

| MR.:HARMONSOS: ‘Your‘Honor,'an expert.can
rely'qﬁ'hearséy, and he has spoken with a victim of
sexual abuée-and Le Wenﬁ td the Bishop and the Bishop-
wavéd his finger.in his face and said, Your moﬁ is going

to hell if you come forward. That's the Catholic

Jo-ANNE HILVERDING; OFFICIAL COURT REPCRTER
COUNTY CQURT AT LAW _#3; 500 E. SAN ANTONIG, RM. 1001
EL PASC, TX 79901 (915) 546-2183
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. that-experts really rely on. It was used in-an'affidavi£3§;4..'

in another case.
. MR. DRISCOLL: He's not --
TﬁE;COURT: 'I,dén;é care about anéthér.case.
MR HARMONSOﬁ{f.We1l, four Honor --
IHE5CdﬁRT: .an;t;afgué:ﬁith‘me. I don't
ﬁcére”about any”otheflcases. I_doh‘£ care about what;
‘happens in dther.litigafion;j It's ﬁhag-happéns in this -

court. If somebody makes an objection, if it's a good

~ -

-

objectibﬁ, i'haQe to sustain it.
 um. DstcéLL: He's clearly indicated that
yoﬁ have his dépoé%ﬁionxtestiﬁoﬁy'thét,'Anythiﬁg-l know
is based on what SOmeboéy élse told mé:  That's“clearly
hearséy, Your'HoﬁoEﬂ Aﬂéfé not an'éxper# on the-CaEhoiic
church, andhclearly‘has'ho éérsénal knowlédgé on what
"Bishop Metzger knéé'back in'the 1960s or '70s.
MRt‘HARMONSOﬁ: :Your7H§ho;,rah expert ﬁan
rely on-hearsay'e#idénée.-Aﬁd ﬁhat’s what IfwaS<telling..

you about the affidavit, that this affidavit of the

victim-was submitfed in another case. Father Doyle is

relying on that affidavit and on his perscnal
conversations with this man.

This is the type of information that is

“reasonably relied upon by éxperts in the field.  2nd,

. Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
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therefore,-heérsay b£5po_hqa:séj the expert can rely bn
ity and-that'é;whaﬁghe!é'dding_inrthiS-casé; Of course .. .
he.didn;t talk to Metzger. -Metzger's deﬁd. |

MR. DRISCOLL: He's'got‘ﬁc qualify himself
as an'expert‘oh-the spécific knowledge, and‘there is no
expert oﬁA---it;s a,fact. He's trying to -give facts that

are hearsay. And they're trying to get around it by

saying he's an expert on knowledge of the Bishop in 19607

That's what they're saying he's an éxpert-dn.

It just doesn't fly, Judge. You can't just

S

say he's an expert sa, therefore it's no longer hedrsay.

THE COURT: Let me ask you this, if he -- if
herwere to teétify at trial, which is one of the things
that the Court has to -do, ﬁhe Court has to predict --
this is what this_pe;éqn’s gping to testify tég And a

hearsay objection is-Based upon -- well, hearsay is an

-out-of-court statement_offered_for the ﬁruth-of'the

matter assérﬁed,rcorrect?
| -- _MR. HAﬁMONSOﬁ: Yes, sir.
 THﬁ COURT: The'fules say that ygu.cén use -
affidavits., I mean, if yoﬁ think about it, an affidavit
is héérSay, éorrecé?
MR. HA#MONSON:- It is.

THE COURT: Is an affidavit an exception to

the hearsay rule?

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
| COUNTY COURT AT LAW #3; 500 E. SAN ANTONIC, RM. 1001
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; ;ﬁR, HARMDNSON;_.It_is_ng;;M ﬁgtH§§pg;tsq5—

.-THE COURf:  ﬁaiﬁ.‘fﬂgit;,;:é i£r9:-is'it
not? o | - |

 MR. ﬁARMONSON: "It is not.

. PHE COURT: Okay. So then, essentially,

‘affidavits can be used, and it's not an exception,

cérreqﬁ?

'MR.‘HARMONSON: Your Honor, expefts -w

'THE'CQURT: 'Waiti I'm:askiﬁg‘you.. Itfé not
an‘éxcéptiqn;-éofreét?-‘_ N

MR.'HARMONSGN: Your Homor, it is an °
excepticn'to'the extént that Thomas Doyle is an expert
who intimatel?_étudiea the Cafholic“churchland the
El‘Paéo Diqcese;' And he has-knowledge basédrﬁn.the
documents tﬁat'he reviewed.

| lThe r&leé-specifiéally'allow an expert to

rely on evidencé ——_nét evidencef 5ut documents whether
they're admissigle ér inadﬁissible énd thaﬁ wéuld include.:
the hearsay rule,"As long as that's the type7of |
information-thét an expert reasonably relieé upon and
that*s'exaétiy ﬁhat Féthér Doylé has done.

“THElCOURT: :Okay; Mr . Driscoil?_

MR. DRISCOLL: Your Honor, he's not giving

an opinion. He's giving'a statement that this is fact.

He's not saying it's an_opinion. "He's saying this is

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
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what the knowledge of the cathoiic;chgrch'was at.that

timé.‘.Thét's_absclutely"hearsayﬂ There is no exceptioh:'

There's nor—¥~ygu know, he's not an. expert on what they
knew at that time. ‘That‘s a fact.
| THE COURT: ‘Hold on jﬁst‘é second, Couﬁsel. 
A1l right._ﬁhat.e;gé?

:VMRg DRiSCOLL; .fOﬁr.Honor, those wefe_the
objéétiéns,that we had. :That.wasithe totality of the
objections.- N | |

MR. HARMONSON: Nothing further, Xo;r‘anor.

THE‘CQURT:' All_;ight; So then_;his last
objeétidn, you'll'geta-ruling_from the Court, but do you |
need'more time with feépect&to thé Daubertf | | |

MR.- HARMONSON: The only issue that I really

have, Your Honcr, is with Tom Doyle. I mean, he really

'is exceptionally busy, and --

THE COURT: Can you get that information
by 3 A . ,

- MR. ﬁARMONSOﬁ: rBy March 13th is -- Qe can
get aﬁ-@ffida&it b?_March\lBth. We apérédiate the'
oépéftunity.td‘réspbnd; |

. THE COUﬁT:._éuref sure.’

What else? |

MR. DRISCOLL: Your Honor, the next thing we

, Jo-ANNE HILVERDING,; OFFICIAL COURT REPORTER -
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nave pending'is the motion for summary judgment which you

‘have already said you wculd“graﬁt;f-

THE COURT: Motion for summary judgment, I

' granted it, right?

MR. DRISCOLL: That's correct. You said,
Draw an order. But wé-drewfqn order and Mr. Giistrap
wouldn*t agree ?p the order.

MR. HARMONSON: For the very reasons that

we're here today, Your Honor.

-THE’dOURT} ‘Sure. I'1l sign the order on -
the 27th, okay? Give me'a'weék?rand thendfll si§ﬁ the
érdér, okay? What else?_" |

| MR. DRISCOLL: That's éll.we‘have,
Your Honor . | |

THE COURT:- Mr. Sarmonson; anything else?

 MR..HARMoNsQN:' No, Your ﬁoﬁor. |

THE COURT: all :ight.

MRL:DRIS¢QLL;' Thank you, Your Homor.

. . {Wherein proceedings_concludéd.)

Jo-ANNE HILVERDING; OFFICIAL COURT REPORTER
COUNTY COURT AT LAW #3; 500 E. S5AN ANTONIC, RM. 1001
EL PASC, TX 79801 (915) 546-2183




10
11
12
13
14
15
16
17

i8

1s |-

20
21
22

23

.24

25

27

STATE OF TEXAS o )

COUNTY OF EL PASO R

I, Jo-Anne Hilverdihg,_official Court Reporter in

and for County Court at Law Number Three of El Paso

_ County, State of Texas, do ‘hereby certify that.the above

and foregorng contalns a. true and correct transcrlptlon
of all portlons of ev1dence and other proceedrngs
requested in ertlng by counsel for the partles to be

1nc1uded in thls volume of the Reporter's Record, in the

~

above-styled.and numbered'cause, all of which ocdcurred in

.open court or in chambers and wers reported by me.

I further certlfy that this Reporter s Record of the

proceedings truly and correctly reflects the exhibits, if

any, offered by the respective parties.

I further certify that the total cost feor the

preparation of this Reporter's Record is $148.50 and was

‘paid/wiilrbexpeid'ﬁy T.O. Gilstrap/Plaintiff.

WITNESS MY OFFICIAL HAND this the 15th day of

April, 2009.

/Y ﬂw&@ )

Jo~ ANNE HILVERDING, Texds CSRE 7536
‘Co nty Court At Law #3 :

EY Paso, TX 79901 (915) 546-2183
Expires: December 31, 2008
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