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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent

first this nmorning in Case 10-553, Hosanna- Tabor

Evangel i cal

Lut heran Church and School v. The Equal

Enpl oynent QOpportunity Comm ssion.

M. Laycock.
ORAL ARGUMENT OF DOUGLAS LAYCOCK
ON BEHALF OF THE PETI TI ONER

MR. LAYCOCK: M. Chief Justice and play it

pl ease the Court:

sel ecting or

The churches do not set the criteria for

renoving the officers of- governnent, and

gover nnment does not set the criteria for selecting and

removi ng of f

icers of the church. That's a bedrock

principle and these Respondents would repudiate it.

They no | onger seriously argue that Cheryl Perich was

not a m ni st
are indisput
clai ms that

performance

clarify one

er. Instead they argue that even people who
ably mnisters can sue their churches on
turn on their qualifications, their job

and the rules of mnistry.

JUSTI CE GI NSBURG. M. Laycock, could you

point? You say the church deci des who's

qualified to be a mnister, but, as |I understand the

facts here,

she was never decomm ssioned as a mninister

Alderson Reporting Company
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and, beyond that, she was even recomended by the

officials to other parishes to be a

comi ssi oned

mnister. So it's -- it's odd to say there is any

interferences with who is qualified to be a m nister,

because the church was hol di ng her

qual i fi ed.

out as being

MR. LAYCOCK: Well, she was renoved from her

m ni stry at Hosanna- Tabor. They do

not have to i

ndul ge

in a vendetta against her and file charges with the

synod. And if you | ook at that recommendation --

in the joint appendix -- it is not
recomrendation. There is excellent
proficient, and in mnistry qualiti
proficient. W all know if there i

3 isn't very good.

So they were not recomendi ng her;

sinply weren't pursuing formal char

much of a
, comendabl e,

es she gets

it's

s ab, a4 and a 3, a

t hey

ges agai nst her

before the -- before the Mssouri Synod. And -- and --
and the problens they had were nost severe at
Hosanna- Tabor. I n another congregation that didn't know

this history, she m ght have been able to be effective

again. That was for themto decide
own calls.
But she was renopved at

is where the probl em was.

Alderson Reporting Company
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JUSTI CE SOTOVAYOR: Counsel, nost of t
circuits have recognized a mnisterial exception.
they've in one formor another created a pretext
exception. The reason for that is the situation t
troubl es ne. How about a teacher who reports sexu
abuse to the governnent and is fired because of th
reporting?

Now, we know from the news recently th
there was a church whose religious beliefs centere
around sexually exploiting wonen and | believe chi
Regardl ess of whether it's a religious belief or n
doesn't society have a right at sonme point to say
certain conduct is unacceptable, even if religious
snoki ng peyote? And once we say that's unacceptab
can and why shouldn't we protect the people who ar
doi ng what the law requires, i.e. reporting it?

So how do we deal with that situation
your theory? Under your theory, nothing survives
individual is a mnister, no claim private claim

MR. LAYCOCK: | think if you look at t
court of appeals cases, they have not indulged in
pretext inquiries for mnisters. The case you pre
I's obviously a difficult case, and I would say two
things. We think the appropriate rule should be t

governnment can do many things to force reporting,

Alderson Reporting Company
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penal i ze people who don't report, but a discharge claim

by a minister presents the question why she was
di scharged and the court should stay out of that.
JUSTI CE SOTOVAYOR: The problemw th that

that it doesn't take account of the societal interest

is

in

encouragi ng the reporting. And in fact, if we -- if we

define the mnisterial exception in the way you want,
take away the incentive for reporting; we actually do
t he opposite of what society needs.

MR. LAYCOCK: | understand that concern,

we

and

t hat was ny second point, that if you want to carve out

an exception for cases like child abuse where the

governnment's interest is in protecting the child, not

an

interest in protecting the mnister, when you get such a

case, we think you could carve out that exception.

JUSTI CE SOTOVAYOR: How? Gve ne a
theoretical framework for this?

MR. LAYCOCK: The -- first you have to
identify the governnment's interest in regulation. |If
t he governnent's interest is in protecting mnisters
fromdiscrimnation, we are squarely within the heart
the mnisterial exception.

If the governnent's interest is sonething

of

quite different fromthat, |ike protecting the children,

t hen you can assess whether that government interest

Alderson Reporting Company
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sufficiently conpelling to justify interfering with the
rel ati onship between the church and its mnisters. But

t he governnent's interest is at its nadir when the claim
iIs we want to protect these mnisters as such, we want
to tell the churches what criteria they should apply

for -- for selecting and renmoving m nisters.

JUSTICE ALITO. M. Laycock, the mnisterial
exception is not sonething new. |t has been w dely
recogni zed, as Justice Sotomayor nentioned, by the
courts of appeals going back 40 years. So we can see
how t he recognition of this exception within -- with
certain contours, has worked out, and how has it worked
out over those past 40 years? Have there been a great
many cases, a significant nunber of cases, involving the
ki nds of things that Justice Sotomayor is certainly
rightly concerned about, instances in which mnisters
have been fired for reporting crimnal violations and
t hat sort of thing?

MR. LAYCOCK: The only -- I'm not aware of
any such case. The -- the one case | am aware of cuts
the other way. A mnister, a priest accused of sexually
abusing children who was fired, sued to get his job
back, and the church invoked the m nisterial exception
and that case ended. They were able to get rid of him

There is a cert petition pending in which a

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

teacher with a long series of problens in her school
call ed the police about an allegation of sexual abuse
that did not happen at the school, did not involve a
student of the school, did not involve a parent at the
school, sonmepl ace else; and -- and called the police and
had them cone interview a student w thout any

conmmuni cation with -- with her principal. And the
Respondents tried to spin that as a case of discharge
for reporting sexual abuse. But if you |ook at the
facts it's really quite different. And those are the
only two cases |'m aware of that even approach touching
on this problem

JUSTI CE KENNEDY: But here what we have is a
claimof retaliation, so that she can't even get a
hearing. So we can | ook at the various tests that are
proposed here, and | think it's difficult to fornmulate
the tests, but this can't even be -- be litigated
because she is discharged. The allegation is that there
is a retaliation for even asking for a hearing where
t hese tests could -- could be applied.

MR. LAYCOCK: Well, she can't get a hearing
in civil court. She could have had a hearing in the
synod before decisionmkers who woul d have been
I ndependent of the local church. This Court has

repeatedly said churches can create tribunals for the

Alderson Reporting Company
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governance of their officers. The churches --

JUSTI CE KENNEDY: Again, that -- that could

be an argunent you could make in the -- in the pretext

heari ng.

in the heari

appl i es.

MR. LAYCOCK: Well it's an argunment we nake

ng on whether the mnisterial exception

JUSTI CE KENNEDY: But you're asking for an

exenption so these issues can't even be tried.

MR. LAYCOCK: Well, we are asking to apply

t he exenption --

JUSTI CE KENNEDY: It's alnpost like a summary

-- like a sunmary judgnent argunent. -

t hi nk.

j udgnent .

MR. LAYCOCK: It was precisely a notion for

JUSTI CE KENNEDY: That's the anal ogy, |

MR. LAYCOCK: It was a notion for summary

JUSTI CE KENNEDY: No, no, no. What she is

saying is that you basically gave ne sumary judgment;

you didn't allow ne to go to the agency to have a proper

test applied. The summary judgnent was just an anal ogy.

Forget that.

MR. LAYCOCK: |I'mnot entirely sure

Alderson Reporting Company
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10

understand the question. W agree she couldn't go to
civil court if she's a mnister. She could have gone to
t he synod. She wasn't cut off fromthat. She deci ded
not to.

JUSTI CE KENNEDY: |'msaying if there are
some substantial issues the church has that can be
litigated in EEOC hearing. She was fired sinply for
asking for a hearing.

MR. LAYCOCK: | wunderstand that. But once
you start to litigate these cases --

JUSTI CE SCALIA: | think your point is that
it's -- it's none of the business of the governnent to
deci de what the substantial interest .of the church is.

MR. LAYCOCK: That's one of ny points, maybe
t he nost inportant of nmy points. These -- these
decisions are commtted to churches by separation of
church and state, but -- but beyond that, once the --
this process of trying to identify, we can decide sone
issues in this case and we won't get to other issues in
this case, doesn't work. As Justice Breyer said in a
First Circuit opinion, that requires nore and nore
finely spun distinctions that create entangl ement rather
than avoid it. Universe of Dodd.

CHI EF JUSTI CE ROBERTS: Counsel, you

referred to the ministerial exception, but of course

Alderson Reporting Company
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11

your position extends beyond mnisters. How do we, how
do we decide who's covered by the mnisterial exception
and who is not?

MR. LAYCOCK: Right. Here I think it's very
easy. She's a commi ssioned mnister in the church. She
hol ds ecclesiastical office. She teaches the religion
cl ass.

CHI EF JUSTI CE ROBERTS: Well, let's say it's
a teacher who teaches only purely secul ar subjects, but
| eads the class in grace before lunch. |s that sonebody
who woul d be covered by the mnisterial exception?

MR. LAYCOCK: The | ower courts have said
t hat person is not covered and we are not chall engi ng
that rule. CObviously, there has to be sonme kind of
gquantitative threshold. There will be line-draw ng
probl ems. But --

JUSTI CE GI NSBURG: But | thought your
position would be if she's a conmm ssioned m nister, as
di stingui shed froma teacher who conducts grace or takes
the class to chapel. I'm-- I"'mtaking -- the Chief is
asking for sonebody in this, you categorize as a
m ni ster, although nostly she's a math teacher. You
woul d say the extent of her religious duties don't
matter; what counts is that she is comm ssioned as a

m ni ster.

Alderson Reporting Company
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12

MR. LAYCOCK: If she's comm ssioned as a
mnister and if that is not a sham then we think that
makes her a mnister. |If you have a Jesuit teaching
physics, we think he is still a priest and he is stil
controlled by the mnisterial exception.

JUSTI CE SCALI A: Can we try whether it's a
shanf? |1 thought you said we couldn't try whether it's a
sham

MR. LAYCOCK: Wwell --

JUSTICE SCALIA: Is a shamdifferent froma
pretext?

MR. LAYCOCK: Well, I -- 1 certainly neant
sonething different froma pretext. ‘A shamis nore
extreme, and it goes to a different point in the
anal ysis. You can decide whether she is really a
mnister. That's a threshold question the courts nust
decide. And if we have a person with a ministerial
title who is doing nothing at all religious or
mnisterial, if we have a church who tries to say
everyone who ever worked for us or ever may is a
m nister, the courts can deal with those cases if
t hey --

JUSTI CE SCALIA: So you would all ow the, the
government courts to probe behind the church's assertion

that this person is a mnister? You would allow that,

Alderson Reporting Company
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13

right? But once it is determ ned that the person is a
m ni ster, you would not allow the governnent to decide
whet her the firing was a pretext?

MR. LAYCOCK: That's right.

CHI EF JUSTI CE ROBERTS: Well, different
churches have different ideas about who's a mnister.
There are some churches who think all of our adherents
are mnisters of our faith. Now, does that nmean that
everybody who is a nenber of that church qualifies as a
m ni ster because that is part of the church's belief?

MR. LAYCOCK: | don't -- | don't think it
means that. And again, | -- |, you know, | think courts
have some capacity to | ook at what this enployee is
actually doing, and if he is not perform ng any of the
functions of a religious |eader, if he is not teaching
the faith, then --

CHI EF JUSTI CE ROBERTS: Every one of our
adherents stands as a witness to our beliefs. And
that -- you know, not every church is hierarchical in
terms of different offices.

MR. LAYCOCK: | understand that. And |ay
people in many churches are expected to be wi tnesses, so

JUSTI CE KENNEDY: Lay people in many --

MR. LAYCOCK: Lay people have to be

Alderson Reporting Company
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w tnesses. The fact that you're expected to witness to
the faith when the occasion arises doesn't nake you,
doesn't make you a mnister.

JUSTI CE KENNEDY: But the answer you gave to
the Chief Justice seemto nme to be this case. | was
interested. | didn't know about this, this mnister
capacity in this particular church. And as the Chief
Justice indicates, many churches don't have -- sone
churches don't have what we think of as professional or
full-time mnisters at all. They're all mnisters.

And you said, well, that -- that, that can
be litigated, that can be investigated. And |I suppose
when we do that we say, how many secul ar functions do
you perforn? And that's what this case is. But you
don't -- you don't even want that issue to be tried.
You say that issue can't even be expl ored.

MR. LAYCOCK: How -- how many religious
functions you performcan be explored. The issue that
can be explored is whether she's a mnister. W think
she clearly is. The issue --

JUSTI CE SCALIA: And that termis a |egal
term \What constitutes a mnister is -- is decided by
the law, not by the church, right?

MR. LAYCOCK: That is correct.

JUSTI CE SCALI A: Okay.

Alderson Reporting Company
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15

MR. LAYCOCK: That is correct.

JUSTI CE KAGAN: |Is that correct?

JUSTICE ALITO But | thought with a |ot of
deference to the church's understandi ng of whet her
sonmeone is a mnister.

MR. LAYCOCK: We think there should be
def erence to good faith understandings. But we are not
arguing for a rule that would enable an organi zation to
fraudulently declare that everyone is a mnister when
it's not true. You decided the Tony Al anp case 20 years
ago. We're not defending that.

JUSTI CE SCALI A: \What makes it not true?
What is the | egal definition of "mnirster"? What is it?
That you have to | ead the congregation in their
religious services or what? What is it?

MR. LAYCOCK: We think -- we think if you
teach the doctrines of faith, if that is per your job
responsibilities to teach the doctrines of the faith, we
think you're a mnister

JUSTI CE KAGAN: Wbuld it nmean that any
religious teacher is a mnister under your theory? So,
you know, there may be teachers in religious schools who
teach religious subjects, not mathematics, but are not
ordai ned or conm ssioned in any way as mnisters. Are

they mnisters?

Alderson Reporting Company
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16
MR. LAYCOCK: |If you're ordai ned or
conm ssi oned, that nekes it very easy. |If you teach the
religion class, you teach an entire class on religion
we think you ought to be within this rule.
JUSTI CE GINSBURG. | thought that it was
part of -- it was agreed that there was no fact dispute

t hat what she did, her duties at the school, did not
change from when she's a contract teacher, and therefore
not a mnister, and then she takes courses and is
qualified to beconme a m nister, but what she's doing at
the school is the very sane thing. And | thought that
was the basis for the, the decision that we are
review ng, that there was no difference at all in what
she did before she was comm ssioned and after she was
commi ssi oned.

MR. LAYCOCK: That -- that's what the Sixth
Circuit said. What they -- what -- you know, | don't
t hi nk that changes the nature of the functions that were
being perfornmed. But what's relevant to that, that they
negl ect ed was these nonconmmi ssioned -- these teachers
who were not conmm ssioned mnisters, the lay and
contract teachers, were fill-ins only when no called
t eacher was avail able, and Perich identifies only 1
person for 1 year

JUSTI CE GI NSBURG. But you're isolating one

Alderson Reporting Company
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17

parish, but there was sonething in one of these briefs
that said the mpjority of the teachers in the Lutheran
schools -- let's see where it was. | think it was --

JUSTI CE KENNEDY: While Justice G nshurg is
| ooking, | had -- | had the same inpression, that
whet her you're comm ssioned or not comm ssioned doesn't
necessarily nmean you can't teach a religious class.

MR. LAYCOCK: Well, it doesn't --

JUSTI CE KENNEDY: And again, that's
sonet hing that, that can be heard. you don't even want
to hear it.

MR. LAYCOCK: It's not uncommon, even with
ordained mnisters, it's not uncomon anong Protestants,
to recognize an ordination froma different denom nation
that has simlar teachings. So when -- when they can't
find a called mnister to cover a class and they hire
anot her Christian from another conservative Protestant
denom nation, they say: Wile you teach here, you're
required to teach Lutheran doctri ne.

JUSTI CE SOTOMAYOR: |'msorry. Going back
to the question Justice Kagan asked you, if one of these
Protestant teachers that's not Lutheran |led the
cafeteria prayer, as they are required to, you' re now
saying that the | aw must recogni ze that |ay teacher as a

m ni ster and apply the mnisterial exception, even

Alderson Reporting Company
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18

t hough the religion doesn't consider her a mnister?

MR. LAYCOCK: | didn't say that.

JUSTI CE SOTOVAYOR: Well, but that was the
answer you gave. |If she taught a religious class --

MR. LAYCOCK: |If she teaches a religion
class, not if she nerely | eads a prayer.

JUSTI CE SOTOVAYOR: What is your definition
of mnister? Maybe we need to find out. So it's not a

title. It's really -- the only function, you' re saying

anyone who teaches religion?

MR. LAYCOCK: | think if you teach the
religion class, you're clearly a mnister. But if you
are -- if you hold an ecclesiastical ‘office, that nakes

this a very easy --

JUSTI CE SCALI A: Ckay, but this is -- you're
saying a fortiori, but basically you' d be here anyway
even if she hadn't been ordained; right?

MR. LAYCOCK: That's correct.

JUSTI CE BREYER: \What is your -- take, what
is your reaction to a |less dramatic kind of hol ding?
Suppose we were to say the truth is that the particul ar
i ndi vi dual here does have sone religious obligations in
teaching and quite a lot that aren't. So she is sort of
on the edge. At the sanme tine, there is a statute

whi ch, whether it applies or not, you could take the

Alderson Reporting Company
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principle, and it says a religious organization |ike
your client may require that she conformto the
religious tenets of the organization.

So Congress focused on this. And the
district court looks at it -- and suppose it were to
decide: That's true, but there is no evidence here at
all that religious tenets had anything to do with her
bei ng dism ssed. No one nentioned them She didn't
know about them | didn't until I read the very
excellent brief filed by the Lutherans that expl ained
the nature of taking civil suits. No one said that to
her, whether it was in someone's mnd or not. She found
out on notion for summary judgnent. -So therefore this
wasn't an effort by the religious organization to
express its tenets. She was dism ssed.

She could have -- they could have had a
defense, but it doesn't apply, and therefore, even
t hough she's sort of like a mnister, she | oses.

What are your objections to that?

MR. LAYCOCK: Well, ny first objection is |
don't think those are renptely the facts here. You
know, this teaching is clearly stated, enbodied in an
el aborate di spute resolution process. You don't ask for

JUSTI CE BREYER: Did anyone nmention that to

Alderson Reporting Company
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her ?

MR. LAYCOCK: | ndeed.

JUSTI CE BREYER: Really? M l|aw clerk
couldn't find it. Can you tell nme where, where sonmeone
did say the reason we are disnissing you is because of
our religious doctrine that you cannot bring civil
suits?

MR. LAYCOCK: Page 55 of the joint appendi x,
which is the letter that -- where they tell her that
they are going to recomrend recission of her call, they
say because -- because of insubordination, and because
you threatened to sue us.

JUSTI CE BREYER: | nean, -does anyone expl ain
to her, which she m ght not have known, that this is a
religious doctrine that you are supposed to go to the
synod or whatever, and you' re not supposed to go to
court?

Of course they wanted to fire her because
she threatened to sue them But what |'m wondering is,
is there anywhere before the notion for summary judgnment
where sonmeone explains to her, our notivation here is
due to our religious tenet?

MR. LAYCOCK: You don't assess the
| nportance of a doctrine by asking the person --

JUSTI CE BREYER: No, no. | understand that.
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But | would argue a different piece of matter, that the
peopl e who were involved in this were doing it for
religious rather than civil reasons. |'mjust wondering
what the evidence is that they knew there was such a
doctrine, that they were notivated by the religious
doctrine, and that they expressed that to her. |

just -- I'Il look at page 55. 1Is there anything else
shoul d | ook at?

JUSTICE GINSBURG. Is it -- is it in the
handbook? | nmean, one of the objections -- if this --
If this is arule that's going to bind a teacher, then
you woul d expect to find it in the handbook. But the
handbook doesn't tell her, if you conplain to the EEOC
about discrimnation then you will be fired.

MR. LAYCOCK: Well, | don't know if it does
or it doesn't, because the handbook is not in the record
except for a short excerpt. But she knew about this
rule.

JUSTI CE BREYER: Well, M. Laycock, we're
| ooking for a citation in the record. | just wonder, is
there anything you want me to read other than page 557

MR. LAYCOCK: Yes. The principal in her
deposition says: The mnute she said she m ght sue, |
said: You can't do that; you're a called teacher. The

testinony is the board tal ked about it at their neeting
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on February 22nd. | think that's also in the

principal's deposition.

The president of the congregation, who did
not deal directly with Perich, said -- said it was one
of the first things that he thought about. Perich was a
i felong Lutheran. She worked 11 years in Lutheran
schools. She had these eight theol ogy courses. Sinply
not credible that she didn't know about this doctrine.

JUSTICE ALITGO M. Laycock, didn't this
inquiry illustrate the problens that will necessarily
occur if you get into a pretext analysis -- the question
of was she told that she had violated the church's
teachi ng about suing in a civil tribunal. Well, that
depends. The significance of -- let's assunme she wasn't
told. The significance of that depends on how central a
teaching of Lutheranismthis is.

It's |ike, suppose a Catholic priest got
marri ed and the bishop said: |'mrenoving you from your
pari sh because of your conduct. Now, there wouldn't be
much question about why that was done. So you'd have to
get in -- what did Martin Luther actually say about,
about suing the church where other Christians in a civil
tribunal. |Is this really a central tenet of
Lut heranisn? 1Isn't that the problemw th going into

this pretext analysis.
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MR. LAYCOCK: That's just part of the

problem You' ve got to figure, how does this doctrine
work? How inportant is it? How does it apply to the
facts of this case? How does it interact with other
doctri nes?

JUSTI CE GI NSBURG:. M. Laycock, you, in
order, | think, to dispel the notion that nothing is
permtted, in your reply brief you say that there are
many suits that could be brought that would not be
i nappropriate. And | think it's on page 20 of your
reply brief. But | don't understand how t hose woul d
work if the policy is you're a mnister, if you have
quarrels with the church or a co-worker, we have our own
di spute resolution and you don't go outside.

But you say torts arising fromunsafe
wor ki ng conditions. Suppose one of these conm ssioned
workers said: | think that there are unsafe working
conditions and I'"'mgoing to conplain to the Occupati onal
Heal th and Safety Agency. And wouldn't she get the sane
answer: This has to be solved in-house. You don't go
to an agency of the State.

Wiy -- | don't follow why the tort claim
based on unsafe working conditions would not fall under
t he same ban on keeping disputes in-house?

MR. LAYCOCK: Well, it may or it may not.
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The -- the rule on internal dispute resolution is nost
enphatically and clearly stated as applying to disputes
over fitness for mnistry, and a tort claimnmay not be a
di spute over fitness for mnistry.

JUSTI CE G NSBURG. But | thought the reason
that she was unfit for the mnistry was that she went
out si de the house.

MR. LAYCOCK: That's right.

JUDGE GINSBURG: So in all of these cases,
you go outside the church, you go to the governnent,

t hen you have a --

MR. LAYCOCK: \What we say in the passages in
the reply brief that you're looking at is the |egal
doctrine, the mnisterial exception as a matter of | aw,
does not apply unless the dispute is over whether | get
the job back, job qualifications, job performance or
rules of mnistry. The church's rule --

JUSTI CE Gl NSBURG: But she could be, for any
of these things, she could be disciplined, fired because
she conpl ai ned outsi de the house?

MR. LAYCOCK: She could be. And her tort,
the tort claimwould proceed. We think the retaliation
cl ai m shoul d not proceed.

JUSTI CE GI NSBURG. The tort claimcould

proceed, and then she would get damages and that would

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

25
be all right?

MR. LAYCOCK: She woul d get damages for the
tort. She would not get damages for the |oss of her
position.

JUSTICE GINSBURG: Did you say -- did I
under st and you before, in response to Justice Sotomayor
and Justice Scalia, that even if she were nerely a
contract teacher, the fact that she teaches religion
cl asses woul d be enough for her to qualify for the
m ni sterial exception?

MR. LAYCOCK: Yes. And the fact that she's
a comm ssioned mnister is the clincher in this case.
Teaching --

JUSTICE GINSBURG. Is the clincher in this
case, but even -- | think you answered if she were not a
comm ssioned m nister, she's teaching the faith,
therefore she can be fired, and it doesn't matter
whet her she's conm ssioned, so the comm ssion is
irrelevant. It's -- it's her job duties that count?

MR. LAYCOCK: Job duties are enough.

Commi ssion is not irrelevant. It is the clincher.
JUSTICE GINSBURG. Well, it was certainly

for sonme purposes, | nean, if every teacher who teaches

religion and math and a |ot of other things said, I'ma

mnister and |"'mentitled to the parsonage all owance on
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my income tax return, certainly that's sonmething that a
gover nment agent woul d review.

MR. LAYCOCK: Well, they do review it there.
| think they -- I don't think the Lutherans have any
problens with the RS on that. But yes, that is a
context where they review these questions.

If | could reserve a few m nutes for
rebuttal, | would be grateful

CH EF JUSTI CE ROBERTS: You may.

Ms. Kruger.

ORAL ARGUMENT OF LEONDRA R. KRUGER
ON BEHALF OF THE FEDERAL RESPONDENT

MS. KRUGER: M. Chief Justice and play it
pl ease the Court:

The freedom of religious communities to cone
together to express and share religious belief is a
fundamental constitutional right. But it's a right that
must al so accommodat e i nportant governnental interests
in securing the public welfare. Congress has not
unconstitutionally infringed Petitioner's freedomin
this case by making it illegal for it to fire a fourth
grade teacher in retaliation for asserting her statutory
ri ghts.

CHI EF JUSTI CE ROBERTS: Is the position of

the United States that there is a mnisterial exception
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or that there is not a mnisterial exception?

M5. KRUGER: M. Chief Justice, if the
m ni sterial exception is understood as a First Amendnent
doctrine that governs the adjudication of disputes
bet ween certain enployees and their enpl oyers, we agree
that that First Amendnment doctrine exists.

CHI EF JUSTI CE ROBERTS: Nothing to do with
respect to the mnisters. |In other words, is there a
m nisterial exception distinct fromthe right of
associ ati on under the First Amendment?

M5. KRUGER: We think that the m nisterial
exception is one that incorporates the right of
association as well as the rights under the religion
cl auses.

CHI EF JUSTI CE ROBERTS: |Is there anything
speci al about the fact that the people involved in this
case are part of a religious organization?

M5. KRUGER: We think that the -- the
analysis is one that the Court has -- has el aborated in
ot her cases involving simlar clains to autonony,
noni nterference.

CHI EF JUSTI CE ROBERTS: |Is that a no? You
say it's simlar to other cases. Expressive
associ ations, a group of people who are interested in

| abor rights have expressive associations. |Is the issue
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we are tal king about here in the view of the United
States any different than any other group of people who
get together for an expressive right?

M5. KRUGER: We think the basic contours of
the inquiry are not different. W think how the inquiry
pl ays out in particular cases may be.

JUSTI CE SCALI A: That's extraordinary. That
Is extraordinary. We are talking here about the Free
Exerci se Cl ause and about the Establishnment Clause, and
you say they have no special application?

M5. KRUGER: The contours -- the inquiry
that the Court has set out as to expressive associ ations
we think translate quite well to analyzing the claim
that Petitioner has nmade here. And for this reason, we
don't think that the job duties of a particular
religious enployee in an organi zation are relevant to
the inquiry.

JUSTI CE SCALIA: There is nothing in the
Constitution that explicitly prohibits the governnment
from mucki ng around in a | abor organi zation. Now, yes,
you -- you can by an extension of First Amendnent rights
derive such a -- but there, black on white in the text
of the Constitution are special protections for
religion. And you say that nmakes no difference?

M5. KRUGER: Well, Justice Scalia, if |I my,
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| don't understand Petitioner fromthe first half of his
argument to have disputed this basic point, which is
that the contours of the First Amendnent doctrine at

I ssue here will depend on a bal ancing of interests.

That is the only way, | think, that Petitioner can
differentiate a generally neutrally applicable
application of anti- discrimnation |aw with respect to
a church's choice of those who would govern it and a
church's retaliation against a teacher who would report
child abuse to the authorities.

JUSTI CE SCALIA: | think that the bal ancing
of interests is different, according to the Petitioner,
when one of the interests is religion. And you're just
denying that. You're saying: W balance religion the
way we bal ance | abor organizati ons.

M5. KRUGER: Well, Justice Scalia --

JUSTI CE SCALI A: That's certainly not what
the Petitioner is saying.

M5. KRUGER: Here is where |I think was the
core of the insight of the mnisterial exception as it
was originally conceived is, which is that there are
certain relationships within a religious community that
are so fundanental, so private and ecclesiastical in
nature, that it wll take an extraordinarily conpelling

governnmental interest to just interference. Concerns
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with health or safety, for exanple. But the
governnment's general interest in eradicating
discrimnation in the workplace will not be sufficient
to justify the burden --

JUSTICE ALITO. Well, do you accept the
proposition that one of the central concerns of the
Est abl i shment Cl ause was preventing the governnment from
choosing mnisters? Wen there was an established
church, the governnment chose the mnisters or had a say
in choosing the nmnisters. And the Establishnment Cl ause
many argue was centrally focused on elimnating that
governnmental power. Now, do you dispute that?

MS. KRUGER: No, Justice-Alito, we don't
di spute it. What we do dispute is that what is
happeni ng when the government applies generally
applicable anti-retaliation law to a religious enployer
is that it is choosing a mnister on behalf of the
church. What it is instead doing is preventing
religious enployers, |ike any other enployers, from
puni shing their enployees for threatening to bring
i1l egal conduct to the attention of --

JUSTI CE BREYER: Well, suppose that that's a
central tenet. Suppose you have a religion and the
central tenet is: You have a problemw th what we do,

go to the synod; don't go to court. And that applies to
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civil actions of all kinds. All right? So would that
not be protected by the First Amendnent?

MS. KRUGER: Justice Breyer --

JUSTI CE BREYER: Your viewis it's not
pr ot ect ed?

M5. KRUGER: It's not protected. ['d |ike
to -- | think there are two responses that are rel evant
to how this Court would resolve that question in this
case.

First of all, if the Court were to accept
the rule that Petitioner would ask it to adopt, we woul d
never ask the question whether or not the church has a
reason for firing an enployee that's - .rooted in religious
doctrine. Their subm ssion is that the hiring and
firing decisions with respect to parochial school
teachers and with respect to priests is categorically
off limts. And we think that that is a rule that is
insufficiently attentive to the relative public and
private interests at stake, interests that this Court
has repeatedly recognized are inportant in
determ ni ng freedom of association cl ai ns.

JUSTI CE BREYER: So the fact if they want to
choose to the priest, you could go to the Catholic
Church and say they have to be wonen. | nean, you

couldn't say that. That's obvious. So how are you

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

32
di stingui shing this?

M5. KRUGER: Right. We think that the --
both the private and public interests are very different
in the two scenarios. The governnent's general interest
in eradicating discrinmnation in the workplace is sinply
not sufficient to justify changing the way that the
Cat holic Church chooses its priests, based on gender
roles that are rooted in religious doctrine. But the
interests in this case are quite different. The
governnment has a conpelling and i ndeed overridi ng
Interest in ensuring that individuals are not prevented
fromcomng to the governnent with information about
I 11 egal conduct.

JUSTI CE ALITO. When you say that, are you
not inplicitly making a judgnent about the relative
| nportance of the Catholic doctrine that only males can
be ordained as priests and the Lutheran doctrine that a
Lut heran shoul d not sue the church in civil courts? |
don't see any distinction between -- | can't reconcile
your position on those two issues without comng to the
conclusion that you think that the Catholic doctrine is
ol der, stronger and entitled to nore respect than the
Lut heran doctri ne.

MS. KRUGER: No, we are not -- W are not

drawi ng di stinctions between the inportance of a
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particular religious tenet in a systemof religious
belief. But the difference is that the governnment has a
I ndeed foundational interest in ensuring, as a matter of
preserving the integrity of the rule of |aw, that
i ndi vi dual s are not punished for comng --

JUSTI CE BREYER: You are saying that going
to church -- sorry -- that going to court is a nore
fundanmental interest than a wonman obtaining the job that

she wants, which happens in this case to be a Catholic

priest. But that's the distinction you' re naking.

M5. KRUGER: | am drawi ng a distinction
bet ween - -

JUSTI CE BREYER: Well, | -don't know why t hat
doesn't -- | nean, you may be right, but it isn't

obvious to nme that the one is the nore inportant than
t he ot her.

MS. KRUGER: The governnent's interest in
preventing retaliation against those who would go to
civil authorities with civil wongs is foundational to
the rule of |aw.

JUSTI CE KAGAN: M ss Kruger, if | could just
clarify for a second there, because you're now soundi ng
as though you want to draw a sharp |ine between
retaliation clainms and substantive discrimnation

claims, and | didn't get that fromyour brief. So is
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that, in fact, what you' re saying?

M5. KRUGER: | think that there is an
I nportant distinction to be nmade between the
governnment's general interest in eradicating
di scrimnation fromthe workplace and the governnent's
I nterest in ensuring that individuals are not chilled
fromcomng to civil authorities with reports about
civil wrongs.

But if | could continue, | think that the --

JUSTI CE KAGAN:. So are you willing to accept
the mnisterial exception for substantive discrimnation
claims, just not for retaliation clains?

MS. KRUGER: | don't think that those are
the only two sets of inquiries that are inportant in the
bal ancing. And if | could continue, | think the
gover nment - -

CHI EF JUSTI CE ROBERTS: | think that
question can be answered yes or no.

M5. KRUGER: | think that that doesn't -- |
think the answer is no, in part because that doesn't
fully account for all of the public and private
interests at stake. The government's interest extends
In this case beyond the fact that this is a retaliation
to the fact that this is not a church operating

internally to pronul gate and express religious belief
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internally. It is a church that has decided to open its
doors to the public to provide the service, socially
beneficial service, of educating children for a fee, in
conpliance with State conpul sory education |laws. And
this Court has recognized in cases |like Bob Jones that
church- operated schools sit in a different position
with respect to the -- the perm ssible scope of
governnmental regul ations, the churches thensel ves do.

JUSTI CE SCALIA: Even with respect to their
religion classes and their theology classes? It's
extraordi nary.

M5. KRUGER: Well, the governnent --

JUSTI CE SCALI A: Just because -- just

because you have to conply with State education

requi rements on secul ar subjects, your -- who you pick
to -- to teach theology or to teach religion has to
be -- has to be subject to State control ?

MS. KRUGER: Justice Scalia, to be clear,
the governnent's interest in this case is not in
dictating to the church-operated school who it may
choose to teach religion classes and who it may not. It
is one thing and one thing only, which is to tell the
school that it may not punish its enployees for
threatening to report civil wongs to civil authorities.

That is an interest that we think overrides the burden
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on the association's religious nessage about the virtues
of internal dispute resolution as opposed to court
resol ution.

CHI EF JUSTI CE ROBERTS: You're making --
you're maki ng a judgnent about how i nportant a
particular religious belief is to a church. You're
saying -- this may just be the same question Justice
Alito asked -- but you're saying: W don't believe the
Lut heran Church when it says that this is an inportant
and central tenet of our faith.

M5. KRUGER: No, absolutely not, M. Chief
Justice. We do not dispute -- when they assert that
It's an inportant tenet, we assune its validity, we
assunme that they are sincere in that religious belief.
But just as in United States v. Lee a sincere religious
belief was not sufficient to warrant an exenption from
generally applicable tax |aws, as in Bob Jones, or --

CHI EF JUSTI CE ROBERTS: On the other hand,
the -- the belief of the Catholic Church that priests
should be male only, you do defer to that, even if the
Lut herans say, | ook, our dispute resolution belief is
just as inportant to a Lutheran as the all-male clergy
Is to a Catholic.

M5. KRUGER: Yes. But that's because the

bal ance of relative public and private interests is
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different in each case.

JUSTI CE KAGAN: Do you believe, M ss Kruger,
that a church has a right that's grounded in the Free
Exerci se Clause and-or the Establishment Clause to
i nstitutional autonomy with respect to its enployees?

M5. KRUGER: We don't see that |ine of
church autonony principles in the religion clause
jurisprudence as such. W see it as a question of
freedom of association. W think that this case is
per haps one of the cases --

JUSTICE KAGAN: So this is to go back to
Justice Scalia's question, because | too find that
amazi ng, that you think that the Free -- neither the
Free Exercise Clause nor the Establishnment Cl ause has
anything to say about a church's relationship with its
own enpl oyees.

M5. KRUGER: We think that this is one of
t he cases that Enploynent Division v. Smth may have
been referring to when it referred to free association
claims that are reinforced by free exercise concerns.
It's certainly true that the association's claimto
autonony in this case is one that is deeply rooted; and
concerns about how it exercises its religion, those two
things nmerge in sone ways in that respect. But --

JUSTI CE SCALIA: | don't think they -- they
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merge at all. Smth didn't involve enploynment by a

church. It had nothing to do with who -- who the church

could enploy. | don't -- | don't see how that has any
relevance to this. | would -- | didn't understand your
answer to the Chief Justice's question. You -- you say

that there were different institutional val ues or
government val ues involved with respect to a -- to a
Catholic priest than there is with respect to this
Lutheran mnister. Let's assunme that a Catholic priest
is -- is renmoved fromhis duties because he nmarri ed,
okay? And, and he clainms: No, that's not the real
reason; the real reason is because | threatened to sue

the church. Okay? So that reason is just pretextual.

Woul d you -- would you allow the gover nment
to go -- gointo the -- into the disnm ssal of the
Catholic priest to see whether indeed it -- it was
pr et extual ?

M5. KRUGER: | think the answer is no,

Justice Scalia --

JUSTI CE SCALI A:  \Why?

M5. KRUGER: -- but that is --

JUSTI CE SCALI A: \Why is that any different
fromthe Lutheran m nister?

M5. KRUGER: | would begin with | ooking at

t he burdens on associ ati on under the balancing test. |
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think that the core of the understandi ng of the
m ni sterial exception as it was el aborated in the | ower
courts is that there is a fundanmental difference between
governnmental regulation that operates to interfere with
the relationship between a church and those who woul d
govern it, those who would preach the word to the
congregation, those who would adm nister its sacranments,
on the one hand, and the nore public relationship
between a church and a school teacher and others that
provi de services to the public at |arge.

JUSTI CE SCALIA: | think that's saying
not hing different than what the Chief Justice suggests,
that you think the one is nore -- is-.nore inportant to

-- to Catholics than the other is to Lutherans.

M5. KRUGER: | don't think it's a question
of the inportance of either function to the -- the
religious association. |It's a question of the realm

of perm ssi bl e governnental regulation.

JUSTI CE BREYER: Yes, but then you have to
say that it's nore inportant to |let people go to court
to sue about sex discrimnation than it is for a woman
to get a job. | can't say that one way or the other, so
-- so |I'"m stuck.

And since -- since I'mreally -- this is

tough and |I'm stuck on this, | don't see how you can
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avoid going into religion to sone degree. You have to
decide if this is really a mnister, for exanple, and
what kind of mnister. That gets you right involved.

O if you're not going to do that, you're going to go
| ook to see what are their religious tenets? And that
i nvol ved.
| just can't see a way of getting out of
of getting out of the whole thing. | don't

sonet hing --

see howto do it. So suppose you said in case of doubt

| i ke that, we'

Il try what Congress suggested. And now

we have here a borderline case of mnistry, not the

heart| and case. So you say, all right, where you have a

borderline case the constitutional issue goes away and

what Congress said is okay, so now what you have to

prove i s you have to prove that the church has to show

that the applicant was disciplined or whatever because

she didn't conformto the religious tenets. All right?

That's what they have to show.

faci e case,

And |'m sorry; they maybe only nake a prinm

but they got to showit, and if they don't

show that there was at | east sone evidence to that

effect and that sonebody knew about the religious tenet

and there was sonmething like that -- maybe it's in the

air, as is obvious with Justice Alito' s question. But

where it

isn't

in the air, you'd have to make a showi ng.
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Now | -- | see that's an interference, but
-- but | don't see how you avoid an interference
sonepl ace or the other. O herw se you're going to get
into who is a mnister.

So what's the answer to this dilema? At
the moment |' m making an argunent for foll ow ng what
Congress said, go back and try it that way, and if they
can show in this case and she shows in this case nobody
ever thought of this religious tenet, nobody told ne,
they didn't read it, then she's going to win. And if
they come in and show that they really did this because
of their religious tenet, they will win. Wat about
t hat ?

MS. KRUGER: Justice Breyer, | think that
that is a perfectly appropriate way to cone at this
case, although it skips over sort of the initial
i nquiry, which is into whether or not the application of
the regulations to the particul ar enpl oynent
relationship results in an unwarranted interference.

JUSTI CE BREYER: Well, it does have the
virtue of deciding a statutory question before a tough
constitutional question. And | agree, with what we
sonetimes do, that seens bizarre, but | thought that was
the basic rule.

M5. KRUGER: | think that that's absolutely
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right, Justice Breyer. And | think the next question
beconmes, with respect to adjudicating a particular case,
whet her deciding the case would require the court to
deci de disputed matters of religious doctrine or to

second- guess essentially subjective --

JUSTICE ALITG well, if -- if the plaintiff
proceeded that way, would she be entitled to -- | assune
she would -- introduce testinony by experts on

Lut herani sm theol ogi ans, professors of religion about
how the -- about this -- this tenet, and it isn't
really -- they mght say, well, it's really not that
strong and it once was, but it's faded, and it's not --
It's not widely enforced.

And then you'd have experts on the other
side, and you'd have a court and a lay jury deciding how
i mportant this really is to Lutherans. |[Is that how that
woul d play out?

MS. KRUGER: No, it's not how it would play
out .

JUSTICE ALITO. How are we going to avoid
that? | just don't see it.

M5. KRUGER: Any inquiry into the validity
of a particular religious doctrine is sinply irrelevant
to the adjudication of the dispute, which is designed to

find out just one thing, which is whether the --

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

43
JUSTICE ALITO. No. It's not just

irrelevant. |'ve dozens and dozens and dozens of
pretext cases, and in practically every pretext case
that |1've seen one of the central issues is whether the
reason that was proffered by the enployer is the rea
reason, is an inportant reason for that, for that

enpl oyer, and whether they really think it's inportant
and whet her they apply it across the board. That's

al nost always a big part of the case.

And once you get into that, you're going to
get into questions of -- of religious doctrine. | just
don't see it.

Let ne give you an exanple of a real case.

A nun wanted to be -- wanted a tenured position teaching
canon law at Catholic University and she cl ai med that
she was deni ed tenure because of her -- because of her
gender.

Now, there the university m ght argue, no,
she's -- and did argue -- she's denied tenure because of
the quality of her, of her schol arship. And okay, now,
If you just try that pretext issue, the issue is going
to be what is the real quality of her canon | aw
schol arshi p? And you're going to have the judge and the
jury decide whether this particular witings on canon

| aw are -- nmke a contribution to canon | aw schol arshi p.
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How can sonething |like that be tried, w thout getting
into religious issues?

MS. KRUGER: If the only way that the
Plaintiff has to show that that nmay not have been the
enpl oyer's real reason was a subjective judgment about
the quality of canon | aw schol arship, then judgnment has
to be entered for the enpl oyer, because the plaintiff
has no viable way, consistent with the Establishnment
Cause, of denonstrating that wasn't the enployer's real
reason.

If on the other hand the plaintiff has
evi dence that no one ever raised any objections to the
quality of her schol arship, but they.raised objections
to wonmen serving in certain roles in the school, and
t hose roles were not ones that were required to be
filled by persons of a particular gender, consistent
with religious beliefs, then that's a case in which a
judge can instruct a jury that it's job is not to
inquire as to the validity of the subjective judgnent,
just as juries are often instructed that their job is
not to determ ne whether an enployer's business judgnment
was fair or correct, but only whether the enployer was
notivated by discrimnation or retaliation.

CHI EF JUSTI CE ROBERTS: Thank you,

Ms. Kruger.
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ORAL ARGUMENT OF WALTER DELLI NGER

ON BEHALF OF THE PRI VATE RESPONDENT

MR. DELLI NGER: M. Chief Justice, and may it pl ease the

Court --

JUSTI CE KAGAN. M. Dellinger -- could you
assunme -- could you assune for nme that -- is it --

CHI EF JUSTI CE ROBERTS: M. -- Justice
Kagan - -

(Laughter.)

JUSTICE KAGAN: | feel like I m ssed
sonet hi ng.

M. Dellinger, could you assune for ne that
there is a mnisterial exception that's founded in the
religion clauses, and tell nme who counts as a m nister,

and why this comm ssioned m nister does not count as a

m ni ster?

MR. DELLINGER: | believe that there is an
exenption grounded in the religion clauses. It neans
that religious organizations will win, will prevail in

many cases in which a conparable civil organization
woul d not prevail. | don't think that it nakes sense to
approach it in a categorical way of asking --

JUSTI CE KAGAN: |'mjust asking you to
assume with me for a noment that there is a categorica

exception, and to tell me who you think counts as a
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m nister, and why the woman in this case does not.

MR. DELLINGER: Well, in our view, if that
was the test, then we would say that the court of
appeal s was correct in holding that she was not a
m ni ster, and the reason -- the principal reason is she
carries out such inportant secular functions in addition
to her religious duties --

CHI EF JUSTICE ROBERTS: I'msorry to
i nterrupt you, but that can't be the test. The Pope is
a head of state carrying out secular functions; right.
Those are inportant. So he is not a mnister?

MR. DELLI NGER: Chief Justice Roberts, | do
not want to suggest that it's a very-.good approach to
try to decide who is a mnister and who's not a
mnister. That's what's wong with Professor Laycock's
cat egorical approach, because it's -- it's both over-
and under-inclusive. It sweeps in cases where there is
in fact no religious reason offered --

JUSTI CE SCALI A:  VWhich if we adopt your test
-- why isn't it a perfectly reasonable test whether the
person -- although the person may have a | ot of secul ar
duties -- whether the person has substantial religious
responsibilities?

MR. DELLI NGER: And the reason that is not a

satisfactory test is that it fails to take account of
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the inmportant governnental interests -- for exanple in
this case, in having everyone have access to the -- to
the courts --

JUSTI CE BREYER: That isn't -- that isn't
the problem The problem it seenms to nme, is | don't
know how substantial these interests are religiously. |
don't know how substantial the religion itself considers
what they do froma religious perspective. So let's go
back to Justice Alito's problem And now on the
m nisterial issue, we call the synods, we call the how
certain was it -- how central is it to the heart of the
religion what they' re actually doing, and we replicate
exactly what he said -- in respect to the probl em of
religious tenet -- nowin respect to the probl em of
religious mnister.

And maybe you can tell nme we don't have to
go into the one or the other, but 1've had enough of
t hese cases in the lower court to know they are really
hard. People believe really different things, and | see
no way to avoid going into one or the other, and
therefore, | think, rather than try this constitutional
matter, let's go to the one Congress suggested.

MR. DELLI NGER: Well --

JUSTI CE BREYER: Now, what do you, that's --

that's the state of the argunment that you're wal king

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

48
into, | think.

MR. DELLINGER: If we go to Congress,
Congress made it quite clear how this case should be
resol ved, because Congress expressly did not apply the
religious exenptions of the ADA to retaliation.

JUSTI CE BREYER: No. | don't agree with
that. | think -- | think what it says is a religious
organi zation may require that all applicants and
enpl oyees conformto the religious tenets. It put that
in the section defining defenses. The defenses are part
of the right, and when it forbids retaliation, it says
retaliation against an individual for the exercise of
any right granted.

And therefore, | don't believe that a person
who has failed to violate the substantive section could
be held up normally.

| nmean, | don't --

MR. DELLI NGER: Well, we differ on that, but

JUSTICE BREYER: | can think it's pretty
easy to read that exception, even though it's in a
di fferent subchapter, into the retaliation exception.
Assume for me that that's so.
MR. DELLINGER: It is still the case it is a

constitutional matter -- the State's interest in
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allowi ng citizens to have access to its courts and to
its agencies is paramobunt -- in cases |ike child abuse,
reporting of school safety problenms and others. In this
case, it's -- we are mndful --

JUSTI CE SCALIA: It's not paramobunt. Would
you -- would you -- take the firing of the Catholic
priest exanple. Does that get into the courts?

MR. DELLINGER: No, it doesn't, and the
reason - -

JUSTI CE SCALI A:  Why not?

MR. DELLI NGER: The reason is -- and that
points out, Justice Scalia, that there are anple
doctrines to protect church autonony.. One is that under
the Establishment Cl ause, there can be no reinstatenent
ordered by a court of soneone into an eccl esiastical
position. Another nmentioned by General Kruger is
t hat --

JUSTI CE SCALI A: But he can sue for noney;
right?

MR. DELLINGER: | -- | do not believe that
he can be reinstated or to get damages for renoval from
the -- fromthe priesthood.

JUSTI CE SCALIA: He can sue for noney. He
can sue for, you know, the |oss of --

MR. DELLI NGER: | think in that case that
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that is very likely to fail because you're going to run
into a -- issues of religious doctrine, or evaluations
of distinctly religious matters |ike EEOC v. Catholic
Uni versity. Those doctrines still stand.

The problemwith the -- this categorical
exception is it sweeps in cases like this one, where the
wel | - pl eaded conpl ainant in this case sinply says | was
di sm ssed fromny enpl oynent because | said | was going
to make a report to the EEOC, and she's not seeking
reinstatement. She just wants the economic | oss --
there's no need --

JUSTICE ALITO. Let ne just cone back to the
exanpl e of the canon | aw, Professor, -because I still
don't see how the -- the approach that the Solicitor
General is recognizing is recomendi ng could -- can
elimnate the problems involved in pretext. So the --
the -- as | understood her -- her answer, it was that
you couldn't | ook into the question of whether the
professor's canon | aw schol arship was really good canon
| aw schol arship, but you could try the issue of sex
di scrim nation based on other evidence. So maybe there
is sone stray remarks here and there about a woman
teaching canon |l aw. Now, a response to that m ght be
that wasn't the real reason -- and if you just | ook at

t he schol arship and you see how m serable it is and how
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I nconsistent it is with church doctrine, you could see
that that's the real reason for it. So you just cannot
get away from evaluating religious issues.

MR. DELLINGER: This is not a problemthat
is unique to mnisterial enployees, which is why this is
both over- and under-inclusive. Wen you -- this is a
circunmstance in which an organi zation is going into the
public arena providing a public service, and in that
Situation, it ought to be governed by the sane rules --
Justice Scalia, you said this case is not |ike
Enpl oynment Division v. Smth, but under Enpl oynent
Division v. Smth, we know that the State could forbid a
school from-- a religious school from using peyote in
its cerenonies, but under Petitioner's subm ssion, they
could fire any enpl oyee who reported that use of peyote
to civil authorities, and that enployee would have no
recour se.

We know t hat under U.S. v. Lee, an Am sh
enpl oyer has to conply with the Social Security |aws,
but under their subm ssion, the enployer could fire
wi t hout recourse any enployee who call ed nonconpli ance
to the attention of the EEOC. We believe that you can
trust Congress on these hard areas where there needs to
be additional accommobdati ons; Congress could nake them

just as Justice Scalia suggested. The mnisteri al
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exception has a long history, Justice Alito, but in
al nost every circuit, it did not apply to teachers, so,
| nmean --

JUSTICE ALITO It's antedated. Did it not
antedate the enactnent of the Anericans with
Di sabilities Act?

MR. DELLINGER: That is correct. \When that
was enacted --

JUSTICE ALITG  Then shouldn't we assune
t hat Congress -- that Congress -- assuned that it woul d
continue to apply to the ADA, just as it applied to
Title VII.

MR. DELLINGER: In the |lower courts, it did
not apply as sweepingly as to teachers. And | think we
had this debate with Justice Breyer about whether you
can say that Congress specifically excluded retaliation
cases. But renenber that that doctrine energed at a
time when this Court had a position that religious
organi zations could not participate in getting public
fundi ng, even when they are provided with neni al
services to low income students. We repudi ated that
doctrine in Agostini v. Felton and where the Court said
that you're entitled to participate in providing public
services on the sane basis as all other organizations.

That nmeans that you should conply, in some instances,
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with the same rules. Wen you | eave the cloister and go
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into the public arena and provide public services.

JUSTI CE SCALI A: Do Lutheran schools and
Cat holic parochial schools share public funds the sane
way public schools do?

MR. DELLI NGER: No, they don't --

JUSTI CE BREYER: You bet they don't.

MR. DELLI NGER: But they are entitled to.

JUSTI CE SCALI A: What is this argunent
you're maki ng? | don't understand.

MR. DELLI NGER: Because we are no |onger --
We are no | onger of the of the Agostini v. Felton era,

t he Enploynent Division v. Smth where we believe that
no governmental rules or involvement can be had with
t hese public institutions.

JUSTI CE SCALIA: Don't tell ne that fair is
fair, that now, you know --

MR. DELLI NGER: No --

JUSTI CE SCALI A:  Just |ike everybody el se.
That's not true.

MR. DELLINGER: It's that we have recogni zed
in your opinion in Smth and in Justice Kennedy's
opi nion in Rosenberger the value of neutrality where you
have doctrines -- |If we recognize -- You do not

second-guess religious doctrine. You do not under the
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Est abl i shnment Cl ause introduce soneone into an
ecclesiastical office, and you do a balancing test to
make sure that there is a sufficient governnmental
interest, if you're going to undercut an organi zation's
ability to convey its views. Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, M.
Del I'i nger.

M. Laycock, two m nutes.

REBUTTAL ARGUMENT OF DOUGLAS LAYCOCK

ON BEHALF OF THE PETI TI ONER

MR. LAYCOCK: Two or three points very
briefly. The many distinctions and bal ancing tests in
their argunment showed the ness you wirll be in if you try

to decide these cases. And we MAY have a |ine-draw ng
problemw th the margin, but many, many are easy: The
priest, the rabbi, the bishop, the pastor of the
congregation cannot sue. Under their rule, they can sue
JUSTI CE SOTOMAYOR: M. Laycock, |I'm not
sure why the status of the individual matters under your
theory. It seens to ne what you're saying is, so long
as a religious organi zation gives a religious reason of
any kind, genuine or not, for firing someone that's
associated with it, whether mnister or not, that that

i nvokes the exception. Am | hearing your argunment
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right?

MR. LAYCOCK:  No.

JUSTI CE SOTOVAYOR: All right. So why is
there a difference?

MR. LAYCOCK: The position of mnister is
categorically special because that has comnmtted the
church in the system of separation of church and state.
You may have religious questions when they dism ss the
janitor, but the level of sensitivity is not renotely
the sane. And --

JUSTI CE SOTOVAYOR: So you would say with
janitors, you can get into the pretext question.

MR. LAYCOCK: Janitor can litigate his
pretext question. Yes.

JUSTI CE SOTOMAYOR: So you're limting your
test to whether that person is mnister. So define
m ni ster for me again.

MR. LAYCOCK: A mnister is a person who
hol ds eccl esiastical office in the church or who
exerci ses inmportant religious functions, nost obviously,
i ncl udi ng teaching of the faith.

JUSTI CE KAGAN: M. Laycock, M. Dellinger
has sonme points here about the way in which the
m ni sterial exception relates or doesn't relate to

Enpl oynent Division v. Smith. And it seens to nme that

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
56

I n order to make an argunent of the mnisterial
exception, you in sonme sense have to say that
I nstitutional autonony is different from i ndividual
consci ence; that we have said in Smth that state
i nterests can trunp individual conscience. And you want
us to say that they can't trunp institutional autonony.
So why is that?
MR. LAYCOCK: It's not that institutions are
different fromindividuals. It is that the
i nstitutional governance of the church is at a prior
step. Smth is about whether people can act on their
religious teachings after they are fornulated. The
selection of mnisters is about the process by which
those religious teachings will be fornul ated.
Smi th distinguishes those --
JUSTI CE SCALI A: M ght not the Establishnment
Cl ause have something to do with that question --
MR. LAYCOCK: The Establishment Cl ause --
JUSTI CE SCALI A: -- which applies to
i nstitutions?
MR. LAYCOCK: That's the second answer --
JUSTI CE SCALI A: \Where the Free Exercise
Cl ause applies to individuals.
MR. LAYCOCK: This score has relied on both

Free Exerci se and Establi shnent. Ser bi an, Kedreff,
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Kreshi k, Gonzalez. There's a long line of cases all the
way back to Watson distinguishing this problemfromthe
problem that culmnates in Smth.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
The case is submtted.

(Wher eupon, at 11:05 a.m, the case in the

above-entitled matter was submtted.)
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