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LRFTELINE.
Studio interview with Senior NSW Detective Peter Fox

Australian Broadcasting Corporation
Broadcast: 08/11/2012
Reporter: Tony Jones

Detective Chief Inspector Peter Fox, a 30-year veteran with the NSW police force, alleges a
cover-up by the Catholic church into child sexual abuse and is calling for a Royal
Commission.

Transcript

TONY JONES, PRESENTER: Detective Chief Inspector Peter Fox joined me in the studio just a short time
ago.

Detective Chief Inspector Peter Fox, thanks for joining us.
PETER FOX, NSW POLICE: It's a pleasure, Tony.

TONY JONES: Let’s start with how you got so frustrated and angry that you were publicly challenging the
NSW Premier. Now your letter to Premier O'Farrell begins like this: "I've investigated so many sexual
assaults in 30 years of policing that I've lost count. I've seen the worst society can dredge up, particularly
the evil of paedophilia within the Catholic Church." What is the worst of it?

PETER FOX: Oh, Tony, I think most people would be absolutely crumpled up in tears to hear it. Just some
examples of what I've sat and listened to is that one young boy at the hands of paedophile priest James
Fletcher, he was 12 years of age when the priest drove to a secluded park outside of Maitland. He told the
boy to remove his pants and the boy was totally unaware of what was going on and quite embarrassed,
but that particular priest anally penetrated him.

The boy wasn't aware at that stage that his anus had been torn and he started bleeding. He was
screaming in agony on the seat and his knuckles were turning white. And as the priest continued to thrust

http://www.abc.net.au/lateline/content/2012/53629022.htm 14/05/2013
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while he screamed, he said he focused on the St Christopher's Cross on the dashboard and watched it
swaying back and forward to try and take his focus off the pain.

The priest never relented at any stage during that, and even after the act was completed, he was totally
uncaring for the child and simply sat back in the driver's seat and had a cigarette while he finished
sobbing.

TONY JONES: Some of these stories, in fact some of statements that you've taken from witnesses,
victims, so upset a DPP solicitor that she simply couldn't go on with the case. Is that one of these?

PETER FOX: That was one of those cases. And, again, that was a solicitor that had dealt with many cases
of sexual abuse. But the details and the graphic images that were conveyed in those statements so upset
her. And she was well-known to me. She rang me up and apologised profusely, but said, "I just cannot
stay with this case. I just can't handle it."

TONY JONES: You wouldn't be surprised about that, would you, because in fact most people don't want to
hear these things, they're too awful for them to even comprehend.

PETER FOX: Well as I said in my letter to the Premier today, we do block a lot of those images away and
we just accept the word paedophile or molestation. But when you actually sit down with those victims and
you're looking into their eyes, police are not immune from it. And I sat there with so many of thase
victims and you can't but help feel their pain. The agony is still there and it will always be there to some
degree.

And to just be so cold, even though I'm in a professienal role, not to have some empathy for what that
individual has gone through as a child just wouldn't be human.

TONY JONES: Some of them you saw in mental institutions, some committed suicide. You spoke to their
relatives. All were terribly, terribly damaged. -

PETER FOX: Oh, absolutely. And, you know, one young boy, I actually had my wife drop me off in Maitland
and I went to the psychiatric ward of Maitland Hospital and I sat with that young fellow for a number of
hours just reassuring him that he didn't have to go on with the matter if he wasn't up to it. We broke for a
number of months before he was ready to come back.

These aren't easy things and there's got to be a lot of compassion and a lot of understanding from police.
Sometimes these people aren't up to going through to taking it to court and we've got to sometimes take
that hard pill and sit back and say, "OK, it's frustrating that we won't get this guy, but we can't put them
through that ordeal."

The degree of courage those that do come back and say, "Listen, I want to finish that statement. I want to
see him taken to court." How we can sit back and say they do not deserve our fullest support, because,
my God, they've got some courage to be able to stand up and do what they've got to do and say what
they've got to say in court and relive that ordeal,

Whether you're the Premier of NSW or you're just somebody sitting back watching this on TV tonight, it's
got to move you. It can't but move you. It's terrible.

TONY JONES: As we've heard, the scale of this abuse in Newcastle-Maitland Diocese over many years is

truly shocking. It's astonishing in fact. 400 victims, 14 clergy charged (inaudible), six Catholic teachers
convicted, three priests currently on trial. How does this much evil get concentrated in one small area?

http://www.abc.net.au/lateline/content/2012/s3629022 . htm 14/05/2013
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PETER FOX: I don't think it takes a detective chief inspector to work that out, Tony. Alarm bells were
ringing there for me many, many years ago, so much so that I actually detailed a number of reports to
hierarchy within the Police Department to launch fuller investigations.

It was quite evident that something was going on. These priests were operating in adjoining parishes
abusing children, they were meeting at meetings together. In many cases that I came across, one priest
who had previously faced paedophile charges was donating parish money to the legal support of another
priest to defend him against those charges.

1 had other priests that hadn't been charged with anything removing evidence and destroying it before we
were able to secure it. And we just went around in circles.

TONY JONES: This is actually - this is - as horrific as the litany of sexual crimes against children are, to me
one of the most disturbing lines in your letter was along these lines: "I can testify from my own
experience the Church covers up, silences victims, hinders police investigations, alerts offenders, destroys
evidence and moves priests to protect the good name of the Church." You're saying you have evidence of
all of this?

PETER FOX: Oh, not only do I have evidence, it's irrefutable. Most of that is fact that's been admitted by
many of them. We encounter it all the time. For people to sit back and say it's not going on, they've got
their head in the sand. The greatest frustration is that there is so much power and organisation behind the
scenes that police don't have the powers to be able to go in and seize documents and have them disclose
things to us.

TONY JONES: If things were covered up, if there was serious cover-up, how high up the chain did it go to
your sure knowledge?

PETER FOX: I have definite information that - of some covering up certainly to a number of diocese
bishops. It potentially goes even higher than that.

TONY JONES: Higher than that? You mean into the top levels of the Church hierarchy, is that what you're
saying?

PETER FOX: That's correct. I've got no doubt. You know, to sit back and sort of say, "Listen, each of these
diocese are self-autonomous and there's no-one above that knows what goes on at those lower levels,” we
live in a real world and it would be as if, you know, I'm doing something in the police force at Raymond
Terrace and I'm not accountable to somebody else at a higher level at Newcastle or in Sydney.

That's how the chain-of-command in any organisation works. To turn around and say, "No, we work
something different. We didn't know about that,” I think most of the public are smart enough to be able to
put two and two together there.

TONY JONES: Proving it of course is the other thing, the critical thing and it's what you - I guess in a way
it's what you've been searching for all this time. In 2010, two years ago, new witnesses started to come
forward to give evidence about the activities of one paedophile priest called Father McAlinden. Now one of
those witnesses I would describe as a key Church insider, a whistleblower. You took a statement from this
person. How significant was that statement?

PETER FOX: When I was directed to hand that statement over, I described her statement - and I'd never
used the term about a statement in my entire career before that - but I described that statement as
explosive and I still describe it as explosive.

http://www.abe.net.au/lateline/content/2012/s3629022. htm 14/05/2013
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What is disclosed in that is monumental. I've spent a couple of months getting that statement, typing it
down in very careful detail and spending an enormous amount of time with that particular witness who
was, like many victims - and I should add, Tony, that she wasn't simply a witness; she'd also herself been
a victim at a much earlier time of McAlinden.

So when she came forward and was able to give all that information, it just opened a can of worms. I was
able to go to another number of witnesses who began corroborating various aspects and saying, "Yes, that
is exactly what happened.” So, the credibility towards that witness was certainly being elevated.

TONY JONES: So, what did that witness actually bring to the table, being an insider in the Church, what
was she able to say about what was happening in terms of the cover-up?

PETER FOX: Tony, I understand that Strike Force Lantle has already sent some briefs off to the DPP for
consideration. I don't want to say anything that may prejudice anything that's going on there.

But I think it's already been reported in the papers that some of the police that are attached to that have
already indicated that there is an archbishop and at least two other priests that are implicated - or sorry,
an archbishop, a bishop and a priest that are implicated in potential cover-up.

Now the DPP, I understand, has been sent those briefs and they're considering it now.

TONY JONES: One of the most disturbing things that you said earlier was that you were directed to give
this material up. As I understand it, you were also ordered to stand down from the case, to no longer
investigate this case. Is that a correct way of putting it?

PETER FOX: That's absolutely correct. That's spot on.

TONY JONES: And the reason given to you for being taken off this case which you'd obviously worked on
for, well, as long as you could remember, I'd imagine?

PETER FOX: Well I worked on it since I started investigating Denis McAlinden in 1999. I had contact with
various witnesses over the years. I actually even interviewed Bishop Leo Clarke, who in 2003 told me
when I asked if he had knowledge of any other victims other than the one that I already, and very clearly
said to me no.

1 later seen documentation, after he passed away, that clearly indicated that he had full knowledge of
other victims.,

Boiling it down to just simple words, he lied. I was standing there with a colleague and he just straight-out
lied to me about his knowledge of other victims. Hence the reason I say that some in the Church have no
reservation about lying when it comes to it to conceal the fact that they had knowledge of these crimes.

TONY JONES: But let's just go through this because if I understand this correctly, you are the person - the
investigator who knows the most about this case, you are the person who has interviewed the
whistleblower, the key witness, you've got the statement in front of you that you think is dynamite and

you are told by a superior to stand down from the case and give over your material. Is that how it
happened?

PETER FOX: Yes. That's it in a nutshell.

TONY JONES: And are you able to tell us who that superior was?

http://www.abc.net.aw/lateline/content/2012/s3629022 htm 14/05/2013
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PETER FOX: It's a very senior officer within the NSW Police and I was quite dismayed at it. That particular
witness was quite distraught when I told her that I'd been told to hand the whole matter over.

TONY JONES: Because you had a personal relationship.
PETER FOX: A personal professional relationship.
TONY JONES: Of trust, a relationship of trust.

PETER FOX: Well originally she actually came forward to a newspaper reporter, Joanne McCarthy, and
after many months she finally convinced this witness to come forward and speak to police. She actually
said - refused and then she said, "The only police officer I will speak to is Peter Fox."

1didn't know her and it was explained that she had spoken to a number of other families who had dealt
with me in the past and she said she would feel comfortable dealing with me. Now, on that basis of course
I'm not going to turn her away, of course I'm going to say, "Yes, come in and sit down and we'll get the
statement.” I have my own thoughts on it. A lot of other people may have their thoughts.

TONY JONES: About why you were taken off the case.

PETER FOX: I was just - I was very, very disappointed. I'm not being critical of any of the investigators
that are working on Strike Force Lantle. They were handed the matter. But as to the reasons why that was
done when I pursued the matter for over a decade, I don't know.

TONY JONES: Do you believe it was because you're too independent of mind, that you couldn't be
controtled?

PETER FOX: Tony, I don't think I'd be lying if I said that a lot in the police force would consider me rather
outspoken. I'm sure that some hierarchy in the police force won't be wanting to put me on their Christmas
card list after the letter today and after speaking here tonight, I don't care.

At the end of the day, I don't know whether I'll face disciplinary charges or anything in relation to the
stance I've taken. And again, I don't care. What I do care about is that there are so many victims out
there. I can't divorce myself - even though I'm a detective, I can't say that I'm not human and I haven't

heard their pain.

There's something very wrong when you have so many paedophile priests operating in such a small area
for such an extended period of time with immunity. And my - I submitted report after report suggesting

that we needed to do a lot more about investigating this. Why that didn't happen, I've never received a

response.

TONY JONES: Let me just go - there has been some response from - to questions that we asked from the
police. In a statement sent to us tonight the police saying that you were informed that Strike Force Lantle
would be fully investigating the allegations. It was because they were under a different operational
command or local area command than the one that you worked in, that you were not appropriately meant
to be part of that strike force.

PETER FOX: I don't know who said that, Tony. That's the first time I've ever had those comments made to
me,

TONY JONES: This is a statement from Assistant Commissioner Carlene York of the Northern Command
NSW.

http://www.abc.net.au/lateline/content/2012/s3629022.htm 14/05/2013
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PETER FOX: I - she wasn't at the meeting when I was directed to hand all the documentation over. What I
will say is that I did send her a report expressing my concern and the reasons why 1 felt that I should be
left with carriage of that matter, detailing many of the issues you've raised tonight plus a lot more.
Nothing changed.

TONY JONES: Does this statement seem legitimate to you? Dees it seem like the real reason why you
weren't allowed to continue that investigation?

PETER FOX: I was never told why. To sort of say that [ was - Raymond Terrace is a stone's throw from
Newcastle. It's only a few kilometres. As you pointed out, I had a lot of experience and you do, you build
up a very strong rapport. It wasn't just that particular witness, but I'd also spoken to a number of other
victims that had been terribly abused by McAlinden.

TONY JONES: In other words, you were a logical person to be on the taskforce? Strike force.

PETER FOX: You can say that, but it's something that I think most police are trained. We're instructed
when you go to detectives courses is that you don't hand victims around like numbers. When they sit
down and a victim talks to you, they open up to you, they pour their heart and soul out and they tell you
things that they've never told another living soul. And then you've got to turn around say, "Well, I'm not
going to talk to you anymore. You have got to go down and see these people." I know from my training
that is something that I'd never encountered before.

TONY JONES: It's going to seem passing strange to most observers, as it does to me, I must say.

But let me just move on because you've actually called for a Royal Commission. If there were a Royal
Commission, would this whistleblower, the insider who seems to know so much be prepared to talk at the
Royal Commission, to give evidence and to lay out all of this in front of the public?

PETER FOX: Tony, I don't know. I was directed not to contact them again. My last contact with her was -
she was virtually in tears when I handed her a copy of a statement and told her to hang on to it and that
was my last contact with her. I don't mind saying that there was a lot more that was said at that meeting
that T won't say here. I think that it is best left for another forum.

But to say that that was a very difficult moment and something that quite saddened me as an investigator
of well over 30 years in this job.

TONY JONES: But do you believe that a Royal Commission is necessary for people like this to be able to
come forward. Is that the only environment in which it would really work?

PETER FOX: There's so much that the police force can't do. We don't have power. I have gone to other
government departments, I've gone to the Ombudsman over aspects of it. Still today there are some
antiquated rules and laws where priests, for argument's sake, that have had allegations of abusing and
molesting children, that is kept by the bishop.

If it's a school teacher in the Catholic school system, it goes to a different department. But the bishops still
retain that. I don't know why. There's no obligation on them to pass that information on to police. And I
don't think that's a secret.

The Victorian inquiry and I think the inquiries overseas and just history itself says that that doesn't

happen. There's so much evidence on the basis that paedophile priests, once they become known by their
hierarchy, the hierarchy has a systemic pattern of not forwarding that information on.

http://www.abc.net.au/lateline/content/2012/s3629022.htm 14/05/2013
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We need to get around that, because as I said in that letter to the Premier - and I don't want the issue to
become adversarial, I don't want to enter into ...

TONY JONES: OK. Well, let's put it this way: I'm sure Barry O'Farrell will see this interview. He's up until
now said no Royal Commission, he doesn't want to be pressure into having a Royal Commission. He, I
understand, won't even reply to your letter. Here's your chance to say something to him. What do you
say?

PETER FOX: Well, on that basis, I have three children at home. Probably like most families, I've got some
of their photographs on the wall. They're now grown adults, but we still have the photos of when they
were growing up on our wall. Two of them are now - have our grandchildren. I'm sure Mr O'Farrell has
children. I understand he has two boys. A lot of these victims' families have similar photos. I've walked
into their homes and I've seen them.

We're lucky. We haven't had to go through what some of those other families have gone through. If Mr
O'Farrell just sits back and he can look up on that wall and see those pictures of his boys, he has a lot of
thanks to give that his boys were never ever abused in the way that some of these other families have.

And if he has any compassion and humanity for some of these victims, he's got to turn around. Why can
we have an inquiry in Victoria - and the police down there have been fantastic. We've seen the evidence
that the Commissioner and the assistant commissioners have been right behind it and they're tabling stuff
and yet I'm dismayed here in a state of NSW that we're saying it stops at the Murray River, they don't
come up here.

When we can make a change that is going to stop more victims from being abused, that's the real
difference. We can actually impact upon the number. And to sit back and say, "Listen, we're not going to

do that," something is wrong in the state of NSW if that's the attitude.

TONY JONES: Detective chief inspector Peter Fox, an extraordinary story. We thank you very much for
coming on Lateline to talk to us.

PETER FOX: Thank you very much, Tony, for airing it.

TONY JONES: And the full responses of the NSW Police to Lateline's questions will be posted on our
website.

NSW POLICE STATEMENT

Responses to Lateline’s questions from Assistant Commissioner Carlene York, Northern Region
Commander.

1. What is your response to the letter and article in the Newcastle Herald today in particular the concerns
raised by Detective Inspector Peter Fox?

The views of Detective Chief Inspector Fox are not necessarily the views of the NSWP Force. All matters
referred to NSWP have and will continue to be investigated to their full extent. NSW Police Force are not in
a position to comment on the call for a judicial enquiry, this issue should be referred to the appropriate
authority.

http://www.abc.net.au/lateline/content/2012/53629022.htm 14/05/2013

Special Commission of Inquiry: report, 30 May 2014

9



Lateline - 08/11/2012: Studio interview with Senior NSW Detective Peter Fox Page 8§ of 9

2. Are you 100 per cent happy with how the NSW Police are handling the allegations of cover ups and
concealing crimes by members of the clergy?

NSW Police Force has investigated matters relating to Strike Force Lantle thoroughly. I am satisfied that
all avenues of enquiry that we are aware of have been followed through and appropriate referrals made. I
am not in a position to comment on any other investigations that may have occurred.

3. Is the Catholic Church and its senior officers fully cooperating with your investigations including Strike
Force Lantle?

It is my understanding that as a whole the church have cooperated with police. All potential witnesses
were offered an opportunity to provide information, one of whom declined to be interviewed.

4. Do you believe a judicial Inquiry would jeopardise current police investigations?

Unless further evidence comes to light, the NSWP Force has fully investigated Strike Force Lantle matters.
There are no further lines of enquiry to investigate thus any Judicial Inquiry should have no effect on
current investigations. 1 cannot however comment on any other investigations that may be underway
within NSW Police Force and any impact on them.

This matter now rests with the ODPP for a decision as to whether the matter can progress. The NSWP
Force cannot comment on the effect any judicial inquiry may have on a successful prosecution should the
ODPP determine there that a prosecution may proceed

5. Have your officers been impeded in their investigations by any member of the clergy ? or officers or
employees of the Catholic Church?

See question 3.

6. Why was Chief Inspector, Peter Fox asked to cease investigating the clergy matter and hand over all his
evidence to other police?

Strike Force Lantle was established to ensure that a thorough and coordinated investigation was
undertaken in relation to the allegations raised. At that time Detective Chief Inspector Fox was a Crime
Manager at Port Stephens Local Area Command and was informed the Strike Force would be fully
investigating the allegations. The Strike Force was undertaken by Detectives from the Local Area
Command responsible for the investigation, that being Newcastle City. It would be unusual for a Crime
Manager from a neighbouring LAC to work on a Strike Force in another LAC, particularly one like
Newcastle City LAC where there were already 2 Detective Inspectors overseeing investigative issues.
Detective Chief Inspector Fox was consulted on numerous occasions and asked to provide information to
assist the investigation.

Do you have a comment or a story idea? Get in touch with the Lateline team by clicking here.

Search Lateline

[ Search

Sort by: @& relevance  date

http://www.abc.net.au/lateline/content/2012/s3629022.htm 14/05/2013
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OPINION: Don't block your ears to abuse, Mr Premier

By PETER FOX
Nov. 8, 2012, 4 a.m.

THAVE i figated so many its in my 35 years of policing ['ve lost count.

Having spent most of those years al the coal face | have seen the wors! society can dredge up, particularly the evil of
paedophikia within the Cathofic Church.

1am not In an executive position or relying on siafistics or reports being shielded from reality, | speak from first-hand
experience with viclims and their abusers.

It Is not an easy story to hear and the reason so many cover thelr ears and tum away. I've visited victims in mental hospitals
and kstened fo famiies tell of suicides. | have loked into their faces, seen their tears of pain, anguish and despalr, kstened
to the hurt of betrayal and fek their isolation from nol belng bekeved,

We alf hear the words “paedophile™ or “child molester” but what do they really mean? The term “child abuse” sweeps over
the acts sanifising images of this appaling crime. I's our inbuilt defence lo protect us from those horrific images.

Listening to their stories, typing their statements, | relived thelr pain. | haven't blocked those images and they stil haunt me. |
vislted them in psychialric wards and sawthe damage to thelr families. A soliciior from the DPP broke down reading one of
my statements. The abuse was so abhorrent she asked lo be refieved of the case. Is i any wonder people don't want to

hear and turn away?

Victims are coming forward in ever-increasing numbers bul they need our support. They need your supporl, Mr Preméer.
Police are making arrests bul s the abuse goes on. It is not enough to say, * welcome the police decision 1o arrest
another person [pries(] f paedophifia”, when on average Hiakes 21 years 1o report these crimes and the priest

continues to prey on more little children.

Often the church knows bul does nothing other than protect the paedophile and its own reputalion. It certainly doesn't report
abuse as revealed by the current Victorian inquiry.

1 can testify from my own exp that the church up, she: victims, hinders police investigations, alerts
offenders, destroys evidence and moves priests fo protect the good name of the church. None of that stops at the Viciorian
border.

Convicled priest Vincent Ryan was sant 1o Victoria when the church leamed of his abuse, reluming the following year afier
things cooled down to pick up where ha left off,

Many police are frusirated by this sinister behaviour, which will continue until someone stops i, You have the power to do

thal, Mr Premler, The whole system needs to be exposed; the clergy covering up these crimes must io be brought to justice
and the nebwork p 4 dophile priests There shoukd be no place for evil or Its guardians fo hide. Then

and only then vl e arrests begin fo siow, signaling fewer chidren are being raped.
It Is no longar enough fo just arrest the wrongdoer 21 years after the crime.

Removing the support that harbours these criminals Is Be cutting the head fiom the beasl. I tears down the vell of secrecy
behind which thesa vile animals operate with the sef-assurance of Immnity.

Apriest once gave evidence that the church's handiing of child sex allegations was under conlrol.

“That priest was d by vi as having allegedly helped rer up the rape of children.

His name conlinues to appear in other matiers. Clearly everything Is not under control. Alarm bells are ringing.

| have many family and friends who ere Catholic. My children attend Catholic schools so | am not anti-Catholic. | voled for
you, Mr O'Farrel, at the last election so my cal for a royal i Is not politically My reason Is from the
suffering | have witnessed and a desire lo make It stop,

There are more than just the victims and thelr famiies who want fo s9 a royal commission, | have spoken fo teachers who
no lenger wanl 1o be Infimidated and silenced. | have sal with a priest and nun who vere so distraught they fell forced to
leave the church when they couldn'l remaln sllent. | have taken reporis of ostracism and reprisals against victims' famifics
for giving evidence against priests at trlal. If this doesn't warrani a royal commission something Is very wrong.

Apobglsing s not enough. Compensating victims for treatment Is not enough. Mr O'Farrel, please don't block your ears.
Many priests don't wani a royal commission nor does the hierarchy of the church, but God knows we need one.

Detective Chief Inspector Peter Fox Is a Hunter police officor with more than 35 years' experience In the force.

07/02/2013 8:44 AM
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Appendix B Terms of reference

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Terms of Reference

Margaret Cunneen SC was appointed by Letters Patent issued in the name of the Governor
of New South Wales on 21 November 2012. Amending Letters Patent were issued on
25 January 2013 so that the Inquiry will now report on the following terms of reference:

1. the circumstances in which Detective Chief Inspector Peter Fox was asked to cease
investigating relevant matters and whether it was appropriate to do so; and

2. whether, and the extent to which, officials of the Catholic Church facilitated, assisted,
or co-operated with, Police investigations of relevant matters, including whether any
investigation has been hindered or obstructed by, amongst other things, the failure to
report alleged criminal offences, the discouraging of witnesses to come forward, the
alerting of alleged offenders to possible police actions, or the destruction of evidence.

In these Letters Patent:

"relevant matters” means any matter relating directly or indirectly to alleged child
sexual abuse involving Father Denis McAlinden or Father James Fletcher, including the
responses to such allegations by officials of the Catholic Church (and whether or not
the matter involved, or is alleged to have involved, criminal conduct).

"Catholic Church" includes (without limitation) the Church, a diocese of the Church,
or an organisation operated under the auspices of the Church or a diocese of the
Church; and

"official of the Catholic Church" includes (without limitation):
(@) any person who acts as a representative of the Catholic Church;
(b) any officer, staff member, lay assistant or volunteer of the Catholic Church;
and
(c) amember of the clergy or any religious order of the Catholic Church.

Special Commission of Inquiry: report, 30 May 2014
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The Commission is also further authorised to establish such lawful arrangements as
considered appropriate in relation to the National Royal Commission, including for the
referral or sharing of evidence and information, including of matters that may come to its
attention which may fall outside the scope of the above terms of reference but which may be
of relevance to the National Royal Commission or matters which, whilst falling within the
scope of the above terms of reference, are considered more appropriately referred to the
National Royal Commission.

"National Royal Commission” means the Commission of Inquiry into institutional
responses to child sexual abuse established by Letters Patent (as they may be
amended, supplemented or replaced from time to time) issued in Our Name by Our
Governor-General of the Commonwealth of Australia on 11 January 2013 under the
Royal Commissions Act 1902 (Cth), the corresponding Commission of Inquiry
established by Letters Patent (as they may be amended, supplemented or replaced
from time to time) issued in Our Name by Our Governor of the State of New South
Wales under the Royal Commissions Act 1923 (NSW), and any related Commission of
Inquiry that may henceforth be established.

The Commissioner is due to provide a report on, or before, 31 May 2014.
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Appendix C Letters Patent

NEW SOUTH WALES

ELIZABETH THE SECOND, by the Grace of God, Queen of Australia and Her

other Realms and Territories, Head of the Commonwealth.

To MARGARET MARY CUNNEEN SC

By these Our Letters Patent, made and issued under the authority of the Special
Commissions of Inquiry Act 1983, We hereby, with the advice of the Executive
Council, authorise you as Commissioner to inquire into and report to Our
Governor of the said State on the following terms of reference concerning the
police investigation of matters relating to Father Denis McAlinden referred to

in the ABC Lateline television report broadcast on 8 November 2012:

1. the circumstances in which Detective Chief Inspector Peter Fox was
asked to cease investigating the matters and whether it was appropriate

to do so; and

2 the extent to which officials of the Catholic Church have co-operated
with the investigation, including whether the investigation has been
hindered or obstructed by, amongst other things, the failure to report
alleged criminal offences, the discouraging of witnesses to come forward,

the alerting of alleged offenders to possible police actions, or the
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destruction of evidence,

AND hereby establish a Special Commission of Inquiry for this purpose.

IN these Letters Patent:
“Catholic Church” includes (without limitation) the Church, a diocese of
the Church, or an organisation operated under the auspices of the

Church or a diocese of the Church; and

“official of the Catholic Church” includes (without limitation):

!
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(a)  any person who acts as a representative of the Catholic Church;

(b)  any officer, staff member, lay assistant, or volunteer of the
Catholic Church; and

(c) a member of the clergy or any religious order of the Catholic

Church.

AND pursuant to section 21 of the Special Commissions of Inquiry Act it is
hereby declared that sections 22, 23 and 24 shall apply to and in respect of the

Special Commission the subject of these Our Letters Patent.

AND OUR further will and pleasure is that you do, as expeditiously as
possible, but in any case on or before 5 April 2013, deliver your report in

writing of the results of your inquiry to the office of Our Governor in Sydney.

IN TESTIMONY WHEREOF, WE have caused these Our Letters to be made
Patent and the Public Seal of Our State to be hereunto affixed.

WITNESS Her Excellency Professor
Marie Bashir, Companion of the
Order of Australia, Governor of the
State of New South Wales in the

Commonwealth of Australia.

e

o
Dated this </ day of November 2012,

/’1 .
(L ."S Mu )
(g

e Governor

By Her Excellency’s Command,

Premier.
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NEW SOUTH WALES

ELIZABETH THE SECOND, by the Grace of God, Queen of Australia and Her

other Realms and Territories, Head of the Commonwealth.
To MARGARET MARY CUNNEEN SC

WHEREAS, by Letters Patent issued in Our Name by Our Governor of Qur
State of New South Wales on 21 November 2012, We appointed you as sole
Commissioner to conduct an inquiry concerning the police investigation of

certain matters referred to in the ABC Lateline television report broadcast on

8 November 2012,

AND, by Letters Patent issued in Our Name by Our Governor-General of the
Commonwealth of Australia on 11 January 2013 and in Our Name by Our
Governor of Our State of New South Wales, We established the National Royal

Commission,

AND it is desirable that the Letters Patent of 21 November 2012 be altered and

varied as follows.

NOW THEREFORE, by these Our Letters Patent, made and issued under the
authority of the Special Commissions of Inquiry Act 1983 (NSW), We hereby,
with the advice of the Executive Council, alter and vary the Letters Patent of

21 November 2012 as follows:

(a)  Add“(NSW)" after “Special Commissions of Inquiry Act 1983” in the
paragraph beginning “By these Our Letters Patent”;

(b)  Omit the words “concerning the police investigation of matters relating
to Father Denis McAlinden referred to in the ABC Lateline television

report broadcast on 8 November 2012” in the same paragraph;

Special Commission of Inquiry: report, 30 May 2014




(d)

(e)

Omit the paragraphs numbered 1 and 2 and replace them with the

following:

*1, the circumstances in which Detective Chief Inspector Peter Fox
was asked to cease investigating relevant matters and whether it

was appropriate to do so; and

2. whether, and the extent to which, officials of the Catholic Church
facilitated, assisted, or co-operated with, Police investigations of
relevant matters, including whether any investigation has been
hindered or obstructed by, amongst other things, the failure to
report alleged criminal offences, the discouraging of witnesses to
come forward, the alerting of alleged offenders to possible police

actions, or the destruction of evidence,”

Insert after the paragraph beginning “AND hereby establish” the
following paragraph:

“AND, We further authorise you to establish such lawful arrangements
as you consider appropriate in relation to the National Royal
Commission, including for the referral or sharing of evidence and
information, including of matters that may come to your attention which
may fall outside the scope of the above terms of reference but which
may be of relevance to the National Royal Commission or matters
which, whilst falling within the scope of the above terms of reference,
you consider would be more appropriately referred to the National

Royal Commission.”

Insert in the paragraph commencing “IN these Letters Patent” in the

appropriate alphabetical order the following definitions:

“‘National Royal Commission’ means the Commission of Inquiry into
institutional responses to child sexual abuse established by Letters

Patent (as they may be amended, supplemented or replaced from time to
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(h)

time) issued in Our Name by Our Governor-General of the
Commonwealth of Australia on 11 January 2013 under the Royal
Commissions Act 1902 (Cth), the corresponding Commission of Inquiry
established by Letters Patent (as they may be amended, supplemented
or replaced from time to time) issued in Our Name by Our Governor of
the State of New South Wales under the Royal Commissions Act 1923
(NSW), and any related Commission of Inquiry that may henceforth be
established.”

“ ‘relevant matters’ means any matter relating directly or indirectly to
alleged child sexual abuse involving Father Denis McAlinden or Father
James Fletcher, including the responses to such allegations by officials of
the Catholic Church (and whether or not the matter involved, or is

alleged to have involved, criminal conduct).”

Insert “1983 (NSW)” after “ Act” in the paragraph beginning “AND

pursuant to section 21”.

Omit “5 April 2013” in the paragraph beginning “AND OUR further

will” and insert instead “30 September 2013".
Insert a new paragraph after that paragraph as follows:

“AND IT IS FURTHER DECLARED that these Letters Patent are to be

read with the Letters Patent constituting your Commission.”

Special Commission of Inquiry: report, 30 May 2014
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IN TESTIMONY WHEREOF, WE have caused these Our Letters to be made
Patent and the Public Seal of Our State to be hereunto affixed.

WITNESS Her Excellency Professor
Marie Bashir, Companion of the
Order of Australia, Commander of
the Royal Victorian Order,
Governor of the State of New

South Wales in the Commonwealth

of Australia.

Dated this 2~ day ofég‘-—j 2013.

Governor

By Her Excellency’s Command,

/éaﬁ/owe)\.)

Premier.
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NEW SOUTH WALES

ELIZABETH THE SECOND, by the Grace of God, Queen of Australia and Her

other Realms and Territories, Head of the Commonwealth.

To MARGARET MARY CUNNEEN SC

WHEREAS, by Letters Patent issued in Our Name by Our Governor of Our
State of New South Wales on 21 November 2012, and altered and varied on

25 January 2013, We appointed you as sole Commissioner to conduct an inquiry
concerning Police investigations of certain matters relating to alleged child

sexual abuse involving Father Denis McAlinden or Father James Fletcher,

AND WHEREAS it is desirable that those Letters Patent be altered and varied

to provide additional time for the preparation and delivery of your report,

NOW THEREFORE, by these Our Letters Patent, made and issued under the
authority of the Special Commissions of Inquiry Act 1983 (NSW), We hereby,
with the advice of the Executive Council, alter and vary the Letters Patent of

21 November 2012 (as altered and varied by the Letters Patent of 25 January
2013) by omitting “30 September 2013” in the paragraph beginning “AND OUR

further will” and inserting instead “28 February 2014”.

AND IT IS FURTHER DECLARED that these Letters Patent are to be read with

the Letters Patent constituting your Commission.

Special Commission of Inquiry: report, 30 May 2014 21




IN TESTIMONY WHEREOF, WE have caused these Our Letters to be made
Patent and the Public Seal of Our State to be hereunto affixed.

WITNESS Her Excellency Professor
Marie Bashir, Companion of the
Order of Australia, Commander of
the Royal Victorian Order,
Governor of the State of New
South Wales in the Commonwealth

of Australia.

Dated this 9 ¢ day of Xé’f’“‘ 203,

Governor

By Her Excellency’s Command,

¢ éaw@bw@/kj

Premier.
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NEW SOUTH WALES

ELIZABETH THE SECOND, by the Grace of God, Queen of Australia and Her

other Realms and Territories, Head of the Commonwealth.

To MARGARET MARY CUNNEEN SC

WHEREAS, by Letters Patent issued in Our Name by Our Governor of Qur

_ State of New South Wales on 21 November 2012, and altered and varied on

25 January 2013 and 28 August 2013, We appointed you as sole Commissioner
to conduct an inquiry concerning Police investigations of certain matters relating
to alleged child sexual abuse involving Father Denis McAlinden or Father James

Fletcher,

AND WHEREAS it is desirable that those Letters Patent be altered and varied

to provide additional time for the preparation and delivery of your report,

NOW THEREFORE, by these Our Letters Patent, made and issued under the
authority of the Special Commissions of Inquiry Act 1983 (NSW), We hereby,
with the advice of the Executive Council, alter and vary the Letters Patent of
21 November 2012 (as altered and varied by the Letters Patent of 25 January
2013 and 28 August 2013) by omitting “28 February 2014” in the paragraph
beginning “AND OUR further will” and inserting instead “31 May 2014”".

AND IT IS FURTHER DECLARED that these Letters Patent are to be read with

the Letters Patent constituting your Commission.

IVHANAD Hﬁ_ﬁ
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IN TESTIMONY WHEREOF, WE have caused these Our Letters to be made

Patent and the Public Seal of Qur State to be hereunto affixed.

WITNESS Her Excellency Professor
Marie Bashir, Companion of the
Order of Australia, Commander of
the Royal Victorian Order,
Governor of the State of New
South Wales in the Commonwealth

of Australia.

#"®
Dated this 1 day of 2014.
/{@4_‘ ;
T eSS

- S —

Governor

By Her Excellency’s Command,

O E Q)

Premier.
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Appendix D Reports of Dr Rodger Austin

Report of Dr Rodger Austin, 3 July 2013

SPECIAL COMMISSION OF INQUIRY

INTO MATTERS RELATING TO THE POLICE INVESTIGATION

OF CERTAIN CHILD SEXUAL ABUSE ALLEGATIONS

IN THE CATHOLIC DIOCESE OF MAITLAND-NEWCASTLE

REPORT

OF

DR RODGER JOSEPH AUSTIN JCD STL

CANON LAWYER

FOR THE ATTENTION OF

THE COMMISSIONER

MS MARGARET CUNNEEN SC
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REPORT
OF
DR RODGER JOSEPH AUSTIN JcD STL

Author of this Report

I, the undersigned, Rodger Joseph Austin, am the author of this Report. I was born on
13 August 1939. I am a canon lawyer. I obtained a degree in theology [STL] from the
Ecclesiastical Theological Faculty of Sydney in 1967 and a doctorate in canon law [ICD]
from the Pontifical Urban University, Rome in 1972.

I was a lecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-
1996. I was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of
the Tribunal of Appeal for Australia and New Zealand 1981-2004. I was ordained a priest
in 1967 and Pope John Paul II dispensed me from all obligations arising from ordination
in 2004. I held various ecclesiastical offices in the Diocese of Woliongong and the
Archdiocese of Sydney between 1972 and 1989. I was Assistant Secretary to the
Australian Catholic Bishops Conference in Canberra 1989-1991. I have contributed to
theological and canonical journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consultant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organisations
and individuals. T am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

My Curriculum Vitae is annexed to this Report as Annexure 'A’,

Agreement to Expert Witness Code of Conduct

I, Rodger Joseph Austin, acknowledge for the purpose of Rule 31.23 of the Uniform Civil
Procedure Rules 2005 that 1 have read the Expert Witness Code of Conduct in Schedule
7 to the Rules and agree to be bound by it.

I have been requested to provide an expert report with respect to the following matters.
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Relationships between a Bishop and Priest of a Diocese

1.5

The relationship under Canon law between a Bishop and a Priest of a Diocese,
including the extent to which the Bishop holds a position of authority in relation to
the priest.

Interface between Canon Law and civil law

Zi

The interface between Canon law and civil law and, in particular (as relevant to
the context of reporting allegations of child sexual abuse committed by a priest),
whether or not Canon law may override or displace any applicable civil law
cbligations.

(a) In concise terms, with respect to allegations of child sexual abuse
committed by a priest the Canon law requirements for a Bishop to undertake an
investigation of such allegations and applicable procedures.

Please summarise the position as at (i) 1956; (ii) 1976; (iii) 1983-1987; (iv)
1693-1995; and (v) the present time.

(b) What are the Canon law requirements for documenting investigative steps
(whether by the Bishop or person appointed by the Bishop to undertake an
investigation) and for retaining such documents?

Whether Canon law imposes any (a) obligations or (b) restrictions upon a Bishop
or priest in terms of reporting to Police of allegations of child sexual abuse
committed by a priests and, if so, the nature of such obligations or restrictions
(including any change in the position from 1950 onwards as per above).

In summary terms, a description of the evolution of any Church protocols or
procedure (whether or not mandated by Canon law) relating to the reporting of
allegations of child sexual abuse. To the extent applicable, please include
reference to any relevant directives or guidelines provided by the Congregation
for the Doctrine of the Faith or the Vatican.

The “secret archive”

6.

In concise terms, a description of the Canon law requirements for the
establishment and maintenance of a “secret archive” (cf, Canon 489) including:

(a) What is the nature of a secret archive?;

{b) What type of documents should be stored in the secret archive, and why?;

(c) Should documents relating to allegations of child sexual abuse be stored in
a secret archive?;

(d) Who has responsibility for and control of such secret archive and
documents?;

(e) Which persons are permitted access to documents in such secret archive?;

(f) What are the requirements for (i} retention, and (ii) destruction of
documents held in the secret archive?

Canon 489 §2 states that “Each year documents of criminal cases concerning
moral matters are to be destroyed whenever the guilty parties have died, or ten
years have elapsed since a condemnatory sentence concluded the affair. A short
summary of the facts is to be kept, together with the text of the definitive
Jjudgement.

Special Commission of Inquiry: report, 30 May 2014

27



In this respect:

(a)

(b)

(c)

Is a Bishop bound or expected to follow Canon 489 §2 and destroy
documents as contemplated by that canon? What consequences follow,
under Canon law, if he does not do so?

Does Canon 489 §2 have the effect that documents are required to be
destroyed under Canon law 10 years after the perpetrator had died and
which thus may not be later available to Police who later may be
investigating allegations of concealment (by Church officials) of offences
committed by the perpetrator?

How does the apparently mandatory language of Canon 489 §2 co-exist
with any civil law obligations that may exist regarding the retention of
documents?

Laicisation and impediments to exercise of Ministry

8. What is meant by the laicization of a priest (under Canon law) and whether or not

it is the same as dismissal?;

9. What steps were required under Canon law to:

(a) remove a priest’s faculties as at 19937;

(b) laicise a priest as at 19957

(<) if the process involved in either (a) or (b) above has since changed, please
summarise the change and the basis thereof.

10. (a) To what extent did the letter dated 19 October 1995 from Bishop Leo
Clarke to Fr Denis McAlinden (copy attached) correctly set out the
applicable Canon law process as at that date?

{b) Did the reference (in the letter dated 19 October 1995 to “your goed name
will be protected ..." reflect an applicable Canon law requirement?
3
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PRELIMINARY AND EXPLANATORY STATEMENT

it In order to provide a response to the matters hereinbefore set out it is necessary
to make a preliminary and explanatery statement with regard to the law of the
Catholic Church.

2. From the earliest times the legislation promulgated by the Church was referred to
as fus canonicum - canon law. Since the Twelfth Century, the Church has referred
to the laws enacted by secular authorities as the civil law.

Canon law can be defined as that system of laws promulgated by lawful
ecclesiastical authority by which the constitution and governance of the Church is
regulated and the actions of the members of the Church are directed towards its
purpose.’

THE CODE OF CANON LAW

3. The development of the Church’s legal system from New Testament times until
the present is very complex.” For the purposes of this Report it is necessary to
note the following.

Code of Canon Law 1917-1983

4. As requested by the First Vatican Council [1869-1870] Pope Pius X undertook,
from 1904 to 1917, the reform of canon law. In the process of reform it was
decided to adopt a codified approach to canon law, a decision in large part
influenced by the codification of civil legislation in Europe in the Eighteenth and
Nineteenth Centuries.®

Pope Benedict XV promulgated the Code of Canon Law on 27 May 1917 and
decreed that it come into force on 17 May 1918.

The 1917 Code of Canon Law remained in force until 27 November 1983.

The official text of the 1917 Code of Canon Law is in Latin: Codex Iuris Canonici
PII X Pontificis Maximi iussu digestus Benedicti Papae XV auctoritate promulgatus.
The text of canons of the 1917 Code of Canon Law to which I refer in this Report
are taken from Stanislaus Woywod - Callistus Smith, A Practical Commentary on
the Code of Canon Law New and Revised Edition (New York: Joseph F. Wagner,
Inc., 1957). The 1917 Code of Canon Law is identified as CIC17.

Code of Canon Law 1983

5. On 25 January 1959 when Pope John XXIII convened the Second Vatican Council
[1962-1965] he said it would be accompanied and completed by the revision of
the 1917 Code of Canon Law.* On 25 November 1967 Pope Paul VI inaugurated
the work of the Pontifical Commission for the Revision of the 1917 Code of Canon
Law that was brought to completion on 22 April 1982.

4 cf. Felix M. Cappelle S) Summa Iuris Canonici 3 Vols. Editio Sexta {Rome: Pontificia
Universitas Gregoriana, 1961)1:8.

) cf. Amieto G. Cicognani Canon Law Second Revised Edition Authorized English Version of
Ius Canonicium (Maryland: Newman, 1934); Alphonsus M. Stickler Historia Iuris Canonici 6
Vols. (Rome: Pontificia Studiorum Universitas Salesiana, 1950); James A. Coriden An
Introduction to Canon Law (London: Chapman, 1991).

. Cicognani, 417-418.

4 Pope John XXIIT Allocutio 25 January 1959.

4
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Cn 25 January 1983 Pope John Paul II promulgated the revised Code of Canon
Law and decreed that it come into force on 27 November 1983.

The official text of the 1983 Code of Canon Law is in Latin: Codex Iuris Canonici
auctoritate Ioannis Pauli PP, II promulgatus.

The English translation of the Codex Iuris Canonici approved for use in Australia is
The Code of Canon Law New Revised English Translation Prepared by the Canon
Law Society of Great Britain and Ireland in association with the Canon Law
Society of Australia and New Zealand and the Canadian Canon Law Society
(London: Harper-Collins, 1997). The text of canons guoted in this Report is taken
from this translation.

The 1983 Code of Canon Law is identified as CIC83.

After the 1983 Code of Canon Law came into force further legislation has been
promulgated by the Roman Pontiffs, John Paul 11 and Benedict XVI.

In the Catholic Church there is an essential relationship between the teaching of
the Church and its legislation, such that it is necessary to consider the legislation
with reference to its theological sources and the teaching of the Church that
pertains to it.

In respect of the 1983 Code of Canon Law it is the teaching of the Second Vatican
Council that is of particular importance.
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RELATIONSHIPS BETWEEN A BISHOP AND PRIEST OF A DIOCESE

1. The relationship under Canon law between a Bishop and a Priest of a
Diocese, including the extent to which the Bishop holds a position of
authority in relation to the priest.

The teaching of the Church is that the Catholic Church is not one single monolithic
structure but a communion of individual or particular Churches which are also
called dioceses.®

The teaching of the Church is that a diocese is a portion of the People of God
entrusted to a bishop to be shepherded by him with the cooperation of the
priests.® The diocesan Bishop is not the delegate of the Roman Pontiff but
governs the particular Church assigned to him as the vicar and ambassador of
Christ.” He governs his diocese by his “counsels, exhortations and example, but
over and above that also by the authority and sacred power exercised in the

name of Christ”.®

In the Diocese entrusted to his pastoral care the diocesan Bishop, as of right,
possesses all the ordinary, proper and immediate power required for the exercise
of his pastoral office, without prejudice to the supreme authority of the Roman
Pontiff.” The diocesan bishop's power is legislative, judicial and executive.®

It is the teaching of the Church that the relationship between a priest and his
Bishop has its foundation in the spiritual reality, namely that priests share and
exercise with the Bishop the one priesthood and ministry of Christ through their
reception of the Sacrament of Holy Orders.™

All members of the Church are referred to generically as “Christ’s faithful”. Those
who are ordained, that is sacred ministers, “in law are also called clerics” and
consequently the law refers to the “clerical state”.?

As a member of the Catholic Church a priest already possesses the obligations
and rights common to all Catholics.™

Ordination as a priest brings with it the obligations and rights pertaining to the
status of ‘a cleric’ in the Church.**

No man who is a member of the Catholic Church can be ordained a priest unless,
as stated in CIC83 canon 265, he is incardinated into a diocese.

Incardination is ordinarily established by ordination as a deacon. Incardination is
the permanent attachment of an ordained minister to the diocese to whose
service he has committed himself. Incardination can only be lost in accordance
with the procedures established in the Code of Canon Law.

Vatican II Dogmatic Constitution on the Church n.23.

Vatican II Decree on the Bishops’ Pastoral Office in the Church n.11; cf. CIC83 canon 369.
Vatican II Dogmatic Constitution on the Church n.27.

Ibid.

Vatican II Decree on the Bishops’ Pastoral Office in the Church 8(a); cf. CIC83 canon 381
§1.

Cf. CIC17 canons 335 §1, 1519; CIC83 canon 391 §1.

Cf. Vatican II Dogmatic Constitution on the Church n.28.

CIC83 canon 207 §1.

CIC83 canons 208-223.

CIC83 canons 273-289.
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A priest, whilst remaining incardinated in his own diocese, may be permitted to
exercise his priestly ministry in another diocese only in accordance with the
norms of canon law.

Incardination constitutes a spiritual bond as well as an authentic legal bond.
CIC83 canon 275 §1 provides that “since all clerics are working for the same
purpose, namely the building up the body of Christ, they are to be united with
one another in the bond of brotherhood and prayer. They are to seek to
cooperate with one another, in accordance with the provisions of particular law”.

Incardination into a diocese establishes obligations and rights incumbent upon the
priest and the diocese. A priest is “bound by a special obligation to show
reverence and obedience to his diocesan Bishop” for he shares with the Bishop in
the responsibility for the diocese. [CIC83 canon 273] He is obliged to accept and
faithfully fulfil the ministry to which he is appointed by the diocesan Bishop.
[CIC83 canon 274 §2] He is bound to reside in the diocese unless his absence is
authorised [CIC83 canon 283]. A diocese is obligated to provide “remuneration
[for the priest who is] dedicated to the ecclesiastical ministry” and “such social
weifare he may need in infirmity, sickness or old age”. [CIC83 canon 281]

It is the teaching of the Church that a priest is dependent upon the diocesan
Bishop in the exercise of his priestly ministry.’® Subsequent to his ordination a
priest requires “faculties” in order to exercise his priestly ministry in the diocese
in which he is incardinated.

A faculty is an empowerment to act. Faculties are important in the pastoral
ministry within a diocese. Some faculties are given by the law. For his ministry
within the diocese, the priest is granted faculties by the diocesan Bishop. They
provide the priest with the authorisation to perform certain functions and with the
delegation to perform services usually reserved to a higher authority. A priest is
not entitled to these faculties as they are freely granted by the diocesan Bishop.

The fact that a priest is incardinated into a diocese does not give him the right to
be appointed to a specific ministry, such as a parish priest.

The Church requires the diocesan Bishop to “relate to his priests not merely as a
ruler towards his subjects, but rather as a father and friend”.* Drawing on the
teaching of the Church, CIC83 canon 384 specifies three aspects in which the
diocesan Bishop must care for his priests: “defend their rights ... ensure they fulfil
the obligations proper to their state ... and see they have the means needed for
the development of their spiritual and intellectual life”.

"Clerics are obliged”, as stated in CIC83 canon 277 §1, "“to observe perfect and
perpetual continence for the sake of the Kingdom of heaven, and are therefore
bound to celibacy”. CIC83 canon 277 §2 warns clerics “to behave with due
prudence towards persons whose company can endanger their obligation to
observe continence or give rise to scandal among the faithful”. In CIC83 canon
277 §2, the Church legislates for the diocesan Bishop “to establish more specific
norms concerning this matter and to pass judgement in particular cases
concerning the abservance of this obligation”. It is well within the competence of
the diocesan Bishop to make a judgement about & priest’s inappropriate behavior.

15
16

Vatican II Dogmatic Constitution on the Church n.23.
Congregation for Bishops Directory for the Pastoral Ministry of Bishops (2004):76.

32

Volume 3




INTERFACE BETWEEN CANON LAW AND CIVIL LAW

2, The interface between Canon law and civil law and, in particular (as
relevant to the context of reporting allegations of child sexual abuse
committed by a priest), whether or not Canon law may override or
displace any applicable civil law obligations.,

12 The interface of canon law and the civil law is expressed in different ways in the
1983 Code of Canon Law.

First, CIC 83 canon 22 states:

When the law of the Church remits some issue to the civil law, the latter is
to be observed with the same effects in canon law, in so far as it is not
contrary to divine law, and provided it is not otherwise stipulated in canon
law.

The remittance to the civil law is referred to as the canonization of the civil law. It
involves the reception of the civil law into the juridical order of the Church,
whereby the Church adopts the civil law in place of its own legislation in respect
of a specific issue.

By way of example, CIC83 canon 1290 provides that “whatever the local civil law
decrees about contracts, both generally and specifically, and about the voiding of
contacts, is to be observe regarding matters which are subject to the governance
of the Church, and with the same effect, provided that the civil law is not contrary
to divine law, and that canon law does not provide otherwise”.

Second, there are a number of canons in the 1983 Code of Canon Law that
require the provisions of the civil law be observed. For example, in the matter of
contracts of employment CIC83 canon 1286 12 requires that “the civil laws
relating to labour and social life” be observed.

13. In respect of the issue of reporting allegations of child sexual abuse, it is
necessary to consider in the first instance the 1917 Code of Canon Law.

CIC17 canon 2198 provided that an offense which violates the law of both Church
and State may be punished by both. Among such, in accordance with CIC17
canon 2359 §2, was a crime committed against the sixth commandment with a
minor under the age of sixteen years.

The 1917 Code of Canon Law provided in canon 120 §1 that “all law suits against
clerics, both civil and criminal, must be brought into the ecclesiastical court,
unless other provisions have been legitimately made for some countries”. This
was referred to as the privilegium fori, but it did not mean that a priest could not
be taken to the civil courts in the matter of sexual abuse of a minor.

On the contrary, CIC17 canon 120 §2 stated that a priest could be sued in the
civil court provided the diocesan Bishop gave permission. The law further stated
that the Bishop “should not refuse such permission without a just and serious
reason, especially when the plaintiff was a lay person”.

The 1917 Code of Canon Law did not prohibit any person from going to the
secular courts in respect of the issue of child sexual abuse committed by a priest.
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The privilegium fori was abolished with the promulgation of the revised Code of
Canon Law which came into effect on 27 November 1983. Consequently any
person who seeks to make a claim of sexual abuse against a priest can go
immediately and directly to the civil law.

In respect of the issue of reporting allegations of child sexual abuse, there are no
norms in the 1983 Code of Canon Law that override or replace any applicable civil
law obligations.

On 3 May 2011 the Congregation for the Doctrine of the Faith issued a Circular
Letter to assist Episcopal Conferences in developing guidelines for dealing with
cases of sexual abuse of minors perpetrated by clerics.

The General Considerations articulated at the beginning of this Letter included the
following statement regarding Cooperation with Civil Authority:

Sexual abuse of minors is not just a canonical delict but also a crime
prosecuted by civil law. Although relations with civil authority will differ in
various countries, nevertheless it is important to cooperate with such
authority within their responsibilities. Specifically, without prejudice to the
sacramental internal forum, the prescriptions of civil law regarding the
reporting of such crimes to the designated authority should always be
followed. This collaboration, moreover, not only concerns cases of abuse
committed by clerics, but also those cases which involve religious or lay
persons who function in ecclesiastical structures.

On 6 February 2012 the then Prefect of the Congregation for the Doctrine of the
Faith, reiterating the statement of the Circular Letter, said:

Certainly no less important than any of the other elements, the
cooperation of the Church with civil authorities in these cases recognizes
the fundamental truth that the sexual abuse of minors is not only a crime
in canon law, but is also a crime that violates criminal laws in most civil
jurisdictions. Since civil laws vary from nation to nation, and the
interaction between Church officials and civil authorities may be different
from one nation to another, the manner in which this cooperation takes
place will necessarily differ in various countries as well. The principle,
however, must remain the same. The Church has an obligation to
cooperate with the requirements of civil law regarding the reporting of
such crimes to the appropriate authorities. Such cooperation naturally
extends also to accusations of sexual abuse by religious or laity who work
or volunteer in Church institutions and programs. In this regard, Church
officials must avoid any compromise of the sacramental internal forum,
which must remain inviolable.
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15.

3. (@) In concise terms, with respect to allegations of child sexual abuse
committed by a priest the Canon law requirements for a Bishop to
undertake an investigation of such allegations and applicable procedures.
Please summarise the position as at (i) 1956, (ii) 1976; (iii)) 1983-1987;
(iv) 1993-1995; and (v) the present time.

(i) 1956

The 1917 Code of Canon Law provided in canons 1939-1946 the procedure for
investigating information received by the Bishop in respect of a canonical offence.

However, on 9 June 1922 the Congregation for the Doctrine of the Faith [then
called Congregation of the Holy Office] issued an Instruction on the manner of
proceeding in the investigation and prosecution of certain canonical crimes,
including that of sexual abuse of minors. This document was issued in strict
secrecy and it was never published in the official publication of the Holy See, Acta
Apostolicae Sedis.

There are diverse views as to whether every diocesan Bishop received this
document. According to the Congregation for the Doctrine of the Faith, the 1922
Instruction was given as needed to bishops who had to deal with particular cases
such as sexual abuse of children.

According to this Instruction, if the Bishop received information about an alleged
sexual abuse of a minor by a priest and he judged that it indicated a crime may
have been committed, he was obliged to proceed immediately with an
investigation, “so that it may be determined whether the accusation has any
basis and what that may be”. He could conduct the investigation personally or
appoint another priest to do it. The person making the allegation is to be
interviewed under oath. The archives are to be accessed to see if any other
accusations have been made against the priest. The investigation involved taking
evidence from the accuser under oath, testing the credibility of the allegations by
examining witnesses who know both the accuser and the accused, and
interviewing witnesses who may be able to offer testimony about the alleged
crime.

With the closure of the investigation the Bishop, having consulted the Promoter of
Justice, has four options:

1) if the allegation is completely unfounded, he is to order this fact to be
declared in the acts, and the documents of accusation are to be destroyed;

2) if the evidence of a crime is vague and indeterminate, or uncertain, he is
to order the acts to be kept in the secret archive, to be brought up again
should anything else happen in the future;

3) if, however, the evidence of a crime is considered grave enough, but not
yet sufficient to file a formal complaint he is to order that the accused be
admonished according to the norm of CIC17 canon 2307, adding, if
necessary, the explicit threat of a trial should some other new accusation
be brought against him. The acts are to be kept in the secret archive, and
vigilance is to be exercised for a period with regard to the conduct of the
accused [CIC17 canon 1946 §2 2°];

4) if certain or at least probable arguments exist for bringing the accused to
trial, he should order the priest to be cited and formally charged.

10
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The Bishop upen receiving an allegation of sexual abuse of a minor by a priest
had to immediately inform the Apostolic See and also as to the outcome of the
case if it proceeded to an ecclesiastical trial.

If it were to be argued that the Bishop was either ignorant of the Instruction or
did not possess the Instruction, then he would still be obliged to act in accordance
with the norms of canon law - CIC17 canons 1939-1946.

The allegation had to be investigated either by the Bishop or a priest appointed
by the Bishop. [CIC17 canons 1940, 1944] The investigation was to be secret and
conducted with the greatest caution, lest the good reputation of any person be
endangered. [CIC17 canon 1943] The Bishop had to decide when there were
sufficient reasons to institute the judicial investigation. [CIC17 canon 1942]

When the investigation was completed, the acts of the investigation with the
investigator's own opinion were presented to the Bishop. Three outcomes were
possible:

* if there were certain or at least probable and sufficient reasons for
instituting a criminal trial, the priest was to be summoned to appear and
the trial conducted in accordance with the law;

» if the allegation seemed to lack a solid foundation a decree was to be
issued to that effect and all the acts of the investigation preserved in the
secret archives;

+ if there were indications of an offense but not sufficient proofs to institute
a trial, the acts were to be preserved in the secret archives and the
conduct of the suspected person watched; if the Bishop judged it advisable
the suspect was to be interviewed and if there was a reasen for doing so
the Bishop was to give him an admonition. [CIC17 canon 1946]

(ii) 1976
In 1976 the 1917 Code of Canon Law was still in force.

However, on 16 March 1962 the Congregation of the Holy Office issued the
Instruction — Crimen sollicitationis - to replace the 1922 Instruction. The 1922
and 1962 Instructions are identical in content although the 1962 Instruction
contained an Appendix with formulas to be used during the process. The
Instruction was addressed to Bishops and other Local Ordinaries and stated that it
was "to be kept carefully in the secret archive for internal use” and that it was
“not to be published or augmented with commentaries”.

Whether this Instruction reached every diocesan bishop is questioned. According
to the Congregation for the Doctrine of the Faith “copies of the 1962 re-print
were meant to be given to the Bishops gathering for the Second Vatican Council
(1962-1965). A few copies of this re-print were handed out to bishops who, in the
meantime, needed to process cases reserved to the Holy Office but, most of the
copies were never distributed”.

The situation in 1976 is the same as has been outlined in nn.15-16 above for the
year 1956.

11
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19.

20.

(iii) 1983-1987

The revised Code of Canon Law came into effect on 27 November 1983, and in
accordance with the norm of law in CIC83 canon 6 §1 3°, the 1962 Instruction
would cease to have legal effect.

However, the then Cardinal Ratzinger, Prefect of the Congregation for the
Doctrine of the Faith, on 18 May 2001 stated that the “Instruction Crimen
Sollicitationis, issued by the Supreme Sacred Congregation of the Holy Office on
March 16, 1962, [remained] in force until now”.

Consequently in 1983-1987 the Bishop was to deal with allegations of sexual
abuse in accordance with the procedure established in the 1962 Instruction.

The Instruction required a proper investigation into allegations of sexual abuse by
a priest.

Even if a Bishop was not aware of his obligation to follow the procedure of the
1962 Instruction, the norms of CIC83 canon 1717-1719 required that he enquire,
either personally or through another suitable person, about the facts and
circumstances, and about the imputability of the offence, unless such an inquiry
seems entirely superfluous.

(iv) 1993-1995
The position as at 1993-1995 is the same as for the period 1983-1987.
(v) the present time

On 30 April 2001 Pope John Paul II issued an Apostolic Letter whereby he
promulgated Norms concerning the more grave delicts reserved to the
Congregation for the Doctrine of the Faith. The norms were published on 18 May
2001.

These norms were subject to amendment and a review was undertaken.
Subsequently Pope Benedict XVI approved and ordered the promulgation of
revised norms on 21 May 2010.

In accordance with these norms the following crimes are reserved to the
Congregation for the Doctrine of the Faith:

18 the delict against the sixth commandment of the Decalogue committed by
a cleric with a minor below the age of eighteen years; in this case, a
person who habitually lacks the use of reason is to be considered
equivalent to a minor.

29 the acquisition, possession, or distribution by a cleric of pornographic
images of minors under the age of fourteen, for purposes of sexual
gratification, by whatever means or using whatever technology.

A cleric who commits the delicts mentioned above in §1 is to be punished
according to the gravity of his crime, not excluding dismissal.

As a consequence of these norms CIC83 canon 1395 §2 was amended such that
the age limit of sixteen years was increased to eighteen years.

12
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As of 30 April 2001, if the Bishop receives a report of sexual abuse by a priest,
which has at least the semblance of truth, the preliminary investigation must be
completed and the Bishop is to forward the matter to the Congregation for the
Doctrine of the Faith which, unless it calls the case to itself due to particular
circumstances, will direct the Bishop how to proceed further.

The Bishop is obliged to undertake a preliminary investigation in accordance with
CIC83 canons 1717 and 1719 and then refer the matter to the Congregation for
the Doctrine of the Faith and await its direction.

If the Bishop “receives information, which has at least the semblance of truth,
about [this] offence, he is to enquire carefully, either personally or through
another suitable person, about the facts and circumstances, and about the
imputability of the offence, unless such an inquiry seems entirely superfluous”,
[CIC83 canon 1717 §1)] “Care is to be taken that this investigation does not call
into question anyone’s good name”, [CIC83 canon 1717 §2]

If the Bishop determines that the information lacks any semblance of truth, then
he is to commit the reasons for his decision in writing and the documentation is
to be preserved in the secret archive.

If the Bishop determines the information is credible he is obliged to conduct an
investigation, the purpose of which is to ascertain whether there are solid
grounds for determining that the cleric has violated canon 1395 §2.

The person conducting the investigation has “the same powers and obligations as
an auditor in a process (trial)”. [CIC83 canon 1717 §3] CIC83 canon 1428 §1
empowers the investigator to decide what “proofs are to be collected and the
manner of their collection”. The relevant canons in the 1983 Code of Canon Law
that govern the collection of proofs are canons 1526-1587.

The information assembled by the investigator may include:

Declarations [canons 1530-1538]

the statement of the person against whom the alleged crime was committed;
the statement of the person bringing forward the allegation, if not the victim;

the statement of the priest accused of the alleged crime;
all such declarations must be in writing.

Documentary Proof [canons 1539-1546]

* public ecclesiastical documentation cf, canon 1540 §1;
+ public civil documentation cf. canon 1540 §2;
« other documentation which is designated as private cf. canon 1540 §1.

Testimony of Witnesses [canons 1547-1573}

« the investigator can decide which persons are to be interviewed;

« all testimony obtained from witnesses is to be in writing; and if recorded
initially must be transcribed into writing - canon 1567 §2.

» witnesses must be given the opportunity to add or omit or vary the written
record before signing it.

13
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Experts [canons 1547-1573]

+ Included in the acts of the investigation could be reports from professional
persons given in their capacity as a professional, such as doctors, counselors,
psychologists and psychiatrists.

Access and Inspection [canon 1582-1583]

* The investigator may “visit some place or inspect some thing” as part of the
investigative process [canon 1582]. Such access or inspection is to be
recorded in a written document [canon 1583].

When it has been completed the investigator presents all the documentation
assembled during the investigation, together with a written report, to the Bishop.

The Bishop is required to transmit the documentation relating to the preliminary
investigation to the Congregation for the Doctrine of the Faith.

14
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As stated in CIC83 canon 1719 the documentation of the investigation comprises:

the acts of the investigation;

the decree of the Bishop by which the investigation is opened;
the decree of the Bishop by which the investigation is closed; and
all those matters which preceded the investigation.

. & ° @

Having received information which he judges has a semblance of truth that a
priest has violated CIC83 canon 1295 §2, the Bishop must issue a decree
establishing the investigation. This Decree is required irrespective of who
conducts the investigation. If a suitable person is appointed to undertake the
investigation then that person must be named in the Decree. The Decree must
also contain any specific directions given by the Bishop for the conduct of the
investigation.

When the investigation has been completed, the Bishop is to issue a decree
whereby the investigation is closed. This Decree is issued only after the
investigator has presented all the acts of the investigation to the Bishop.

Matters which preceded the investigation would include: the initial information
about the alleged crime received by the Bishop; the record of interview with the
person making the allegation; and the documentation, if any, of proceedings
already held in the courts.

The acts of the investigation comprise all the documentation assembled by the
investigator in carrying out the investigation.

CIC83 canon 1719 requires that all the documentation of the investigation is “to

be kept in the secret curial archives, if they are not necessary for the penal
process”.
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4. Whether Canon law imposes any (a) obligations or (b) restrictions upon a
Bishop or priest in terms of reporting to Police of allegations of child sexual
abuse committed by a priests and, if so, the nature of such obligations or
restrictions (including any change in the position from 1950 onwards as
per above).

The Code of Canon Law makes no reference to the obligations of a Bishop or a
priest reporting to Police of allegations of child sexual abuse committed by a
priest. The reason for this is that such is a matter of the civil law.

However the two statements, quoted in this Report in n.14 above, are without
ambiguity in stating that the prescriptions of civil law regarding the reporting of
such crimes to the designated authority should always be followed by “Church
officials” and that includes bishops and priests.

The only restriction upon a bishop or priest in reporting such allegations is
referred to in the two statements: “In this regard, Church officials must avoid any
compromise of the sacramental internal forum, which must remain inviolable”,
[cf. CIC83 canon 983 §1]

Therefore the only restriction on a bishop or a priest in reporting allegations of

sexual abuse is if his knowledge of the abuse committed by a priest was obtained
in the course of sacramental confession.
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5. In summary terms, a description of the evolution of any Church protocols
or procedure (whether or not mandated by Canon law) relating to the
reporting of allegations of child sexual abuse. To the extent applicable,
please include reference to any relevant directives or guidelines provided
by the Congregation for the Doctrine of the Faith or the Vatican.

In April 1992 the Australian Bishops Conference approved a Protocol for dealing
with Allegations of Criminal Behaviour.

The Protocol was not promulgated as ecclesiastical law and did not in any way
affect the obligations of the Bishop in canon law. Nevertheless, the Protocol was
to be observed by a diocesan Bishop if an accusation was made against a priest in
his Diocese.

If the Bishop “received information of alleged criminal behavior” the Protocol
[6.1] required him to refer the matter “immediately to the Special Issues
Resource Group”, which was to ensure a preliminary investigation was
undertaken [7.1-7.5] and then report to the Bishop [7.6].

If the report considered “there is substance to the complaint and the matter
requires further investigation” the Bishop was “forthwith (within hours)” to
require the priest “to attend for an interview” [8.1]. If the matter was to be
investigated further the priest was to stand down [administrative leave] from his
“public duties” [9.1].

As the Protocol did not in any way affect the obligations of the Bishop in canon
law, the Bishop was obliged to act in accordance with the norms of canon law.
Therefore, if it was established that the priest had, as stated in CIC83 canon 1395
§2, “offended in other ways against the sixth commandment of the Dialogue with
a minor under the age of sixteen years” the Bishop was to proceed according to
the 1962 Instruction.

In December 1996 the Australian Catholic Bishops Conference and the Australian
Conference of Leaders of Religious Institutes adopted Towards Healing Principles
and procedures in responding to complaints of sexual abuse against Personnel of
the Catholic Church in Australia. This document was comprehensively revised in
2000 and again in January 2010.

The 2010 Towards Healing provides principles and procedures in responding to
complaints of abuse against personnel of the Catholic Church in Australia.

As with the 1992 Protocol, Towards Healing is not ecclesiastical law and does not
in any way affect the obligations a Bishop has in canon law in respect of
allegations of sexual abuse committed by a priest.

The legislation promulgated 30 April 2001 and 21 May 2012 by the Apostolic See
in respect of the delict of sexual abuse of minors, the competency of the
Congregation for the Doctrine of the Faith with regard to that crime and
procedure for dealing with such an offence have been addressed in n.20 of this
Report.
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THE “"SECRET ARCHIVE"”

6. In concise terms, a description of the Canon law requirements for the
establishment and maintenance of a “secret archive” (cf. Canon 489)
including:

(a) What is the nature of a secret archive?;

(b) What type of documents should be stored in the secret archive, and
why?;

(c) Should documents relating to allegations of child sexual abuse be
stored in a secret archive?;

(d) Who has responsibility for and control of such secret archive and
documents?;

(e) Which persons are permitted access to documents in such secret
archive?;

(f) What are the requirements for (i) retention, and (ii) destruction of
documents held in the secret archive?

29. CIC83 canons 486-491 regulate ecclesiastical archives in respect of a diocese.
The law refers to three types of archives: general; secret; and historical.

Each diocesan curia [diocesan/chancery office] must have a general archive
where documents are to be properly filed and kept under lock and key. The
custody of the general archive is the responsibility of the Bishop and the
Chancellor, from whom permission must be obtained to access the general
archive. It is not permitted to remove documents from the general archive except
for a short time and only with the permission of the Bishop or the Chancellor, [cf.
CIC83 canons 486 §2, 487, 488]

CIC83 canon 489 §2 establishes the obligation that each diocesan curia must
have “a secret archive” which is separate from the general archive or by way of
exception it can be located in a specially secured portion of the general archive,
provided that it cannot be removed.

(a) What is the nature of a secret archive?

30. The nature of the secret archive is determined by reason of the documents which
are to be kept in it, the custody of the archive, the access to the archive and the
prohibition against removal of documents from the archive.

(b) What type of documents should be stored in the secret archive, and why?

31. The law determines certain documents which are to be kept in the secret archive.

In the 1983 Code of Canon Law canons 269 2°, 377 §2, 413 §2, 489 §2, 1082,

1133, 1339 §2, and 1717 §3 indicate documentation is to be kept in the secret
archive.

The Bishop has the authority to determine other documentation which is to be
kept in the secret archive,

The documentation to be kept in the secret archive is usually highly confidential
or personal and may include matters of conscience.
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(c) Should documents relating to allegations of child sexual abuse be stored in a
secret archive?

Canon 1719 83 explicitly states that the documentation pertaining to the
preliminary investigation in accordance with canon 1717 must be kept in the
secret archive.

Also, if the documentation received by the Bishop about sexual abuse of a minor
was judged not to have a semblance of truth, this should be kept in the secret
archive.

(d) Who has responsibility for and control of such secret archive and documents?

In accordance with the norm of law in CIC83 canon 490 §1 “only the Bishop is to
have the key of the secret archive” and in canon 490 §3 “documents are not to
be removed from the secret archive”,

(e) Which persons are permitted access to documents in such secret archive?

Only the Bishop has the right to access the secret archive and the permission of
the Bishop is required for any other person, including the Chancellor, to access
the secret archive.

(f) What are the requirements for (i) retention, and (ii) destruction of documents
held in the secret archive?

CIC83 canon 489 §2 regulates the retention of documents in the secret archive
by way of identifying what, and when, certain documents are to be destroyed.

The law states: “Each year documents of criminal cases concerning moral matters
are to be destroyed whenever the guilty parties have died, or ten years have
elapsed since a condemnatory sentence concluded the affair. A short summary of
the facts is to be kept, together with the text of the definitive judgement”.

The only documents in the secret archive to which this norm applies are those
pertaining to an ecclesiastical criminal trial which reached a definitive judgement
in respect of moral matters. This includes trials with regard to an offence of
sexual abuse against a minor.

There are two situations provided for CIC83 canon 489 §2. First, the priest who
was found guilty of the crime of sexual abuse of a minor has died; and second,
the priest who was found guilty in an ecclesiastical trial which concluded ten
years ago and still lives.

In these instances not all the information is destroyed because the law requires
“a short summary of the facts is to be kept, together with the text of the
definitive judgement”. The judgment must set out the facts of the particular case,
the law that is applicable, and the arguments and reasons by which the tribunal
reached the decision.
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36.

37;

38.

Canon 489 §2 states that “Each year documents of criminal cases concerning
moral matters are to be destroyed whenever the guilty parties have died, or ten
years have elapsed since a condemnatory sentence concluded the affair. A short
summary of the facts is to be kept, together with the text of the definitive
Jjudgement.

In this respect:

(a) Is a Bishop bound or expected to follow Canon 489 §2 and destroy
documents as contemplated by that canon? What consequences follow,
under Canon law, if he does not do so?

A Bishop is obliged to observe the laws of the Church, indeed CIC83 canon 392
§1 states that he is to promote “the observance of all ecclesiastical laws”.

The failure of a Bishop to observe the norm of law in CIC83 canon 489 §2 does
not constitute a crime in canon law and hence no penal action can be taken
against a Bishop who does so.

(b) Does Canon 489 §2 have the effect that documents are required to be
destroyed under Canon law 10 years after the perpetrator had died and
which thus may not be later available to Police who later may be
investigating allegations of concealment (by Church officials) of offences
committed by the perpetrator?

If a Bishop does destroy the documents of an ecclesiastical trial relating to a
priest found guilty of sexual abuse of a minor in accordance with CIC83 canon
489 §2, not all the information is destroyed.

The law requires “a short summary of the facts is to be kept, together with the
text of the definitive judgement”. This documentation remains perpetually in the
secret archive.

(c) How does the apparently mandatory language of Canon 489 §2 co-exist
with any civil law obligations that may exist regarding the retention of
documents?

The two statements quoted in n.14 of this Report in reference to co-operation
with civil authorities were concerned with the reporting of allegations of sexual
abuse.

The statement of the Apostolic See that “sexual abuse of minors is not just a
canonical delict but also a crime prosecuted by civil law” is the foundation for the
co-operation in these matters but it is also the acknowledgment that the
provisions of the civil law is to be observed. In my opinion this must extend to
the retention of records relating to sexual abuse of minors under the age of
eighteen years.

Until some other provision is made by the Apostolic See, it is my opinion that a

diocesan bishop can dispense from the obligation to destroy the documentation
required by CIC83 canon 489 §2.
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LAICISATION AND IMPEDIMENTS TO EXERCISE OF MINISTRY

39,

40.

41.

42.

8. What is meant by the laicization of a priest (under Canon law) and
whether or not it is the same as dismissal?

By virtue of his ordination a priest acquires the juridical status of a cleric. This
juridical status can be lost only through death or the procedures established in
canon law. Two ways in which the cleric can lose the clerical state are: dismissal
and dispensation.

CIC83 canon 290 2° states that “a cleric loses the clerical state by a penalty of
dismissal legitimately imposed”. Dismissal is the punishment of a cleric who has
committed a crime for which the penalty includes dismissal from the clerical
state. The penalty must be imposed in accordance with the norms of canon law.

CIC83 canon 290 3° states: “a cleric loses the clerical state by rescript of the
Apostolic See”. The Apostolic See, that is, the Congregation for Clergy, issues a
document [rescript] whereby the cleric is dispensed from the obligations he
undertook by virtue of his ordination. This process is referred to as “laicisation”
because a cleric who loses the clerical state is in law a lay person.

9, What steps were required under Canon law to:
(a) remove a priest’s faculties as at 19937

As stated in n.10 of this Report the Bishop freely grants faculties to a priest, they
are not something to which he is entitled. To withdraw faculties is an
administrative act by the Bishop and is subject the provisions of canon law for
executing such acts.

In accordance with CIC83 canon 50 the Bishop, before issuing a decree to
withdraw faculties from a priest, must “seek out the necessary information and
proofs and, insofar as possible, to consult (the priest) whose rights could be
harmed”.

In accordance with CIC83 canon 51 the Bishop's decree “must be issued in
writing” and must “express, at least in summary form, the reasons for the
decision”.

(b) laicise a priest as at 1995?

The procedure is established by the Apostolic See and the current norms were
promulgated on 14 October 1980. The documentation required is to be assembled
by the Bishop or, as is usual, a priest delegated by him. All such documentation is
then forwarded to the Apostolic See.

The primary and essential requirement is that the priest must present a petition
to the Roman Pontiff in which he must state the reasons for which he is seeking
the dispensation and why his decision to do so is irrevocable. The petition must
include his personal history including family background and upbringing, seminary
formation and priestly ministry. The Bishop must add his opinion including the
pastoral efforts made to assist the priest remain in ministry.

(a) if the process involved in either (a) or (b) above has since changed, please
summarise the change and the basis thereof.

There have been no changes to the procedure in respect of either matter.
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43.

10. (a) To what extent did the letter dated 19 October 1995 from Bishop
Leo Clarke to Fr Denis McAlinden (copy attached) correctly set out
the applicable Canon law process as at that date?

In light of the content of the letter I would understand Bishop Clarke had formed
the view that: first, Fr McAlinden should no longer be regarded as a cleric or
belong to the clerical state with its obligations and rights; and second, Fr
McAlinden was not suitable to exercise the priestly ministry.

In respect of the first Fr McAlinden was requested “to petition the Holy See for a
Rescript of Laicization”. As the petition is to be made freely by the priest such a
request by the Bishop could be regarded as a breach of the procedure.

In respect of the second matter, the Bishop proposed to act in accordance with
CIC83 canon 1044 §2 which states that a priest is impeded from the exercise of
his priestly ministry if he “suffers from insanity or some psychological infirmity ...
until such time as the [Bishop], having consulted an expert, has allowed” him to
exercise his ministry.

The process as described in the letter includes matters already stated in the law,
such as the right to propose recourse against the decree [c¢f. CIC83 canon 221
§1]. It appears that the procedural issues stated in the final paragraph on page
one of the letter have been adapted from the canons regulating the process of
the removal of a priest from the office of parish priest. In my view this did not
correctly set out the applicable Canon law process.

To issue a decree in respect of CIC83 canon 1044 §2 is an administrative act, and
therefore the Bishop was obliged to observe the norms of law in CIC83 canons 50
and 51.

It is to be noted that one of the principles adopted for the revision of the Code of
Canon Law was: "The use of power in the Church must not become arbitrary,
because natural law prohibits such arbitrary use of power, as do also divine
positive law and the law of the Church”.'” Power can be used arbitrarily both by
commission and omission.

First, the Bishop was obliged "to seek out the necessary information and proofs
and, insofar as possible, to consult (the priest) whose rights could be harmed”.
The diocesan Bishop must have the evidence, having consulted experts, that the
priest does suffer from some psychological infirmity such that the priest is to be
prohibited [impeded] from exercising his priestly ministry.

In reaching his decision the diocesan Bishop is obliged to consider all the relevant
evidence available to him. Such evidence would include any previous behavioural
issues in respect of the priest that are relevant to the issue of the psychological
infirmity. The Bishop is then obliged to consult with the priest, if possible. How
that consultation process takes place is to be determined by the Bishop.

Second, in accordance with CIC83 canon 51 the Bishop must issue a written
decree in which he must express “at least in summary form, the reasons for the
decision”. These reasons must relate to the law and the facts.

Pontifical Commission for the Revision of the Code of Canon Law, Communicationes 1
(1969) 82.
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44,

(b) Did the reference (in the letter dated 19 October 1995 to “your
good name will be protected .." reflect an applicable Canon law
requirement?

It is my opinion that this statement has been taken from CIC83 canon 1717 §2
pertaining to the preliminary investigation into an alleged crime.

The procedure to be followed by the Bishop in the matter of the existence of a
psychological infirmity is of its nature confidential, but it is not an investigation
into a crime.

Moreover, if it was established that Fr McAlinden was impeded from the exercise
of orders, the decree which must be issued in writing by the Bishop is a document
of the external forum and the fact that Fr McAlinden was impeded from the
exercise of his priestly ministry would be publicly known.

As a rule a priest is regarded to be in good standing if he is able to exercise his
ministry. A decree that a priest because of a psychological infirmity is unable to
exercise his ministry does not mean he is not in good standing. Such a situation
ought not be detrimental to a priest’s good name.

47%”14,\;

Rodger J Austin 3 July 2013
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ANNEXURE *A’
CURRICULUM VITAE
DR RODGER J AUSTIN JCD STL
Summary

I was born in Sydney on 13 August 1939. I am a canon lawyer. I obtained a degree in
theology in Sydney in 1967 and a doctorate in canon law in Rome in 1972. I was a
lecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-1996. I
was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of the
Tribunal of Appeal for Australia and New Zealand 1981-2004. I was ordained a priest In
1967 and obtained a dispensation from all obligations arising from ordination in 2004, I
held various ecclesiastical offices in the Diocese of Wollongong and the Archdiocese of
Sydney between 1972 and 1989. I was Assistant Secretary to the Australian Catholic
Bishops Conference in Canberra 1989-1991. I have served as a Director of a number of
not-for-profit Church organisations. I have contributed to theological and canonical
journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consultant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organizations
and individuals. I am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

Qualifications  STL Licentiate in Theology
Ecclesiastical Faculty of Sydney, Manly, 1967

JCD Docterate in Canon Law
Pontifical Urban University, Rome, 1972

Professional
Appointments 1972-1975 Lecturer in Canon lLaw
Theological Faculty of Sydney, Manly

1972-1975 Lecturer in Canon Law
Marist Fathers Seminary, Sydney

1975-1989 Lecturer in Canon Law
Catholic Theotogical Union, Hunter's Hill

1982-1989 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1984-1989 Lecturer in Canon Law
Catholic Institute of Sydney, Manly

1991-1996 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1979-2004 Judge Ecclesiastical Regional Tribunal of
Sydney

1981-2004 Judge Ecclesiastical Tribunal of Appeal for
Australia and New Zealand
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Ministerial
Appointments

Present

Board commitments

2005 Advocate for the Ecclesiastical Regional Tribunal of
Sydney and Ecclesiastical Tribunal of Appeal for Australia
and New Zealand

1972-1983 In the Catholic Diocese of Wollongong:
Chancellor; Diocesan Consultor; Bishop’s Secretary; Director
of Centacare; Member of Council of Priests, Diocesan
Welfare and Liturgical Commissions.

1984-1989 In the Catholic Archdiocese of Sydney:
Episcopal Vicar for Religious

1989-1991 Assistant Secretary Australian Catholic Bishops’
Conference Canberra

1991-2004 Independent Canon Law Consultant

*2004 dispensed from obligations undertaken in ordination
to priesthood in 1967; returned to the status of a lay person
in the Church.

2004 - Canon Law Advisor and Consultant

Chairman of the Board of Directors of Our Lay of

Consolation Aged Care Services Limited

Director of the Canon Law Society of Australia and New
Zealand

Professional

Activities Member of the Canon Law Society of Australia and New
Zealand
Member of the Canon Law Society of Great Britain and
Ireland
Member of the Canon Law Society of America
Member of the City of Sydney Law Society
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REPORT
OF
DR RODGER JOSEPH AUSTIN JcD STL

Author of this Report

I, the undersigned, Rodger Joseph Austin, am the author of this Report. I was born on
13 August 1939. I am a canon lawyer. I obtained a degree in theology [STL] from the
Ecclesiastical Theological Faculty of Sydney in 1967 and a doctorate in canon law [ICD]
from the Pontifical Urban University, Rome in 1972.

I was a lecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-
1996. I was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of
the Tribunal of Appeal for Australia and New Zealand 1981-2004. I was ordained a priest
in 1967 and Pope John Paul II dispensed me from all obligations arising from ordination
in 2004. I held various ecclesiastical offices in the Diocese of Wollongong and the
Archdiocese of Sydney between 1972 and 1989. I was Assistant Secretary to the
Australian Catholic Bishops Conference in Canberra 1989-1991. I have contributed to
theological and canonical journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consuitant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organisations
and individuals. I am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

My Curriculum Vitae Is annexed to this Report as Annexure ‘A",
Agreement to Expert Witness Code of Conduct

I, Rodger Joseph Austin, acknowledge for the purpose of Rule 31.23 of the Uniform Civil
Procedure Rules 2005 that I have read the Expert Witness Code of Conduct in Schedule
7 to the Rules and agree to be bound by it.

I have been requested to provide an expert report with respect to the following matters.
Structure of the Catholic Church in Australia

1 Please provide a brief outline of the structure of the Catholic Church in Australia
including the archdioceses and dioceses {(geographical and non-geographical).

Definitions
2. Please provide a concise definition of the following terms:

Coadjutor Bishop;

Cotiege of Consultors;

Consultor;

Council of Priests;

Episcopate;

Excardinate;

Metropolitan [for example metropolitan diocese or metropolitan bishop;
Vicar capitular; and

Vicar general.

TTemeange
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STRUCTURE OF THE CATHOLIC CHURCH IN AUSTRALIA

I note here that all references to canens in this Report are to canons of the 1983 Code of
Canon Law.

The teaching of the Catholic Church is that the Church is a communion of particular
Churches. The Church is to be understood with her double dimension and reality:
universal and particutar. It is not a monolithic structure made up of a variety of divisions.

The universal Church

The universal Church is the community of all Catholics throughout the world. The Pope,
as the Bishop of the Church of Rome, is the Chief Pastor of the universal Church and by
virtue of his office has full, supreme and universal authority over the whole Church.

The particular Church

A particular Church is a portion of the People of God entrusted to a bishop to be
shepherded by him with the cooperation of the priests. The Bishop is not the delegate of
the Roman Pontiff but governs the particular Church as the vicar and ambassador of
Christ.

The Latin and the Eastern Churches

The universal Church has traditionally been distinguished into ‘East’ and ‘West’, such
geographical designations arising from the division of the Roman Empire in the third
century. The universal Church comprises twenty-one Eastern Churches and the one Latin
or Roman Church.

The Code of Canon Law which came into effect on 27 November 1983 governs the Latin
Church and the Eastern Churches are governed by the Code of Canons of the Eastern
Churches which came in to effect on 1 October 1991.

In the Latin Church a particular church is called a diocese and in the Eastern Churches it
is called an eparchy.

In Australia the vast majority of Catholics belong to the Latin Church. However five
Eastern Churches have established eparchies for the members of their Churches living in
Australia: the Ukrainian Church; the Maronite Church; the Melkite Church; the Chaldean
Church; and the Syro-Malabar Church. These five particular Churches comprise those
Catholics who belong to that Eastern Church by reason of their baptism.

Australia

What follows in this part of the Report pertains only to the Latin Church.

1. Particular Churches [dioceses/archdioceses]

The fundamental and primary reality of the Catholic Church in Australia is the particular
Churches. There are twenty-eight particular Churches. These dioceses [21] and
archdioceses [7] are defined by territory, such that each Church comprises all the

Catholics who live within a specific territory. The territory is determined in the
establishment of the diocese but can be altered at a future time. [canons 372, 373]
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The Bishop of each diocese possesses all the ordinary, proper and immediate power
required for the exercise of his pastoral office, without prejudice to the supreme
authority of the Roman Pontiff. [canons 381 §1, 391 §1]

Each diocesan Bishop is immediately subject to the authority of the Roman Pontiff and is
accountable to him, for the exercise of the pastoral governance of the diocese.

2. Ecclesiastical Provinces

An ecclesiastical province is established by the Roman Pontiff. A province is a grouping of
a number of neighbouring dioceses under the presidency of one of the dioceses, as
determined in the establishment of the province. [cf. canon 431 §1] The diocese to
which the presidency is ascribed is called an ‘archdiocese’ and the bishop an
‘archbishop’. The archbishop is called ‘the Metropolitan’ and the archdiocese is referred
to as a ‘Metropolitan See’. The other dioceses which constitute the province are called
suffragan dioceses.

The purpose of an ecclesiastical province is “to promote common pastoral action among
the dioceses and foster more closely relations between the diocesan Bishops”. [cf. canon
431 §1]

In respect of an ecclesiastical province, authority is exercised by the Metropolitan and
the provincial council.

The Metropolitan has no power of governance over the suffragan dioceses, other than as
specifically provided for in canon 436 §1. [canon 436 §3] The Metropolitan is competent:
to see that faith and ecclesiastical discipline are carefully observed in the Province and to
notify the Roman Pontiff if there are any abuses; to conduct a canonical visitation if the
suffragan Bishop has neglected it, provided that the Apostolic See has given its prior
approval; and to appoint a diocesan administrator when a suffragan diocese becomes
vacant, if the college of consultors has failed to do so as required by canon 421 §1.

The provincial council has the power of governance especially legislative power. Any laws
drawn up by a provincial council are only promulgated once they have been reviewed by
the Apostolic See. [canon 446] No provincial council has been held in Australia since the
1983 Code of Canon Law came into effect.

In Australia there are five ecclesiastical provinces ~ Adelaide, Brisbane, Melbourne, Perth
and Sydney.

The five metropolitan sees are:
* the Archdiocese of Adelaide with two suffragan dioceses ~ Port Pirie and Darwin;

» the Archdiocese of Brisbane with four suffragan dicceses - Cairns, Rockhampton,
Toowoomba and Townsville;

= the Archdiocese of Melbourne with three suffragan dioceses - Ballarat, Sale and
Sandhurst;

* the Archdiocese of Sydney with nine suffragan dioceses - Armidale, Bathurst,
Broken Bay, Lismore, Maitland-Newcastle, Parramatta, Wagga Wagga, Wilcannia-
Forbes and Wollongong.

The Archbishop of each of the Metropolitan Sees is an Archbishop. The Archbishop of
Sydney is also a member of the College of Cardinals whose task is to assist the Roman
Pontiff is his governance of the universal Church.

3
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There are two other issues to be noted in this context.

First, whilst a diocese which is designated a metropolitan seeis called an archdiocese,
other dioceses are, for specific reasons, established as an archdiocese and the diocesan
bishop an archbishop.

In Australia there are two such archdioceses: the Archdiocese of Canberra-Goulburn and
the Archdiocese of Hobart. As archdioceses these two particular Churches do not belong
to an ecclesiastical province. Nevertheless, they are required to relate to a province. The
Archdiocese of Canberra-Goulburn relates to the Province of Sydney and the Archdiocese
of Hobart relates to the Province of Melbourne.

Second, there are two Ordinariates established in Australia. The first, the Military
Ordinariate, was established in 1986 and comprises all those Catholics who are members
of the Armed Forces and includes their spouses and children. The second, the Personal
Ordinariate of Our Lady of the Southern Cross, was established in 2012 and comprises
those Anglicans who come into full communion with the Catholic Church. The pastoral
care of the members of these Ordinariates is entrusted to an Ordinary appointed by the
Pope.

Neither of these structures are particular Churches although in terms of law they are
equated with a diocese and the ordinary with a diocesan bishop. Neither of them are part
of an ecclesiastical province.

The Bishops Conference

The Australian Bishops Conference, established by the Apostolic See, is an assembly of
the Bishops in Australia. The purpose of a Bishops Conference is to provide the structure
in which the bishops jointly exercise certain pastoral functions for the good of the
Church. It is a means whereby bishops can address issues which confront the whole
nation. [canon 447]

By law, the membership of the Bishops Conference includes those who preside over ail
the particular Churches [diocesan bishops] in Australia as well as those who are
equivalent to them in law, for example those who govern a diocese when it is vacant
[diocesan administrator], the two aforementioned Ordinaries, as well as auxiliary bishops
and coadjutor bishops. The Bishops of the Eparchies of the Eastern Churches may be
accorded membership of the Conference, if its statutes approved by the Apostolic See so
provide, otherwise they may be invited to attend. [cancn 450]

The Bishops Conference has authority to make decisions which are binding but only in
those matters prescribed in the universal law of the Church or by special mandate of the
Apostolic See. [canon 455 §1] Such decisions are reviewed by the Apostolic See before
promulgation. [canon 455 §2] Apart from these matters the Bishops Conference does
not possess authority over a diocese/archdiocese or its bishop/archbishop. [canon 455

§11.

As a permanent institution, the Bishops Conference has its own internal structures
including a general secretariat. [cf. canon 451]

The Apostolic Nuncio

The Apostolic Nuncio, appointed by the Roman Pontiff, represents the Pope to the
particular Churches in Australia and at the same time acts as the ambassador of the Holy
See to the Commonwealth Government according to international law. [cf. canons 363
and 365] Any assistance he may give to diocesan bishops must be without prejudice to
the exercise of their lawful power. [¢f. canon 364 2°]

4
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DEFINITIONS
Please provide a concise definition of the following terms.
a. Coadjutor bishop

A coadjutor bishop is a bishop who has been appointed by the Roman Pontiff to a specific
diocese to assist the incumbent diocesan bishop with his pastoral governance of the
diocese and who has the right to succession. The letter of appointment provides the
coadjutor bishop with special faculties, according to needs of the diocesan bishop and
the particular diocese. [canon 403 §3]

When the diocese becomes vacant, either by the death, resignation or transfer of the
incumbent diocesan bishop, the coadjutor bishop immediately becomes the Bishop of the
diocese. [canon 409 §1]

b. College of Consultors

The College of Consultors is established in each diocese. It is a permanent college of
priests, freely chosen from among the members of the Council of Priests, in a number
not less than six and not greater than twelve. Its purpose is to assist the Bishop in his
governance of the diocese in those matters determined by law, of which there are
sixteen in the Code of Canon Law. [canon 502 §1]

[ Consultor
A Consultor is a priest who is a member of the College of Consultors.
d. Council of Priests

The Council of Priest is mandatory in each diocese. The Council of Priests is a group of
priests who represent the priests [the presbyterium/presbyterate] who are incardinated
in the diocese and priests who are actually exercising the priestly ministry in the diocese.

Described as “the bishop’s senate”, the Council of Priests is consultative in nature and its
role is to assist the bishop in the governance of the diocese, so that the pastoral welfare
of people may be most effectively promoted. [canon 495 §1] The bishop is to consult
this Council on affairs of greater importance concerning the Christian life of the faithful
and the governance of the diocese. [canon 500 §2]

About half the members of the Council of Priests are elected by the priests; some are ex-
officio, for example the vicar general; and others can be freely appointed by the Bishop.
[canon 497]

e, Episcopate

Episcopate [also episcopacy] is a term used to refer to those who have been ordained
bishops and sometimes to refer collectively to all bishops or a group of bishops.

{ Excardinate

Incardination is the permanent attachment of an ordained minister to the diocese to
whose service he has committed himself. Excardination is the transfer of a cleric from
the diocese in which he is incardinated to another diocese in which he then becomes
incardinated. The process of excardination is regulated by canons 267-268.
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The term ‘metropolitan’ in reference to a diocese means an archdiocese that together
with its suffragan dioceses constitutes an ecclesiastical province. The archbishop of a
metropolitan archdiocese is called a ‘Metropolitan’. [cf. canon 435]

h, Vicar capitulat

When a diocese becomes vacant by the death, resignation, transfer or deprivation of the
bishop, a priest is elected to govern the diocese, provided that the Apostolic See has not
made some other provision.

Under the 1917 Code of Canon Law, the diocesan consultors elected the priest who was
to govern the diocese until the new bishop was appointed and took up his office as
Bishop of the diocese. The priest so elected was called the “Vicar capitular’.

Under the 1983 Code of Canon Law, which came into effect on 27 November 1983, the
College of Consultors elects the priest and he is called the “diocesan Administrator.
[canon 421 §1]

i Vicar general

The diocesan curia consists of those persons and structures which assist the diocesan
bishop in the governance of the diocese. Among those persons, the office of vicar
general is pre-eminent. The vicar general is a priest freely appointed by the diocesan
bishop. [cf. canons 475, 477 §1, 479]. If an auxiliary bishop or a coadjutor bishop is
appointed to a diocese, the bishop is required to appeint him as vicar general. [cf. canon
421 §1]

The vicar general by virtue of his office has the same executive power of governance
throughout the whole diocese that belongs by law to the diocesan bishop, with the
exception of those matters reserved to the bishop. The power of the vicar general is
ordinary, that is it is attached to the office, and vicarious, that is it derives from the
power of the bishop and is exercised in the name of the bishop. [cf. canons 479 §1, 131

A / Uit

Rodger J Austin 16 January 2014
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ANNEXURE ‘A"
CURRICULUM VITAE
DR RODGER J AUSTIN JCD STL
Summary

I was born in Sydney on 13 August 1939. I am a canon lawyer. I obtained a degree in
theology in Sydney in 1967 and a doctorate in canon law in Rome in 1972. T was a
fecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-1996, I
was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of the
Tribunal of Appeal for Australia and New Zealand 1981-2004. I was ordained a priest in
1967 and obtained a dispensation from all obligations arising from ordination in 2004. 1
held various ecclesiastical offices in the Diocese of Wollongong and the Archdiocese of
Sydney between 1972 and 1989. I was Assistant Secretary to the Australian Catholic
Bishops Conference in Canberra 1989-1991. I have served as a Director of a number of
not-for-profit Church organisations. I have contributed to theological and canonical
journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consultant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organizations
and individuals. I am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

Qualifications  STL Licentiate in Theology
Ecclesiastical Faculty of Sydney, Manly, 1967

JCD Doctorate in Canon Law
Pontifical Urban University, Rome, 1972

Professional
Appointments 1972-1975 Lecturer in Canon Law
Theological Faculty of Sydney, Manly

1972-1975 |ecturer in Canon Law
Marist Fathers Seminary, Sydney

1975-1989 Lecturer in Canon Law
Catholic Theological Union, Hunter's Hill

1982-1989 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1984-1989 Lecturer in Canon Law
Catholic Institute of Sydney, Manly

1991-1996 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1979-2004 Judge Ecclesiastical Regional Tribunal of
Sydney

1981-2004 Judge Ecclesiastical Tribunal of Appeal for
Australia and New Zealand
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Ministerial
Appointments

Present

Board commitments

Professional
Activities

2005 Advocate for the Ecclesiastical Regional Tribunal of
Sydney and Ecclesiastical Tribunal of Appeal for Australia
and New Zealand

1972-1983 In the Catholic Diocese of Wollongong:
Chancellor; Diocesan Consuitor; Bishop's Secretary; Director
of Centacare; Member of Council of Priests, Diocesan
Welfare and Liturgical Commissions.

1984-1989 In the Catholic Archdiocese of Sydney:
Episcopal Vicar for Religious

1989-1991 Assistant Secretary Australian Catholic Bishops’
Conference Canberra

1991-2004 Independent Canon Law Consultant

*2004 dispensed from obligations undertaken in ordination
to priesthood in 1967; returned to the status of a lay person
in the Church.

2004 - Canon Law Advisor and Consultant

Chairman of the Board of Directors of Our Lay of
Consolation Aged Care Services Limited

Director of the Canon Law Society of Australia and New
Zealand

Member of the Canon Law Society of Australia and New

Zealand

Member of the Canon Law Society of Great Britain and
Ireland

Member of the Canon Law Society of America

Member of the City of Sydney Law Society
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REPORT
OF
DR RODGER JOSEPH AUSTIN JcD STL

Author of this Report

I, the undersigned, Rodger Joseph Austin, am the author of this Report. I was born on
13 August 1939. I am a canon lawyer. I obtained a degree in theology [STL] from the
Ecclesiastical Theological Faculty of Sydney in 1967 and a doctorate in canon law [JCD]
from the Pontifical Urban University, Rome in 1972.

1 was a lecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-
1996. I was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of
the Tribunal of Appeal for Australia and New Zealand 1981-2004. I was ordained a priest
in 1967 and Pope John Paul II dispensed me from all obligations arising from ordination
in 2004. I held various ecclesiastical offices in the Diocese of Wollongong and the
Archdiocese of Sydney between 1972 and 1989. I was Assistant Secretary to the
Australian Catholic Bishops Conference in Canberra 1989-1991. I have contributed to
theological and canonical journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consultant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organisations
and individuals. I am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

My Curriculum Vitae is annexed to this Report as Annexure ‘A’.
Agreement to Expert Witness Code of Conduct

I, Rodger Joseph Austin, acknowledge for the purpose of Rule 31.23 of the Uniform Civil
Procedure Rules 2005 that 1 have read the Expert Witness Code of Conduct in Schedule
7 to the Rules and agree to be bound by it.

I have been requested to provide an expert report with respect to the following matters:

7 Please explain the role of the Congregation for the Doctrine of the Faith ("CDF"),
in particular with respect to complaints of child sexual abuse by clergy;

2. Please explain the role of the Apostolic Nunciature to the Holy See (including the
role of the Apostolic Nunciature with respect to communications between the Holy
See and Dioceses and whether all such communications would be conducted
through the Apostolic Nunciature);

3. Whether the CDF or any other dicastery within the Holy See (other than the
Apostolic Nunciature) would be expected to have documents relating to
complaints of child sexual abuse by Fletcher or McAlinden.
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PREFATORY NOTE OF EXPLANATION

See

The term ‘see’ is derived from the Latin word sedes which means a ‘seat’. In
Christian usage it came to refer to the authority of a bishop as well as the
location in which he exercised authority.

In the 1983 Code of Canon Law the word ‘see’ is used in reference to a diocese
[particular church] which is described as an ‘episcopal see’ [cf. canons 409, 412,
416]. If a diocese is established as a metropolitan archdiocese, it is referred to as
a ‘'metropolitan see’ [cf. canons 437, 440, 501].

See of Rome

St Peter was the first bishop of the See of Rome. The description ‘apostolic see’ in
reference to the Church of Rome and the authority of the Roman Pontiff was in
use as early as fifth century [cf. Ecumenical Council held at Ephesus in 431]. The
other term used in reference to the See of Rome is “"Holy See”. Both these terms
are used in the Code of Canon Law.

The Holy/Apostolic See

The juridical status of the Holy See is universally recognised to be international.
The Holy See is not a state but is recognised as parallel and somewhat analogous,
It is a signatory to the Vienna Convention 1969.

The Holy See enters into concordats with nations and other civil entities [cf.
canon 3]. Papal Legates [Apostolic Nuncio] have been appointed by the Roman
Pontiff to some one hundred and eighty nations [cf. canon 362] and are subject
to the norms of international law. The Holy See participates in some thirty four
Intergovernmental Organizations and Bodies and International Programmes.

Vatican City State

A distinct entity from the Holy See is the Vatican City State, established by
reason of the execution on 11 February 1929 and the ratification on 7 June 1929
of the Lateran Treaty between the Holy See and Italy. The Roman Pontiff is Head
of State and holds legislative, executive and judicial power in respect thereof.

The Vatican City State is universally recognised under international law. It
participates in some seven International and Intergovernmental Organizations.

Roman Curia

The Catholic Church is the community of all Catholics throughout the world of
which the Roman Pontiff [the Pope] is the Chief Pastor and in respect of which, by
virtue of his office, he has full, supreme and universal authority.

In the exercise of his pastoral ministry for the good and service of the universal
Church and the particular Churches, the Pope “usually conducts the affairs of the
Church through the Roman Curia which performs its function in his name and by
his authority”. [canon 360]

The Roman Curia, the origins of which are found in the Apostolic Constitution of
Pope Sixtus V of 22 January 1588, is a complex of institutes.
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The generic name grouping all of the bodies of the Roman Curia is ‘dicasteries’
among which are congregations, tribunals, councils and commissions.

The competency of each dicastery is regulated by the norms of law in the
Apostolic Constitution Pastor Bonus promulgated by Pope John Paul II on 28 June
1988 and which came into effect on 1 March 1989,

Legal definition

Canon 361 contains a definition, for the purposes of the Code of Canon Law, of
the terms Apostolic See and Holy See, which are used interchangeably in the
Code.

"In the Code the terms Apostolic See or Holy See mean not only the Roman
Pontiff, but also, unless the contrary is clear from the nature of things or from the
context, the institutes (departments) of the Roman Curia”.

The Congregation for the Doctrine of the Faith ("CDF”) is one of the dicasteries of
the Roman Curia. The competency of the CDF is to promote and safeguard the
doctrine on faith and morals. The CDF fulfils this task by ensuring the Catholic
faith is taught in its integrity, and that erroneous teachings or those which seem
to be contrary or dangerous to the Catholic faith are investigated and addressed.

The CDF also examines offences against faith and more serious ones in behavior
or the celebration of the sacraments which have been reported to it and, if need
be, proceeds to the declaration or imposition of canonical sanctions according to
the norm of both common or proper law. [cf. Apostolic Constitution Pastor Benus
Art. 48, 52]

Among the more serious canonical offences or crimes against morals reserved to
the CDF are: the delict against the sixth commandment of the Decalogue
committed by a cleric with a minor below the age of eighteen years, in this case,
a person who habitually lacks the use of reason is to be considered equivalent to
a minor; and

the acquisition, possession, or distribution by a cleric of pornographic images of
minors under the age of fourteen years, for the purposes of sexual gratification,
by whatever means or using whatever technology. [cf. Norms promulgated for
the Congregation of the Doctrine of the Faith, 30 April 2001]

The competency of the CDF is exclusive in respect of these crimes.

Whenever a Bishop receives a report of one of these crimes, which has at least
the semblance of truth, once the preliminary investigation has been completed
[cf. canon 1717], he is to send the documentation to the CDF which, unless it
deals with the case, will direct the Bishop how to proceed further. [cf. Norms Art
16.]
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Please explain the role of the Apostolic Nunciature to the Holy See (including the
role of the Apostolic Nunciature with respect to communications between the Holy
See and Dioceses and whether all such communications would be conducted
through the Apostolic Nunciature).

An Apostolic Nuncio is a bishop or an archbishop appointed by the Roman Pontiff
as the representative of the Pope not only to the particular Churches
[dioceses/archdioceses] but also to the State according to international law. [cf.
canon 363 §1] The role of the Apostolic Nuncio in relation to the particular
Churches is established in canon 364, whilst the role in relation to the State is
expressed in canon 365.

The Apostolic Nuncio has a primary function of learning to know the
circumstances pertaining to the life and mission of the Church within his territory
and of keeping the Roman Pontiff informed accordingly. He is to foster close
relationships with the diocesan Bishops and their particular Churches and also
with the Bishops Conference.

Canon 364 2° requires the Apostolic Nuncio to assist Bishops in the pastoral
governance of their dioceses by action and counsel. However, he does not
exercise a supervisory function over them and may not do anything which would
infringe upon the exercise of their lawful episcopal power.

The Apostolic Nuncio is responsible for communicating documents, directives and
initiatives from the Apostolic See to the Bishops. At the same time
communications between the diocesan Bishops and the Apostolic See are sent via
the Apostolic Nuncio.

For example, documentation that is to be sent by a diocesan Bishop in Australia
to the CDF in respect of a crime of child sexual abuse committed, or allegedly
committed, by a cleric is sent to the CDF though the Apostolic Nunciature in
Canberra.

Whether the CDF or any other dicastery within the Holy See (other than the
Apostolic Nunciature) would be expected to have documents relating to
complaints of child sexual abuse by Fletcher or McAlinden.

As noted in the response to n.1 above the competency of the CDF in respect of
child sexual abuse by clerics is exclusive and hence no other dicastery of the
Roman Curia can deal with such a matter.

It is my experience that if documentation about a particular matter is sent to a
Congregation which is not competent, the matter will be forwarded to the
competent dicastery and the person who sent the documentation informed
accordingly.

I would not expect any dicastery other than the CDF to have documentation
relating to complaints of child sexual abuse by the two clerics, James Fletcher
and Denis McAlinden.

Rodger J Austin 13 February 2014
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ANNEXURE "A’
CURRICULUM VITAE
DR RODGER J AUSTIN JCD STL
Summary

I was born in Sydney on 13 August 1939. I am a canon lawyer. I obtained a degree in
theology in Sydney in 1967 and a doctorate in canon law in Rome in 1972. I was a
lecturer in canon law at the Catholic Theological Institutes in Sydney from 1972-1996. I
was a judge of the Ecclesiastical Regional Tribunal of Sydney 1979-2004 and of the
Tribunal of Appeal for Australia and New Zealand 1981-2004. T was ordained a priest in
1967 and obtained a dispensation from all obligations arising from ordination in 2004. I
held various ecclesiastical offices in the Diocese of Wollongong and the Archdiocese of
Sydney between 1972 and 1989. I was Assistant Secretary to the Australian Catholic
Bishops Conference in Canberra 1989-1991. I have served as a Director of a number of
not-for-profit Church organisations. I have contributed to theological and canonical
journals in Australia and overseas.

I am self-employed as a Canon Law adviser and consultant to diocesan bishops,
diocesan agencies, parishes, religious institutes and other Catholic Church organizations
and individuals. T am an Advocate for the Ecclesiastical Regional Tribunal of Sydney of
the Catholic Church.

Qualifications STL Licentiate in Theology
Ecclesiastical Faculty of Sydney, Manly, 1967

JCD Doctorate in Canon Law
Pontifical Urban University, Rome, 1872

Professional
Appointments 1972-1975 Lecturer in Canon Law
Theological Faculty of Sydney, Manly

1972-1975 Lecturer in Canon Law
Marist Fathers Seminary, Sydney

1975-1989 Lecturer in Canon Law
Catholic Theological Union, Hunter's Hill

1982-1989 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1984-1989 Lecturer in Canon Law
Catholic Institute of Sydney, Manly

1991-1996 Lecturer in Canon Law
St Paul's National Seminary, Kensington

1979-2004 Judge Ecclesiastical Regional Tribunal of
Sydney

1981-2004 Judge Ecclesiastical Tribunal of Appeal for
Australia and New Zealand
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Ministerial
Appointments

Present

Board commitments

Professional
Activities

2005 Advocate for the Ecclesiastical Regional Tribunal of
Sydney and Ecclesiastical Tribunal of Appeal for Australia
and New Zealand

1972-1983 In the Catholic Diocese of Wollongong:
Chancellor; Diocesan Consultor; Bishop's Secretary; Director
of Centacare; Member of Council of Priests, Diocesan
Welfare and Liturgical Commissions.

1984-1989 In the Catholic Archdiocese of Sydney:
Episcopal Vicar for Religious

1989-1991 Assistant Secretary Australian Catholic Bishops’
Conference Canberra

1991-2004 Independent Canon Law Consultant

*2004 dispensed from obligations undertaken in ordination
to priesthood in 1967; returned to the status of a lay person
in the Church.

2004 - Canon Law Advisor and Consultant

Chairman of the Board of Directors of Our Lay of
Consolation Aged Care Services Limited

Director of the Canon Law Society of Australia and New
Zealand

Member of the Canon Law Society of Australia and New

Zealand

Member of the Canon Law Society of Great Britain and
Ireland

Member of the Canon Law Society of America

Member of the City of Sydney Law Society

66

Volume 3




Appendix E Expert Opinion Report of lan
Lloyd, QC, dated 7 May 2013

lan Lloyd QC

Trust Chambers
10/287 Elizabeth street
Sydney NSW 2000

EXPERT OPINION REPORT OF IAN LLOYD QC

Introduction

1. | have been asked by the NSW Crown Solicitor to provide an expert opinion
report on the thoroughness or otherwise of a NSW police investigation
(codenamed Strike Force Lantle) into historic allegations of sexual assaults
upon children by present and former members of the Roman Catholic clergy
attached to the Maitland —Newcastle Diocese of the Roman Catholic Church
(RCC) and allegations of the concealing of any such offences from the NSW
Police by present and former RCC clergy and lay staff of the RCC during the
period 1985-1999. Strike Force Lantle (SFL) conducted its investigations over
a lengthy period from late 2010 to late 2012. | understand that this expert
opinion report will be provided to the Special Commission of Inquiry into
matters relating to the Police investigation of certain child sexual abuse
allegations in the Catholic Diocese of Maitland-Hunter (Inquiry), and may be
made public in due course.

2. In order to provide my expert opinion | have been provided by the NSW
Crown Solicitor's Office with what | understand to be the full Brief of Evidence
(BOE) prepared by members of SFL and a variety of other documents. Such
BOE comprises hard copy documents (including voluminous witness
statements, transcripts of ERISP interviews, written and email
correspondence, investigators reports and notes, COPS reports and
documents seized and/or obtained from the RCC) approaching 3000 pages in
length contained in multiple box files, together with a comprehensive 255
page Covering Report to the BOE prepared by Detective Sergeant Jeff Little
of the Newcastle City LAC. In the body of his Covering Report (entitled ‘Police
Submission’) Det Sgt Little states his own opinion on the sufficiency of
evidence gathered by SFL to support possible charges of the common law
offence of misprision of felony and/or the statutory indictable offence of
concealing a serious indictable offence (under s316(1) of the NSW Crimes Act
1900) against a number of present or former RCC clergy and/or lay staff of
the RCC.

3. Det Sgt Little's covering report is directed through his superiors (including
Assistant Commissioner York) to the NSW Director of Public Prosecutions
(DPP). | understand that the DPP is yet to advise on the matters raised by Det
Sgt Little in his Covering Report, pending the findings of the current Inquiry. In
forming my opinion on the thoroughness of the investigation conducted by
SFL, | make no comment and provide no opinion on the merits or otherwise of
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the views expressed by Det Sgt Little on the sufficiency of evidence to support
any criminal charges against any person/s mentioned in the Covering Report.
Obviously, these are matters for the DPP to address at a more appropriate
time in the future.

Qualifications

4. | graduated from the University of Sydney with an Honours degree in Law
in 1977. | was admitted to the NSW Bar in June 1977. | was admitted to the
English Bar (Grays Inn) in 1985, the Hong Kong Bar in 1985 and the New
York Bar in 1986. | took silk in NSW in September 1989.

5. From 1977 until July 1980 | practised in the area of crime at the NSW Bar.
From August 1980 until mid September 1988 | was employed as a Crown
Counsel with the Hong Kong Government. Whilst employed as a prosecutor in
Hong Kong | prosecuted many hundreds of criminal trials covering a broad
spectrum of criminal offences including murders, drug importations and
supplies, adult and child sexual assaults, ICAC corruption charges and
serious fraud charges. | directly supervised a number of other local and
expatriate prosecutors. On an almost daily basis | reviewed briefs of evidence
prepared by police in order to give advice to investigating police as to the
sufficiency of evidence to support the laying of criminal charges. In order to
give such advice | reviewed the police covering reports and briefs of evidence
with an eye to the thoroughness of those police investigations. If | was of the
opinion that police investigations were in any way deficient | would raise
requisitions for the investigating police to address.

6. From mid September 1988 until 1995, | was employed as a Crown
Prosecutor working within the Office of the NSW DPP. During this time | was
promoted to the position of the Senior Crown Prosecutor for NSW, having the
responsibility of directly allocating and supervising the work of some 65 Crown
Prosecutors and personally having the carriage of some of NSW's most
heinous murder trials. | frequently appeared for the Crown in appellate
proceedings in the NSW Court of Criminal Appeal. | was also seconded for a
period of time as General Counsel for the NSW ICAC. As Senior Crown
Prosecutor, on a daily basis | had cause to review the thoroughness of police
investigations and briefs of evidence concerning allegations of major
criminality. In 1995 | resigned from the position of Senior Crown Prosecutor
and returned to private practice at both the NSW and Hong Kong Bars. Since
then, apart from appearing for persons accused of committing serious criminal
offences, | have continued to prosecute on fiat major criminal cases for both
the Commonwealth and NSW Governments, as well as the Hong Kong
Government. | have also held academic positions at the University of
Technology, the Chinese University of Hong Kong, the University of Notre
Dame and Newcastle University. | am a former Justice of the Fiji Court of
Appeal.
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Code of Conduct for Expert Witnesses

7. | acknowledge for the purposes of Rule 31.23 of the Uniform Civil
Procedure Rules 2005 that | have read the expert witness code of conduct in
Schedule 7 to the Rules and agree to be bound by it.

Scope of the investigation conducted by Strike Force Lantle

8. The subject matter of the investigation conducted by SFL is set out in two
undated Terms of Reference (TOR) documents. In short, the TOR of SFL
were to:

“Investigate allegations of concealing offences by clergy formerly and
currently attached to the Maitland-Newcastle Diocese of the Catholic Church
during the period 1985-1999, stemming from complaints made by [four named
alleged victims of sexual assaults]’.

9. Over different periods of time a number of police officers were assigned to
the investigation, these officers having to report to more senior police. Det Sgt
Jeff Little became the OIC of SFL. Det Insp Graeme Parker of the Newcastle
City LAC assumed command of SFL and the role of reviewer. Det Insp Paul
Jacob of the NSW Police State Crime Command, Sex Crimes Sqaud,
provided expert consultation to SFL as to the investigation of sexual assaults.
From the time of its commencement in late 2010, members of SFL had
available to them various earlier prepared reports authored by senior police
officers concerning historical allegations of sexual assaults upon young
persons by present and former clergy of the Maitland-Newcastle Diocese of
the RCC. The original allegations of sexual assaults upon young persons by
clergy of the RCC centered upon two persons, Father James Fletcher and
Father Dennis McAlinden (both now deceased). The allegations of concealing
the commission of the sexual assaults that had allegedly taken place centered
upon a now deceased former RCC Bishop Leo Clarke and a current serving
senior member of the RCC, although other senior clergy formerly and
currently attached to the Maitland-Newcastle Diocese of the RCC were also
investigated.

10. By mid 2011 SFL had encountered allegations of sexual assault at the
hands of current or former RCC clergy upon persons other than the four
complainants the subject of SFL's TOR. Likewise, additional allegations had
been made concerning the overall management by the RCC of allegations of
sexual assaults perpetrated by former and present RCC clergy. In order to
avoid ‘mission creep’ and in an effort to complete the investigation in a timely
manner it was decided that SFL would focus upon the original aliegations the
subject of the TOR. Any additional victims who came forward would have their
allegations managed under existing police channels of investigation. The
manner in which the RCC managed allegations of sexual assaults by RCC
clergy was not to form part of the investigation. It was determined that the
police investigation would focus on whether or not there was evidence to
support criminal charges, and not upon any perceived deficiencies in the way
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the RCC managed issues of allegations of sexual assaults upon young
persons at the hands of RCC clergy.

Methodology of the investigation

11. At an early stage of the investigation Det Sgt Little prepared a
comprehensive Investigation Plan (IP) for the conduct of the investigation by
SFL. The IP appropriately identified the details of the allegations to be
investigated the mission), existing COPS intelligence, resources needed by
SFL, documents and exhibits to be identified and seized, criminal offences to
be explored, persons of interest, known victims, sources of information,
previous police investigations into the subject matter, execution strategies and
details of many other facets of the investigation. In executing the IP, in the
early stages of the investigation, members of SFL obtained and reviewed
earlier prepared internal police reports, COPS intelligence reports, witness
statements and exhibits the subject of existing police files and holdings
concerning the subject matter the subject of the TOR. The material obtained
and reviewed included a variety of reports and files compiled by Det Insp Fox
of the NSW Police. At different times, members of SFL sought clarification
from Det Insp Fox on a variety of matters arising from his earlier reports.

12. Some of the complainants the subject of the TOR had signed witness
statements and/or affidavits prior to the investigation of SFL commencing. It
was decided that all complainants would be re-interviewed by members of
SFL and that this would be by way of recorded electronic interviews in order
for there to be an accurate account of the interview process. ldentified
suspects and/or persons of interest would also be interviewed electronically
and, where necessary, by way of ERISP interview.

13. Efforts were made to obtain all relevant documentation held by the RCC,
including by the use of search warrant. Documentation relating to the subject
matter of the TOR was also obtained from the Ombudsman and the Wood
Royal Commission archives. Material was obtained from a number of media
outlets including the Newcastle Herald and the ABC. Any persons able to
corroborate or support the complainants’ allegations were interviewed in
person or, on occasion, by telephone interview.

Thoroughness of the Investigation conducted by SFL

w

14. | have reviewed the full BOE and accompanying 255 page Covering
Report prepared by Det Sgt Little in late 2012 for submission to the DPP for
advice as to the sufficiency of evidence for the laying of criminal charges
against identified persons. In my opinion, the BOE prepared by Det Sgt Little
is of an excellent standard. The investigation conducted by SFL was both
thorough and rigorous.

15. In my opinion, the investigative techniques deployed by the members of
SFL in gathering evidence and information were appropriate to the task at
hand. Given the sensitivity of the subject matter of the investigation, and the
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obvious trauma that had been inflicted on the identified victims of child sexual
assaults many years ago, it was entirely sensible to keep the number of
investigators to a minimum, and keep details of the inquiries being conducted
in strict confidence given previous adverse media publicity.

16. The decision was made to interview important witnesses (including
victims), persons of interest and suspects by way of electronically recorded Q
& A interviews. A perusal of just some of the transcripts of the recorded
interviews shows that the interviews were both thorough and fair to the
interviewee. Given the historical nature of the subject matter, that decision
was entirely appropriate, it being the fairest and best way of obtaining an
accurate account of a person’s evidence and recollections of long ago events.

17. In my opinion appropriate measures were undertaken to safeguard the
integrity of the investigation and the confidentiality of the evidence and
information gathered during the course of the investigation. In my opinion,
considering the TOR of SFL, all appropriate leads and lines of inquiry were
pursued by members of the task force. Likewise, every effort was made to
obtain all relevant historical and contemporary documents and records from
the RCC. It is worth noting that Det Sgt Little managed to interview all but one
of the still living and identified persons of interest and/or suspects. The one
exception, a still serving senior member of the RCC clergy, exercised his legal
right to refuse to be questioned by police. The comprehensive 255 page
Covering Report to the BOE prepared by Det Sgt Little shows him to be a
highly competent investigator.

18. | note that the investigation conducted by SFL spanned some 22 months
from late 2010 to late 2012. Given the undoubted sensitivity of the matters
being investigated and the historical nature of the allegations being
investigated, and taking into account the relatively small size of SFL, in my
opinion the length of time taken to investigate, prepare the BOE and
comprehensive Covering Report was not unreasonable.

i

lan Lloyd QC

7 May 2013
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Appendix F  Public notice of Inquiry

Public notice about the Inquiry was published in several national newspapers between December 2012

and February 2013.

The notice was in the following terms:

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Margaret Cunneen SC was appointed by Letters Patent issued in the name of the Governor of New South Wales
on 21 November 2012. Amending Letters Patent were issued on 25 January 2013 so that the Commissioner will
now report on the following terms of reference:

1. the circumstances in which Detective Chief Inspector Peter Fox was asked to cease investigating relevant
matters and whether it was appropriate to do so; and

2. whether, and the extent to which, officials of the Catholic Church facilitated, assisted, or co-operated with,
Police investigations of relevant matters, including whether any investigation has been hindered or
obstructed by, amongst other things, the failure to repert alleged criminal offences, the discouraging of
witnesses to come forward, the alerting of alleged offenders to possible police actions, or the destruction
of evidence.

“Relevant matters” means any matter relating directly or indirectly to alleged child sexual abuse involving
Father Denis McAlinden or Father James Fletcher, including the responses to such allegations by officials of the
Catholic Church (and whether or not the matter involved, or is alleged to have involved, criminal conduct).

In order to ensure that all relevant information is obtained, the Commissioner has been given the special powers
under sections 22, 23 and 24 of the Special Commissions of Inquiry Act 1983 (NSW).

The Commissioner will be assisted by Julia Lonergan SC, David Kell and Warwick Hunt of Counsel and the Crown
Salicitor.

Court dates

A mention for the Inquiry will take place at 10am on Wednesday, 13 February 2013 in Court 7B, Level 7, John
Maddison Tower, 88-80 Goulburn Street, Sydney. On this occasion, applications for leave to appear will be taken
and the process to be followed by the Inquiry will be cutlined, including the means by which the Inquiry will inform
itself in relation to the terms of reference.

Dates for public hearings, some of which will be held in Newcastle, will be notified via the Inquiry's website.

Please refer to Practice Note no.1 on the website, which explains the authorisation process for parties who wish
to appear at public hearings before the Commission.

Submissions date
The Commissioner has extended the time for the provision of written submissions to the Inquiry, to 4pm on Friday,
1 March 2013.

Submissions should comply with the Directions for Written Submissions, which can be obtained from the Inguiry’s
website (at www.lawlink.nsw.gov.au) or by contacting Ms Emma Sullivan, Special Counsel of the Crown Solicitor’s
Office, at email address sisa@agd.nsw.gov.au

Report date
The Commissioner is due to provide a report on, or before, 30 September 2013.

Contacting the Inquiry

Individuals or organisations who believe they are substantially and directly interested in any subject matter of the
Inquiry, or who have information relevant to the Inquiry, are invited to contact Ms Sullivan, in writing, at the address
below in order to inform the Inquiry of their interest, and the extent of assistance that they can provide to the
Inquiry.

Special Commission of Inquiry into matters relating to the Police investigation of certain child sexual abuse
allegations in the Catholic Diocese of Maitland-Newcastle.

GPO Box 25, Sydney NSW 2001

Phone: (02) 9224 5282

Email: sisa@agd.nsw.gov.au

Website: www.lawlink.nsw.gov.au
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Appendix G Practice notes

Practice note no. 1, 4 February 2013
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

PRACTICE NOTE no. 1 — AUTHORISATION TO APPEAR AT PUBLIC

HEARINGS

Preamble

It is likely many individuals and groups may wish to assist the Commissioner’s Inquiry
without seeking authorisation to appear. It is possible to assist the Inquiry by making written
submissions or by providing a factual statement or giving evidence or other information. Any
of those things can be done without the need to seek authorisation to appear. If you want to
discuss the ways you might participate you can contact Emma Sullivan, Special Counsel at

the Crown Solicitor’s Office on (02) 9224 5029.

authorisation to appear at public hearings.

Authorisation to appear

This Practice Note is directed to those individuals or organisations considering seeking

1,

The Commissioner may authorise a person (or a solicitor or barrister on their behalf)
to appear at the public hearings, or a specified part of the public hearings, of the
Inquiry if it is shown to the satisfaction of the Commissioner that the person is
substantially and directly interested in any subject-matter of the inquiry (or otherwise
satisfies the requirement of s 12(2) of the Special Commissions of Inguiry Act 1983).
Authorisation may be:

(a) granted subject to conditions or limitations;
(b) made subject to altered or additional conditions or limitations at any time;
(c) withdrawn by the Commissioner.

The Terms of Reference of the Inquiry deal with two enumerated matters that are
substantially (if not wholly) distinct. In such circumstances, it may be expected that,
in most cases, a person authorised to appear at the public hearings (as contemplated
by paragraph 1 of this Practice Note), will be authorised to appear only in so far as
the public hearing relates to either paragraph 1 or paragraph 2 of the Terms of
Reference (rather than both).

Applications for authorisation to appear at the public hearings of the Inquiry should
be made at the mention on 13 February 2013. Prior notice of the application for
authorisation, its stated basis (including whether it relates to paragraph 1 or
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paragraph 2 of the Terms of Reference, or both), should be provided in writing to the
Solicitor to the Inquiry as soon as practicable.

The Commissioner will continue to receive and consider subsequent applications for
authorisation to appear during the course of the public hearings. It is expected that
an explanation for any delay in making an application to appear will be provided.

It is expected that any person granted authorisation to appear at the public hearings
will take such steps as may reasonably be required to assist with the orderly conduct
of the Commission.

Authorisation to appear entitles the person to whom it is granted to participate in the
public proceedings of the Ingquiry subject to the Commissioner’s control and to such
extent as the Commissioner considers appropriate. In this respect, the Commissioner
may (either when authorisation is granted or subsequently):

(a) limit the person’s participation to the provision of submissions in writing;
(b) grant (or refuse to grant) leave to examine and cross-examine witnesses;

(c) limit the particular topics or issues upon which the person may examine and
cross-examine witnesses;

(d) impose time limits upon examination and cross-examination.

The Commission reserves the right to vary or depart from the above practices from
time to time where considered necessary or desirable to do so.

4 February 2013
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Practice note no. 2, 14 February 2013

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

PRACTICE NOTE no. 2 — CONDUCT OF PUBLIC HEARINGS

Legal representation of persons giving evidence at public hearings

1. The Commissioner may authorise a person giving evidence at a public hearing to be
legally represented. Applications to authorise legal representation of witnesses should
be made at the relevant hearing date, or such prior occasion as may be appropriate.
Prior notice of the application for authorisation, and its stated basis, should be
provided in writing to the Solicitor to the Inquiry. See also Practice Note no. 1.

Conduct of the public hearings

25 Subject to the control of the Commissioner, Counsel Assisting will determine what
witnesses are to be called, what documents are to be tendered to the Commission,
and in what order witnesses will be called and examined. It may be necessary to call
some witnesses to give evidence on more than one occasion.

3 The Commission may decide to receive the evidence of a witness orally or in
statement form (such as by a statutory declaration). The Commission will decide
whether to require a witness giving evidence by statement to attend for examination
or cross-examination.

Application for witnesses to appear before the Commission
4. All witnesses at a public hearing will be called by Counsel Assisting.

5 Any person wishing to have evidence of a witness or witnesses placed before the
Commission is to notify Senior Counsel Assisting of the names of such witnesses, and
provide a signed statement of their expected evidence (if possible in the form of a
statutory declaration) as soon as practicable.

6. If considered necessary or desirable, Counsel Assisting and/or Commission staff may
interview such witnesses and take or request further statements from such
witnesses. It is not necessary that any such interviews or obtaining of additional
statements or information occur in the presence of the person, or legal
representatives thereof, who sought to have the evidence of such witnesses placed
before the Commission.

Special Commission of Inquiry: report, 30 May 2014

77




Counsel Assisting will determine whether or not to call the witness. An application
may be made directly to the Commissioner to call the witness only after the above
procedure has been completed and Counsel Assisting has indicated that the witness
will not be called.

Examination and cross-examination of witnesses

8.

10.

11.

12.

13.

All witnesses at a public hearing will be called by Counsel Assisting. Typically, Counsel
Assisting will call and then examine (including cross-examine) the witness unless in
particular instances Counsel Assisting (or the Commissioner) permits a witness’ own
legal representative to lead his or her evidence.

In the usual case, Counsel Assisting will call and examine (including cross-examine)
the witness. In some circumstances, the witnesses might be examined (including
cross-examined) by more than one of the Counsel Assisting. Subject to the discretion
of the Commissioner, the witness may next be cross-examined by or on behalf of any
person considered by the Commission to have sufficient interest to do so, and may
then be examined by his or her own legal representative. Counsel Assisting may re-
examine. At all times, duplication and repetition is to be avoided and the
Commissioner will disallow any questions of such nature.

In determining whether a person has a sufficient interest to cross-examine a
particular witness (either at all or as to a particular topic), the Commissioner may call
upon the person to:

(a) identify the purpose of the proposed cross-examination;
(b) set out the issues to be canvassed; and

(c) state whether a contrary affirmative case is to be made in some respect, and
if so the details of that case.

The Commissioner may:

(a) limit the particular topics or issues upon which the person may examine and
cross-examine witnesses; and

(b) impose time limits upon examination and cross-examination.
The Commissicner may:

(a) disallow questions posed to witnesses; and

(b) ask questions of a witness at any time.

A copy of any document proposed to be put to a witness in cross-examination must
be provided to Counsel Assisting as soon as possible after a decision is made to use
the document for such purpose, and in all cases, prior to its intended use.
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Procedures to be adopted in putting parties on notice as to material potentially
adverse to interest

14. The details of the evidence to be adduced to the Commission will generally not be
provided in advance of the public hearing to any person who is authorised to appear
before the Commission (and will generally not otherwise be published in advance of
the public hearing).

15. However, where practicable, a person or organisation who or which to the prior
knowledge of Counsel Assisting will be the subject of allegations before a public
hearing of the Commission will, if practicable, be notified of that fact before the
hearing, with such particulars, if any, as are considered appropriate by Counsel
Assisting the Commission, or will, if practicable, be notified as soon as reasonably
convenient thereafter and provided with a copy of the material portion of the
transcript or such particulars, if any as are considered appropriate by Counsel
Assisting, and may be given an opportunity to contest those allegations, if requested.

Publication of proposed witness list and hearing hours

16. At or shortly prior to the commencement of each week of a public hearing, the
Commission may publish on its website a list of witnesses proposed to be called that
week. The scheduling of witnesses as published may be subject to change from time
to time.

17. The public hearing of the Inquiry will sit from Monday to Friday of each week. Usual
hearing hours will be from 10.00am to 1.00pm and from 2.00pm to 4.00pm.

Procedures relating to the tender and inspection of documents

18.  Subject to the control of the Commissioner, Counsel Assisting will determine whether
and which documents are to be tendered, and when they will be tendered.

19.  Any person wishing to have a document placed before the Commission at a public
hearing must notify the Commission by providing a copy of the document to the
Solicitor to the Inquiry. Counsel Assisting will decide whether or not to tender the
document. An application may be made directly to the Commissioner to tender a
document only after the above procedure has been completed and Counsel Assisting
has indicated that the document will not be tendered.

20. Any person (or legal representative of that person) having been granted authorisation
to appear before the Commission may request to inspect and copy any book,
document or writing tendered in evidence (and not subject to any relevant order
restricting publication or access) for the purpose only of appearance before the
Commission. Commission staff may require suitable arrangements to be made with
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21,

the person seeking inspection and/or copying of tendered documents, including as to
the costs of any such copying, before permitting access to the document(s).

Documents and other articles may be tendered to the Commission, by Counsel
Assisting, and received into evidence outside formal hearings of the Commission.

Non-publication orders and closed hearings

22,

23.

In an appropriate case, the Commissioner may:

(a) direct non-publication of the name, or the use of a pseudonym, to protect the
name of any witness or any person about whom evidence is given;

(b) give directions otherwise preventing or restricting the publication of evidence
given before the Commissioner or of matters contained in documents tendered
to the Commission; and

(c) direct during a public hearing that part of such a hearing take place in private,
and may give directions as to the persons who may be present during such part
of the hearing to be held in private.

Any person who is authorised to appear who seeks a direction for a closed hearing
for particular evidence, or a direction for non-publication of particular evidence must
(as soon as is reasonably practicable) provide Counsel Assisting in advance with a
copy of the proposed application, the form of the direction sought, the content of the
proposed evidence and any submissions in support of the application.

Further matters

24,

25.

At the conclusion of the evidence at the public hearings, it will be determined who
will have the right to address the Commission, when, in what form (eg only in
writing), on what issues, and in what order.

The Commission reserves the right to vary and/or depart from the above practices
from time to time where considered necessary or desirable to do so.

14 February 2013
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Practice note no. 3, 29 August 2013

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

PRACTICE NOTE no. 3 — SUBMISSIONS TO THE INQUIRY
AND NOTICES OF POTENTIAL ADVERSE FINDINGS
Preamble

It is proposed to give persons who have previously been granted authorisation to appear at
the public hearings of the Inquiry (“authorised persons”), the opportunity to make
submissions in relation to the Inquiry’s terms of reference, either in writing, orally, or both,
at the conclusion of the evidence and before service of notice of potential adverse findings.

This is an elective procedure to provide authorised persons with an opportunity to
summarise the matters that they might wish to draw to the attention of the Commissioner, in
advance of the possible service of a notice of potential adverse findings.

Authorised persons will also be provided with the opportunity to make written submissions in
relation to any notice of potential adverse findings.

Written submissions

1. The Commissioner invites written submissions relating to the Inquiry’s terms of reference
from authorised persons by Monday, 16 September 2013. Submissions should be
provided in both electronic and hard-copy form to Ms Emma Sullivan, Special Counsel of
the Crown Solicitor's Office, GPO Box 25, Sydney NSW 2001, email;

emma_sullivan@agd.nsw.gov.au

2. Any written submissions made by authorised persons may be circulated, by those
assisting the Commissioner, to other authorised persons as soon as practicable after 16

September 2013,
Public oral submissions
3. Authorised persons are not obliged to make oral submissions, but may wish to avail

themselves of the opportunity to do so.

4. Those authorised persons who wish to make oral submissions are invited to do so in
public at a specially fixed 3-day submissions hearing at Court No 1, Newcastle Supreme
Court from Monday, 23 to Wednesday, 25 September 2013,
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5. The Commissioner is likely to impose time-limits on any authorised persens making oral
submissions. An indicative maximum period of two hours is provided as a guide.

6. Authorised persons wishing to make oral submissions are requested to advise those
assisting by Monday, 16 September 2013 of their desire to so. The date, time and
period allocated within the special fixture for such submissions will be notified as soon as

practicable thereafter.

7. Authorised persons will have the right to reply to all written and oral submissions by
providing, to those assisting the Commissioner, any further written submissions by
Friday, 11 October 2013.

8. Authorised persons making oral or written submissions will not be limited by their
submissions if and when subsequently making further submissions in response to any
notice of potential adverse findings (see further below).

Confidential oral and written submissions

9. Authorised persons who have participated in any hearings held /7 camera ought not
address matters arising from those /n camera hearings in their general wrltten
submissions or in their public oral submissions.

10. Authorised persons wishing to make submissions on matters that have been dealt with /n
camera should address those matters in the form of separate and distinct written or oral
confidential submissions.

Confidential written submissions

11. The Commissioner invites confidential written submissions relating to the Inguiry's terms
of reference from authorised persons by Monday, 16 September 2013. Submissions
should be provided in hoth electronic and hard-copy form to Ms Emma Sullivan, Special
Counsel of the Crown Solicitor's Office, GPO Box 25, Sydney NSW 2001, email:
emma_sullivan@agd.nsw.gov.au

12, Any confidential written submissions made by authorised persons may be circulated, by
those assisting the Commissioner, to other authorised persons as soon as practicable. In
this respect, authorised persons should assume that a confidential written submission
lodged with the Commission may be circulated, by those assisting, to such other
authorised persons who were present at the /n camera hearing to which the particular
confidential submission relates.

Confidential oral submissions

13. Authorised persons wishing to make confidential oral submissions are requested to
advise those assisting by Monday, 16 September 2013 of their desire to so. The date
and time allocated for such submissions within the special fixture will be notified as soon
as practicable thereafter.
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Other matters

14, Authorised persons will be provided with the opportunity to reply to confidential
submissions (whether written, oral or both) that relate to /n camera hearings at which
they were present, by providing any further confidential written submissions by 11
October 2013.

15, Authorised persons making oral or written confidential submissions will not be fimited by
those submissions if and when subsequently making further submissions in response to
any notice of potential adverse findings.

Notice of potential adverse findings

16. If the Commissioner forms a provisional view that an adverse finding on a critical or
significant issue may be made against an authorised person, a notice of potential adverse
findings will issue to that person, setting out:

a. The form of the proposed adverse findings; and

b. A summary statement of facts (referable to the relevant evidence) relating to the
proposed adverse findings.

17. Any person who recelves a notice of potential adverse findings will be given three weeks
to respond in writing to such notice,

Further matters

18. Written submissions lodged with the Commission by authorised persons are not to be
published or otherwise circulated by such authorised persons.

19.The Commissioner reserves the right to vary and/or depart from the above practices at
any time when considered necessary or desirable to do so.

29 August 2013
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Amended practice note no. 3, 5 November 2013

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

AMENDED PRACTICE NOTE no. 3 — SUBMISSIONS TO THE INQUIRY
AND NOTICES OF POTENTIAL ADVERSE FINDINGS

Preamble

It is proposed to give persons who have previously been granted authorisation to appear at
the public hearings of the Inquiry (“authorised persons”), the opportunity to make
submissions in relation to the Inquiry’s terms of reference, either in writing, orally, or both,
at the conclusion of the evidence and before service of notice of potential adverse findings.

This is an elective procedure to provide authorised persons with an opportunity to
summarise the matters that they might wish to draw to the attention of the Commissioner, in
advance of the possible service of a notice of potential adverse findings.

Authorised persons will also be provided with the opportunity to make written submissions in
relation to any notice of potential adverse findings.

Written submissions

1. The Commissioner invites written submissions relating to the Inquiry’s terms of reference
from authorised persons by Monday, 16 September 2013. Submissions should be
provided in both electronic and hard-copy form to Ms Emma Sullivan, Special Counsel of
the Crown Solicitor's Office, GPO Box 25, Sydney NSW 2001, email:
emma_sullivan@agd.nsw.gov.au

2. Any written submissions made by authorised persons may be circulated, by those
assisting the Commissioner, to other authorised persons as soon as practicable after 16
September 2013.

Public oral submissions

3. Authorised persons are not obliged to make oral submissions, but may wish to avail
themselves of the opportunity to do so.

4. Those authorised persons who wish to make oral submissions are invited to do so in
public at a specially fixed 3-day submissions hearing at Court No 1, Newcastle Supreme
Court from Monday, 23 to Wednesday, 25 September 2013.
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5. The Commissioner is likely to impose time-limits on any authorised persons making oral
submissions. An indicative maximum period of two hours is provided as a guide.

6. Authorised persons wishing to make oral submissions are requested to advise those
assisting by Monday, 16 September 2013 of their desire to so. The date, time and
period allocated within the special fixture for such submissions will be notified as soon as
practicable thereafter.

7. Authorised persons will have the right to reply to all written and oral submissions by
providing, to those assisting the Commissioner, any further written submissions by
Friday, 11 October 2013.

8. Authorised persons making oral or written submissions will not be limited by their
submissions if and when subsequently making further submissions in response to any
notice of potential adverse findings (see further below).

Confidential oral and written submissions

9. Authorised persons who have participated in any hearings held in camera ought not
address matters arising from those /in camera hearings in their general written
submissions or in their public oral submissions.

10. Authorised persons wishing to make submissions on matters that have been dealt with /n
camera should address those matters in the form of separate and distinct written or oral
confidential submissions.

Confidential written submissions

11. The Commissioner invites confidential written submissions relating to the Inquiry’s terms
of reference from authorised persons by Monday, 16 September 2013. Submissions
should be provided in both electronic and hard-copy form to Ms Emma Sullivan, Special
Counsel of the Crown Solicitor's Office, GPO Box 25, Sydney NSW 2001, email:
emma_sullivan@agd.nsw.gov.au

12. Any confidential written submissions made by authorised persons may be circulated, by
those assisting the Commissioner, to other authorised persons as soon as practicable. In
this respect, authorised persons should assume that a confidential written submission
lodged with the Commission may be circulated, by those assisting, to such other
authorised persons who were present at the /7 camera hearing to which the particular
confidential submission relates.

Confidential oral submissfons

13. Authorised persons wishing to make confidential oral submissions are requested to
advise those assisting by Monday, 16 September 2013 of their desire to so. The date
and time allocated for such submissions within the special fixture will be notified as soon
as practicable thereafter.
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Other matters

14. Authorised persons will be provided with the opportunity to reply to confidential
submissions (whether written, oral or both) that relate to /7 camera hearings at which
they were present, by providing any further confidential written submissions by 11
October 2013.

15. Authorised persons making oral or written confidential submissions will not be limited by
those submissions if and when subsequently making further submissions in response to
any notice of potential adverse findings.

Notice of potential adverse findings

16. If the Commissioner forms a provisional view that an adverse finding on a critical or
significant issue may be made against an authorised person, a notice of potential adverse
findings will issue to that person, setting out:

a. The form of the proposed adverse findings; and

b. A summary statement of facts (referable to the relevant evidence) relating to the
proposed adverse findings.

17. The notice of potential adverse findings may set out the form of proposed adverse
findings, and a summary statement of the facts (as referred to in para 16 above) by way
of annexing the relevant section(s) of the Commissioner’s draft report containing her
provisional views.

18. A notice of potential adverse findings (together with any annexed materials) is strictly
confidential to the recipient, and authorised persons will be expected to give an
appropriate confidentiality acknowledgment before receiving any section(s) of the draft
report.

19. Any perscn who receives a notice of potential adverse findings will be given three weeks
to respond in writing to such notice. Upon application, an extension of a further week
may be granted by the Commissioner, depending on the nature and extent of the notice
of potential adverse findings served upon the person.

Further matters

20. Written submissions lodged with the Commission by authorised persons are not to be
published or otherwise circulated by such authorised persons.

21.The Commissioner reserves the right to vary and/or depart from the above practices at
any time when considered necessary or desirable to do so.

5 November 2013
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Appendix H List of summonses to produce

documents
Number of
summonses
Individual/organisation issued
1. Alexander, Dr M (Rutherford Family Medical Practice) 1
2. Apter, John (Regional Manager, Catholic Church Insurances Limited) 2
3. Australian Episcopal Conference of the Roman Catholic Church 4
(Australian Catholics Bishops’ Conference)
4. Babineau, Julia (Chief Executive Officer, Justice and Forensic Mental 1
Health Network)
5. Bergin, Dr Denis 1
6. Bishop of the Catholic Diocese of Maitland-Newcastle 15
7. Blaszczynski, Professor Alex 1
8. Bowles, Martin PSM (Secretary, Department of Immigration and 1
Citizenship)
9. Brennan, Father Tim (Executive Officer of the National Committee for 1
Professional Standards)
10. Brydon, Trevor (Medico-Legal Supervisor, Hunter New England Area 1
Health Authority)
11. Callinan, William 2
12. CGU Insurance Australia 1
13. Collins, Ray (Director, Catholic Schools Office Maitland-Newcastle) 3
14. Commissioner, Corrective Services New South Wales 1
15. Commissioner of Police, New South Wales Police Force 31
16. Director of Public Prosecutions New South Wales 2
17. Enright Solicitors 1
18. Farley, Anthony (Executive Director, Catholic Commission for 2
Employment Relations)
19. Fowler, Dr lan 1
20. Fox, Detective Chief Inspector Peter 5
21. Fried, Dr Robyn (Valentine Family Medical Practice) 1
22. Haggett, Superintendent Charles 1
23. Harris Wheeler Lawyers 1
24. Harrison, Howard 1

Special Commission of Inquiry: report, 30 May 2014 87



Number of

summonses
Individual/organisation issued
25. Hart, Monsignor Allan (Secretary, Maitland Diocese of Maitland- 1
Newcastle Clergy Central Fund)
26. Henry Davis York 2
27. Johns, Dr Derek 1
28. Keevers, Helen 2
29. Lucas, Father Brian 3
30. Makinson & d’Apice Solicitors 1
31. Malone, Bishop Michael 1
32. Maloney, Philip (General Counsel, Little Company of Mary Health Care 1
Limited)
33. Manus, Dr John (Mind and Matter Consulting) 1
34. Matthews, Simon (Assistant Manager Psychological Assessments, Centre 1
for Corporate Health Pty Ltd)
35. McCarthy, Joanne 1
36. Norton Rose Fulbright Solicitors 2
37. Pell, Cardinal George (Catholic Archdiocese of Sydney) 2
38. Phillips Fox 1
39. Phillips, Dr Lisa 1
40. Robbs, Former Detective Senior Constable Jason 1
41. Salmon, Michael (Director of Professional Standards Office New South 1
Wales/Australian Capital Territory)
42. Short, Diaynne (Medical Records Manager, Lake Macquarie Private 1
Hospital)
43, Smith, Suzanne 1
44, Steel, Former Detective Sergeant Kirren 1
45. Tayler, Former Detective Chief Inspector Brad 1
46. University of Newcastle 1
47. Usher, Reverend Monsignor John 1
48. Walsh, Dr Bernard A (Adult Cognitive Impairment Diagnostic Clinic) 1
49. Wilson, Archbishop Philip 2
50. Woodward, Sister Evelyn 3
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Appendix|1 Media releases

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release

Friday 25 January 2013

Further he Commission announ

Changes to the Inquiry’s Terms of Reference announced today now permit the
Commissioner for the Special Commission of Inquiry, Margaret Cunneen SC, to
inquire into matters relating to alleged child sexual abuse by Father James Fletcher,

in addition to Father Denis McAlinden.

The Commissioner today encouraged people and organisations with information

relevant to the Inquiry to continue to come forward and be heard.

"I am acutely aware of the sensitivities of the issues before the Inquiry and the

intense public interest in the final report,” the Commissioner said today.

“In light of this, I would like to take the opportunity to assure those affected that we
will do whatever we can to ensure that anybody who has information relevant to the
Inquiry will be heard. Life was very different for children in previous generations
than it is today. This Inquiry understands that.

“The Inguiry will make it possible for individuals to provide evidence in a private
hearing, if they wish. In appropriate circumstances, confidentiality will be maintained

through the use of non-publication orders.

“Public hearings will also be held by the Inquiry. These will be advertised and noted
on the Inquiry’s website. Some of these hearings will be held in Newcastle,” the

Commissioner said.

The Special Commission of Inquiry was announced by the Premier on 9 November
2012 following allegations made to the media by Detective Chief Inspector Peter Fox
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about matters relating to the police investigation of certain child sexual abuse
allegations in the Catholic Diocese of Maitland-Newcastle.

The amended Terms of Reference also include provision for information to be shared
with the Royal Commission into Child Sexual Abuse. This means that victims or
members of the public with information beyond the scope of the Special Commission

of Inguiry can have that information provided directly to the Royal Commission.
Changes announced today to the Special Commission of Inquiry include:

« Further scope to investigate matters relating to alleged child sexual abuse by
Father James Fletcher, in addition to Father Denis McAlinden.

«  Written submissions will be accepted up until 4pm on 1 March 2013.

+ A mention for the Inquiry will take place at 10am on 13 February 2013 in
Court 7B, Level 7, John Maddison Tower, 86-90 Goulburn Street, Sydney. On
this occasion, applications for leave to appear will be taken.

+ The Commissioner is now due to report on, or before, 30 September 2013.
Contact details for the Special Commission of Inquiry are as follows:

« Postal address: GPO Box 25, Sydney NSW 2001
« Telephone: (02) 9224 5282

« Email: sisa@agd.nsw.gov.au

« Website: www.lawlink.nsw.gov.au
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Terms of Reference

Margaret Cunneen SC was appointed by Letters Patent issued in the name of the
Governor of New South Wales on 21 November 2012. Amending Letters Patent were
issued on 25 January 2013 so that the Inquiry will now report on the following terms
of reference:

1. the circumstances in which Detective Chief Inspector Peter Fox was asked to
cease investigating relevant matters and whether it was appropriate to do so;
and

2. whether, and the extent to which, officials of the Catholic Church facilitated,
assisted, or co-operated with, Police investigations of relevant matters,
including whether any investigation has been hindered or obstructed by,
amongst other things, the failure to report alleged criminal offences, the
discouraging of witnesses to come forward, the alerting of alleged offenders
to possible police actions, or the destruction of evidence.

In these Letters Patent:

"relevant matters” means any matter relating directly or indirectly to alleged
child sexual abuse involving Father Denis McAlinden or Father James Fletcher,
including the responses to such allegations by officials of the Catholic Church
(and whether or not the matter involved, or is alleged to have involved,
criminal conduct).

"Catholic Church " includes (without limitation) the Church, a diocese of the
Church, or an organisation operated under the auspices of the Church or a
diocese of the Church; and

"official of the Catholic Church" includes (without limitation):
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(a) any person who acts as a representative of the Catholic Church;

(b) any officer, staff member, lay assistant or volunteer of the Catholic
Church;  and

(c) a member of the clergy or any religious order of the Catholic Church.

The Commission is also further authorised to establish such lawful arrangements as
considered apprecpriate in relation to the National Royal Commission, including for
the referral or sharing of evidence and information, including of matters that may
come to its attention which may fall outside the scope of the above terms of
reference but which may be of relevance to the National Royal Commission or
matters which, whilst falling within the scope of the above terms of reference, are

considered more appropriately referred to the National Royal Commission.

"National Royal Cormmission” means the Commission of Inquiry into
institutional responses to child sexual abuse established by Letters Patent (as
they may be amended, supplemented or replaced from time to time) issued in
Our Name by Our Governor-General of the Commonwealth of Australia on 11
January 2013 under the Royal Commissions Act 1902 (Cth), the corresponding
Commission of Inquiry established by Letters Patent (as they may be amended,
supplemented or replaced from time to time) issued in Our Name by Our
Governor of the State of New South Wales under the Roya/ Commissions Act
1923 (NSW), and any related Commission of Inquiry that may henceforth be
established.

The Commissioner is due to provide a report on, or before, 30 September 2013.

For media enquiries contact:

Scott Crebbin on 0419 751 805
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release
Wednesday 13 February 2013
Formal opening of public hearin mmissioner Margar unneen

Public hearings for the Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations in the Catholic Diocese
of Maitland-Newcastle formally opened today in Sydney.

Commissioner Margaret Cunneen SC announced that public hearings will be held
from 6-17 May and 24 June to 12 July, 2013 in Newcastle, at which evidence will be
taken, and encouraged pecple with relevant information to come forward.

“There may be a number of persons identifying themselves as victims of Father
McAlinden or Father Fletcher who may have information that is relevant to the
Inquiry and who may now desire to come forward,” the Commissioner said.

“This process has already started to occur. I strongly encourage these people to
contact the Inquiry so that their voices may now be heard, and so that steps can be
taken to consider the information that may be available. It has rightly been said that
child sexual abuse is no longer a crime in which the conspiracy of silence continues
to the grave.

“Children are inherently vulnerable and innocent. The sexual abuse of children is
abhorrent. It exploits their vulnerability, irreparably damages their innocence and
casts a shadow over their whole lives. It can be very difficult for children to break
their silence about sexual abuse, and when they do, the collective responsibility to
take action weighs heavily on all. When sexual abuse is committed by those in
positions of trust and authority, it is even more abhorrent.

“This Inquiry provides an important opportunity for persons who held relevant
positions within the Catholic Church to come forward and provide information to the
Inquiry about relevant matters that occurred in the past.”

Since its establishment on 21 November 2012, the Commissioner noted investigative
steps undertaken by the Inquiry to date, including the issuing of a large number of
summonses compelling the production of documents, and the conducting of private
hearings.
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The Commissioner also outlined how the Special Commission of Inquiry will work
with the National Royal Commission into Institutional Responses to Child Sexual
Abuse.

“This will include arrangements for the referral and sharing of evidence, information
and matters coming to the attention of the Inquiry, which may fall outside the scope
of terms of reference, but which may be of relevance to the Naticnal Royal
Commission,” the Commissioner said.

The Commissioner also highlighted in her opening that:

« The Diocese of Maitland-Newcastle has had a very troubled history regarding
issues of child protection and the sexual abuse of children.

« Father Denis McAlinden and Father James Fletcher, named in the terms of
reference, have been recognised, including by the Diocese, as having
committed sexual abuse against children whilst serving in, or being
incardinated to, the Maitland-Newcastle Diocese.

The terms of reference for the Inquiry, require the Commissioner to inquire and
report on the following matters:

e The circumstances in which Detective Chief Inspector Peter Fox was asked to
cease investigating relevant matters and whether it was appropriate to do so
(“First Term of Reference”); and

« Whether, and the extent to which, officials of the Catholic Church facilitated,
assisted, or co-operated with, Police investigations of relevant matters,
including whether any investigation has been hindered or obstructed by,
amongst other things, the failure to report alleged criminal offences, the
discouraging of witnesses to come forward, the alerting of alleged offenders
to possible police actions, or the destruction of evidence (“Second Term of
Reference”).

The date for written submissions has been extended to 4.00pm Friday, 1 March
2013. The Commission is now due to report on or before 30 September 2013.

Contact details for the Special Commission of Inquiry are as follows:

Postal address: GPO Box 25, Sydney NSW 2001
Telephone: (02) 9224 5282

Email: sisa@aad.nsw.gov.au

Website: www.lawlink.nsw.gov.au
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release

Wednesday 27 February 2013

Inquiry Information Cen

The Special Commission of Inquiry has set up an information centre in Wallsend, Newcastle
to give people the opportunity to speak confidentially to members of the Inquiry team and
to provide information relevant to the Inquiry.

The Inquiry Information Centre will operate on specific days in March, April and May 2013.
Please note the Commissioner, Margaret Cunneen SC, will not be in attendance at the
Centre,

Dates: Hours of operation:
Monday 4 March 2013 10am-4pm
Tuesday 5 March 2013 10am-4pm
Wednesday 3 April 2013 10am-4pm
Thursday 4 April 2013 10am-4pm
Friday 5 April 2013 10am-4pm
Sunday 5 May 2013 10am-4pm

*After hours by appointment

The Commissioner has continued to encourage everyone with relevant information to
contact the Inquiry.

“I strongly encourage those people with information relevant to the Inquiry's terms of
reference to come forward and be heard,” the Commissioner said.

“The Inquiry team understands that this may be incredibly hard to do and wishes to help
people by making the process as easy as possible - for people to talk to my team in
confidence or just gain further information about their options for participating in the
Inquiry,” the Commissioner said.
The Information Centre can help with questions such as:

« What are my options to be involved?

« Is my experience relevant to the terms of reference?

* How does the Inquiry relate to the Royal Commission?
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e What support is available to me?

The Inquiry Information Centre is located at the Justice Access Centre, Floor 1,
Suite 2, 84 Nelson Street, Wallsend.

The Commission is due to report on or before 30 September 2013. The Terms of Reference
for the Inquiry can be found on the website below.

Contact details for the Special Commission of Inquiry are as follows:

e Postal address: GPO Box 25, Sydney NSW 2001
e Telephone: (02) 9224 5282

+ Email: sisa@agd.nsw.gov.au

o  Website: www.lawlink.nsw.gov.au

For media enquiries contact:

Scott Crebbin on 0419 751 805
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release
Monday, 22 April 2013

Public Hearings - Media Information

Public hearings for the Special Commission of Inquiry into matters relating to the Police
investigation of certain child sexual abuse allegations in the Catholic Diocese of Maitland-
Newcastle will be held in the Newcastle Supreme Court, Court Room No. 1, Church Street,
Newcastle, from 6 May to 17 May and from 24 June to 12 July 2013.

Media are advised that no cameras, photographic or recording devices are to be used in the
public hearing room at any time. The exception to this will be the opening to be given by Counsel
Assisting, Ms Lonergan SC on Monday 6 May 2013 regarding TOR 1 and Monday 24 June
regarding TOR 2. A pool TV camera will provide vision for networks and recording of the
opening remarks will be allowed. Photography is not allowed.

Media wishing to attend the public hearings should register by emailing Scott Crebbin -
scotterebbin@me.com or calling 0419 751 805. This will assist with media planning and ensure
media are kept up to date in the lead up to and during the hearings.

[t is expected that parts of the hearings in May, June and July, and the evidence of particular
witnesses, will be taken in camera (ie without access by the media or general public) where the
Commissioner considers it desirable to do so including so as not to prejudice, by pre-trial
publicity, any potential future criminal proceedings or influence any evidence witnesses might
give at any such proceedings. Accordingly, the evidence of sexual abuse victims and certain
witnesses is likely to be given in camera and subject to non-publication orders. The necessity for
such procedures arises primarily due to the fact the Inquiry was announced against the
background of an existing Police investigation (Strike Force Lantle) into alleged concealment
offences by officials of the Maitland-Newcastle Diocese.

The Commissioner may also at times make non-publication orders in respect of matters such as
the name of a person or particular aspects of their evidence. Such orders may be made having
regard to, among other things, the particular sensitivities of victims of Father Denis McAlinden
and Father James Fletcher.
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Witness lists will be published on the website in the week prior to commencement of the public
hearings - www.lawlink.nsw.gov.au. Transcripts of the day’s proceedings will be posted on the
website overnight.

Contact details for the Special Commission of [nquiry are as follows:

* Postal address: GPO Box 25, Sydney NSW 2001
e Telephone: (02) 9224 5282
* Email: sisa@agd.nsw.gov.au

s  Website: www.lawlink.nsw.gov.au

For media enquiries contact: Scott Crebbin on 0419 751 805
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release
Tuesday, 11 June 2013

Public Hearings - Media Information

Public hearings for the Special Commission of Inquiry into matters relating to the Police
investigation of certain child sexual abuse allegations in the Catholic Diocese of Maitland-
Newcastle will resume in the Newcastle Supreme Court, Court Room No. 1, Church Street,
Newcastle, from 10am Monday 24 June 2013.

The first week of hearings (Monday 24 June to Friday 28 June 2013) will consist of the final
witnesses pertaining to Term of Reference 1 (“TOR 1").

On Monday 1 July 2013 at 10am public hearings for Term of Reference 2 (“TOR 2") will
commence. An additional week has been added to these public hearings, which will now
conclude on Friday 19 July 2013.

Opening remarks will be given at the start of the TOR 2 public hearings by the Commissioner,

Margaret Cunneen SC and Counsel Assisting, Julia Lonergan SC. A pool TV camera will provide
vision for TV networks and recording of the opening remarks will be allowed. Photography is
not allowed.

Media arrangements in place for public hearings held in May will again apply, which include no
cameras, photographic or recording devices to be used in the courtroom at any time.

Media wishing to attend the public hearings should register by emailing Scott Crebbin -
scott.crebbin@me.com or calling 0419 751 805. This will assist with media planning and ensure
media are kept up to date in the lead up to, and during, the hearings.

As previously advised, it is expected that parts of the hearings, and the evidence of particular
witnesses, will be taken in camera (ie without access by the media or general public) where the
Commissioner considers it desirable to do so including so as not to prejudice, by pre-trial
publicity, any potential future criminal proceedings or influence any evidence witnesses might
give at any such proceedings. Accordingly, the evidence of sexual abuse victims and certain
witnesses is likely to be given in camera and subject to non-publication orders. The necessity for
such procedures arises primarily due to the fact the Inquiry was announced against the
background of an existing Police investigation (Strike Force Lantle) into alleged concealment
offences by officials of the Maitland-Newcastle Diocese. However, no adverse inferences should
be drawn from the fact of certain persons giving evidence in camera.
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The Commissioner may also at times make non-publication orders in respect of matters such as
the name of a person or particular aspects of their evidence, Such orders may be made having
regard to, among other things, the particular sensitivities of victims of Father Denis McAlinden
and Father James Fletcher.

A witness list and an indicative list of issues for the TOR 2 public hearings have been posted on
the Inquiry’s website and are available at www.lawlink.nsw.gov.au. Transcripts of the day's
proceedings will be posted on the website within 24 hours.

Inquiry Information Centre:

The Inquiry will hold a further Inquiry Information Centre session on Sunday 23 June 2013 from
10am to 4pm at the Wallsend Justice Access Centre, Floor 1, Suite 2, 84 Nelson Street, Wallsend
for persons who may have information of relevance to the Inquiry.

Contact details for the Special Commission of Inquiry are as follows:
* Postal address: GPO Box 25, Sydney NSW 2001
+ Telephone: (02) 9224 5282
¢ Email: sisa@agd.nsw.gov.au

+  Website: www.lawlink.nsw.gov.au

For media enquiries contact: Scott Crebbin on 0419 751 805
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Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

Media Release

Friday 30 August 2013

On Wednesday, 28 August 2013, the Governor-in-Council issued further Letters Patent
providing an extension to the date for Commissioner Cunneen SC to deliver her report
to the Governor in relation to the Special Commission of Inquiry into police
investigations of certain child sexual abuse allegations in the Catholic Diocese of
Maitland-Newcastle (“Inquiry”). The Commissioner is now required to report on or
before 28 February 2014.

The likelihood of such an extension had been foreshadowed by Premier Barry O’Farrell
in Parliament on Thursday, 22 August 2013.

On 25 January 2013 expanded Terms of Reference were announced and the original
reporting date was extended to 30 September 2013.

The Commissioner sought an extension of time for the preparation of her report so as to
allow sufficient time to undertake the process of properly and thoroughly considering
the significant quantity of evidence and documents obtained during the Inquiry's
investigations to date, including eight weeks of public hearings in Newcastle (from 6 to
12 May 2013 and 24 to 28 June 2013 for Term of Reference One, and from 1 July to 2
August 2013 for Term of Reference 2), as well as an extensive number of in camera
hearings.

The Commissioner is also required to consider submissions from authorised parties
before finalising her report to the Governor.

As the Inquiry was announced against the background of an ongoing police
investigation, the Commissioner will prepare an additional, confidential report to the
Governor to continue to protect the integrity of the Inquiry’s own processes as well as
any potential future criminal proceedings.

For media enquiries contact:

Scott Crebbin on 0419 751 805
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Appendix] ABC News article

Praise for child sex abuse info centre - ABC News (Australian Broadcasting Corporati... Page 1 of 2

ABC N E WS N% Set an Australian

location for local news
and weather

Praise for child sex abuse info centre

Posted Fri 26 Apr 2013, 7:54am AEST

A Church counsellor has
praised an information
centre set-up to allow
people to come forward in
the lead-up to a probe into
sexual abuse by Hunter
Valley priests.

The Special Commission of
Inquiry was triggered by
allegations made by Chief

PHOTO: The Maitland-Newcastle Catholic Diocese has

Inspector Peter Fox that a co-ordinator of healing and support who is helping
police were pressured to people contact the NSW Special Commission of
close investigations into Inquiry into sexual abuse. (ABC News: Dan Cox)
abuse by two Maitland- MAP: Newcastle 2300

Newcastle Catholic Diocese

priests.

The information centre opens for the last time on May 5, and aims to give
people the opportunity to speak confidentially to members of the Inquiry
team.

The Church's co-ordinator of healing and support Maureen O'Hearn says
she has helped around a dozen people through that process.

"Everyone I've been with has found the experience to be really positive," she
said.

"They've found the people at the Commission to be really respectful and
warm and very supportive.

"Yes, for all the people I've accompanied, it's been a very positive
experience and they've felt very acknowledged and very validated by that
experience."

http://www.abc.net.au/news/2013-04-26/praise-for-child-sex-abuse-info-centre/46523... 22/05/2014
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Praise for child sex abuse info centre - ABC News (Australian Broadcasting Corporati... Page 2 of 2

Ms O'Hearn says the local information centre has proved crucial in allowing
people to tell their story in the lead-up to the Special Commission.

"This has worked," she said.

"Having those information centres, and having them so well publicised, has
certainly made it easier for people just to go, basically, to a shopfront in
Wallsend.

"It has made it very accessible and much less threatening, so | think that all
of those things have really helped and really encouraged people to tell their
story."

The Special Commission of Inquiry's public hearings begin in Newcastle on
May 6.

Topics:child-abuse, sexual-offences, catholic, newcastle-2300, muswellbrook-2333

http://www.abc.net.au/news/2013-04-26/praise-for-child-sex-abuse-info-centre/46523... 22/05/2014
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Appendix K Indicative list of issues: term of

reference 2 public hearings

The following list of issues derives from the Inquiry’s Terms of Reference, but is not to be considered
exhaustive, and may be subject to change.

1

What were the police investigations of relevant matters (being matters relating directly or
indirectly to alleged child sexual abuse involving Fathers Denis McAlinden or Father James
Fletcher)? In this respect, it is proposed the following investigations will be examined:

a. The Watters/Fox investigation of Fr Denis McAlinden from 1999 to 2005 (“Watters
Investigation”);

b. The Flipo investigation of Fr Denis McAlinden from 2001 (“Flipo Investigation”);

C. The Fox investigation of Fr James Fletcher from 2002 to 2004 (“Fox Investigation”);

d. The Strike Force Lantle investigation of alleged concealment of sexual abuse offences

committed by Frs Denis McAlinden and James Fletcher by certain officials of the
Catholic Church from 2010 and following (“Lantle Investigation”).

What material (whether information, documents or knowledge, and whether recorded or not)
was (potentially) within the knowledge of the Catholic Church, through the knowledge of
officials of the Catholic Church, from the point of commencement of the respective police
investigations of relevant matters?

In relation to the Watters Investigation, whether officials of the Catholic Church:
a. Facilitated, assisted or co-operated with the investigation?

b. Hindered or obstructed the investigation?

In relation to the Flipo Investigation, whether officials of the Catholic Church:
a. Facilitated, assisted or co-operated with the investigation?

b. Hindered or obstructed the investigation?

In relation to the Fox Investigation, whether officials of the Catholic Church:
a. Facilitated, assisted or co-operated with the investigation?

b. Hindered or obstructed the investigation?

In relation to the Lantle Investigation, whether officials of the Catholic Church:
a. Facilitated, assisted or co-operated with the investigation?

b. Hindered or obstructed the investigation?

Whether there is or was any evidence or sufficient evidence warranting the prosecution of a
specified person(s) for a specified offence(s) (certain matters relating to this issue to be dealt
with at public in camera hearings).

Any further matters the Commissioner considers not otherwise covered by the foregoing
paragraphs, that relate to paragraph 2 of the Terms of Reference.
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Appendix L Apology by Bishop William
Wright, 1 July 2013

SPECIAL COMMISSION OF INQUIRY
INTO MATTERS RELATING TO THE POLICE INVESTIGATION OF
CERTAIN CHILD SEXUAL ABUSE ALLEGATIONS IN THE CATHOLIC

DIOCESE OF MAITLAND-NEWCASTLE

At Newcastle Supreme Court
Court Room Number 1, Church Street, Newcastle NSW

On Monday, 1 July 2013 at 10.05am
(Day 1)

Before Commissioner: Ms Margaret Cunneen SC

Counsel Assisting: Ms Julia Lonergan SC
Mr David Kell
Mr Warwick Hunt

Crown Solicitor's Office: Ms Emma Sullivan,
Ms Jessica Wardle

.01/07/2013 (1) 1
Transcript produced by Merrill Corporation
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26 <WILLIAM WRIGHT, sworn: [11.35am]
27
28 <EXAMINATION BY MS LONERGAN:
29
30 MS LONERGAN: Q. Bishop Wright, you've prepared a
31 statement that you wish to read out to those present in
32 court?
33 A. That is correct.
34
35 As Bishop of Maitland-Newcastle, I wish to make an
36 unreserved apology on behalf of the diocese to all those
37 who have suffered as a result of acts or omissions by
38 members of the diocese in relation to the matters before
39 this Special Commission of Inquiry.
40
41 My apology must begin with an acknowledgment of the
42 wrongs done. I acknowledge that two men, Denis McAlinden
43 and James Fletcher, now deceased, but once priests of the
44 diocese, repeatedly committed acts of sexual abuse of
45 children. I acknowledge that these sexual predators used
46 their position in the diocese to gain access to these
47 children and to conceal their acts.
.01/07/2013 (1) 21 W WRIGHT (Ms Lonergan)
Transcript produced by Merrill Corporation
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I acknowledge that the children, so abused, sometimes
suffered further hurt when they were not believed because
the offender was the priest. I acknowledge that when
matters were reported, church authorities sometimes failed
to act, or to act effectively, either to support abused
children and their families or to ensure that other
children were protected from abuse by those offenders in
the future.

I acknowledge that victims of McAlinden and Fletcher
and their families sometimes also suffered from the
attitudes and actions of some in the church community
towards them when they told their stories.

I acknowledge that the abuse perpetrated by McAlinden
and Fletcher, exacerbated on occasion by the failures of
church Teaders, caused real and enduring harm to those
children who were abused, to their families, and to many
others who have been affected by this sorry history in
their community.

I am totally committed to the care and nurturing of
children 1in safety and in Tove. I find the willful harming
of children for personal sexual gratification abhorrent.

I feel outraged and disgusted at the sexual assault of
children by men who betrayed their positions of trust,
their sacred calling, and the basic tenets of our Christian
faith.

And so as Bishop, I apologise unreservedly on behalf
of the diocese to those who suffered abuse, to their
families and friends, and to all who have subsequently been
harmed by the unfolding of these matters.

My apology is intended to express the deep sorrow of
the Catholic community that such things ever happened to
people in our church; also our desire that the victims now
have the chance to tell their stories with confidence of
acceptance and are able to obtain justice, to the extent
that that is possible; also our commitment to assisting
those who were abused, as best we can; and our ongoing
commitment to doing all in our power to protect children
from such abuse now and in the future.

I am not currently in a position to comment on the
specifics of the facts relating to McAlinden and Fletcher,

.01/07/2013 (1) 22 W WRIGHT (Ms Lonergan)

Transcript produced by Merrill Corporation

Special Commission of Inquiry: report, 30 May 2014

109




1 nor the management of their matters by leaders of the
2 Maitland diocese or other persons in the wider Catholic
3 Church or the police. I was not in the diocese at the
4 times these events occurred and until I became Bishop,
5 I had no personal knowledge of these matters.
6
7 These issues are rightly for the Special Commissioner
8 to address and to investigate and I, for my part, approach
9 those investigations with an open mind.
10
11 To both police involved in Strike Force Lantle and
12 counsel assisting the Special Commissioner, I have and will
13 continue to direct all diocesan personnel to provide all
14 possible hospitality and logistical support to facilitate
15 access to any relevant records held by the diocese and to
16 endeavour to make the diocese and all its constituent
17 services as transparent as possible to ensure that all
18 relevant material comes to 1light.
19
20 I welcome public inquiries such as this Commission of
21 Inquiry and the forthcoming national Royal Commission. It
22 is my hope that, beyond establishing the facts of what has
23 happened in the past and contributing to child protection
24 regimes now and in the future, such inquiries will
25 contribute substantially to raising community awareness of
26 the damage done by child sexual abuse.
27
28 I hope that this increased community understanding of
29 the problem will help reduce the sense of isolation that
30 has been experienced by victims of abuse and the reluctance
31 that still exists in the broader community to report abuse
32 whenever, wherever it occurs.
33
34 I and the diocesan leadership team are committed to
35 the safety, welfare and well-being of children. Bishop
36 Michael Malone was determined that past wrongs and errors
37 were not repeated, and I have continued to commit
38 significant and ongoing resources to Zimmerman Services,
39 which is a specialist child protection unit within the
40 diocese, reporting to statutory authorities investigating
41 allegations of abuse, and providing innovative personalised
42 healing and support services to people affected by a
43 history of child sexual abuse in the diocese.
44
45 With those remarks, I thank the Special Commission of
46 Inquiry for undertaking this vital work.
47

.01/07/2013 (1) 23 W WRIGHT (Ms Lonergan)
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THE COMMISSIONER: Thank you, Bishop Wright, most
sincerely, for your assistance to date and your sentiments
this morning. Thank you.

MS LONERGAN: Bishop Wright will be recalled at the end of
evidence in this public hearing, probably at the third
week, so, Commissioner, could Bishop Wright be excused?
Yes.

THE COMMISSIONER: Yes, thank you, Bishop Wright.

THE WITNESS: Thank you, Commissioner.

<THE WITNESS WITHDREW

.01/07/2013 (1) 24 M J WATTERS (Ms Lonergan)

Transcript produced by Merrill Corporation
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Appendix M Legal representatives authorised
to appear

Term of reference 1

Individual/organisation

Representative(s)

Al

Commissioner of Police and relevant
officers of the NSW Police Force

The Catholic Diocese of Maitland-
Newcastle and relevant personnel

Fox, Detective Chief Inspector Peter

Lucas, Father Brian

McCarthy, Joanne

Quinn, Former Detective Justin
Tayler, Former Detective Inspector Brad

Ms Maria Gerace, instructed by Clinch Long
Letherbarrow (until 20 December 2013) and Ellis
Legal, Lawyers and Advocates (from 20 December
2013)

Mr Wayne Roser SC & Mr Patrick Saidi, instructed
by Henry Davis York

Mr Lachlan Gyles SC, Ms Jennifer Single and Mr
Richard Perrignon (15 May 2013 to 17 May 2013)
instructed by Makinson & d’Apice

Mr Mark Cohen, instructed by Mr Greg Willis

Mr Peter Skinner, instructed by Carroll & O’Dea
Solicitors

Mr Winston Terracini SC & Mr Martin Rush,
instructed by Mr Alex Irving

Mr Robert Mcllwaine, Legal Representation Office

Term of reference 2

Individual/organisation

Representative(s)

ABC

AH

Al

AP

BAZ

Stanwell, Michael

BG

BI

BJ

Walsh, Father Glen

Callinan, William

The Catholic Diocese of Maitland-
Newcastle and relevant personnel

Ms Maria Gerace, instructed by Clinch Long
Letherbarrow (until 20 December 2013) and Ellis
Legal, Lawyers and Advocates (from 20 December
2013)

Legal Representative Office (including instructing
Mr Clifford Fraser at relevant times for Father
Walsh)

Mr William Potter, instructed by Nolan Commercial
Law Practice

Mr Lachlan Gyles SC & Ms Jennifer Single,
instructed by Makinson & d’Apice
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Individual/organisation Representative(s)

Commissioner of Police and relevant
officers and former officers of the NSW

Mr Wayne Roser SC & Mr Patrick Saidi, instructed
by Henry Davis York

Police Force

Doyle, Elizabeth
Muxlow, David

Fox, Detective Chief Inspector Peter

Gogarty, Peter
Harrigan, Father Desmond
Hart, Monsignor Allan

Keevers, Helen

Lucas, Father Brian

Malone, Bishop Michael
McCarthy, Joanne

Professional Standards Office and
Davoren, John

Redgrove, Sister Paula

Usher, Monsignor John

Wilson, Archbishop Philip

Mr Benjamin Bickford, instructed by Carroll &
O’Dea Solicitors (represented Mr Muxlow from 15
August 2013 who was previously represented by
Makinson & d’Apice)

Mr Mark Cohen, instructed by Mr Greg Willis
Self-represented

Burke & Mead Lawyers

Mullane & Lindsay Lawyers

Dr Peggy Dwyer, instructed by Uther, Webster &
Evans

Mr Peter Skinner and Mr Adrian Williams,
instructed by Carroll & O’Dea Solicitors

Mr Simon Harben SC & Mr Simon McMahon,
instructed by Carroll & O’Dea Solicitors

Mr Winston Terracini SC & Mr Martin Rush,
instructed by Mr Alex Irving

Mr David Baran, instructed by SMK lawyers

Corrs Chambers Westgarth

Mr Stephen Rushton SC instructed by Corrs
Chambers Westgarth

Ms Jane Needham SC & Mr Gary Doherty,
instructed by lles Selley Lawyers

Note:

1.  Relevant officers and former officers of the NSW Police Force include Detective Superintendent John Kerlatec, Detective
Inspector David Waddell, Inspector David Matthews, Assistant Commissioner Carlene York, Detective Inspector Paul Jacob,
Inspector Anthony Townsend, Assistant Commissioner Max Mitchell, Detective Sergeant Jeffrey Little, Detective Chief
Inspector Wayne Humphrey, Superintendent Charles Haggett, Detective Senior Constable Jason Freney, Inspector Graeme
Parker, Inspector Fay Dunn, Superintendent John Gralton, Detective Sergeant Kristi Faber, Detective Inspector Mark Watters,
Mr Donald Brown, Former Detective Senior Constable Jason Robbs and Detective Senior Constable Jacqueline Flipo

2. Relevant personnel of the Catholic Diocese of Maitland-Newcastle include Sean Tynan, Lisa Wollschlager, Father Gerard
Mackie, Father James Saunders, Bishop William Wright, Father William Burston, Father Robert Searle, Michael Bowman and

Maureen O'Hearn.
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Appendix N Public and in camera hearing
witness list

Term of reference 1: public hearing

Transcript page

Witness Dates evidence given  references
Dunn, Inspector Fay 27 June 2013 1562-1572
Faber, Detective Sergeant Kristi 28 June 2013 1623-1674

Fox, Detective Chief Inspector Peter

Freney, Detective Senior Constable Jason
Gralton, Superintendent John

Grant MP, Troy

Humphrey, Detective Chief Inspector Wayne

Jacob, Detective Inspector Paul
Kerlatec, Detective Superintendent John
Little, Detective Sergeant Jeffrey

Lloyd QC, lan

Matthews, Inspector David

McCarthy, Joanne

Mitchell, Assistant Commissioner Max

Parker, Detective Chief Inspector Graeme
Quinn, Former Detective Sergeant Justin

Tayler, Former Detective Chief Inspector Brad

Townsend, Inspector Anthony
Waddell, Detective Inspector David

York, Assistant Commissioner Carlene

6-10 May 2013;
11 December 2013

26 June 2013

28 June 2013

8 May 2013
25-27 June 2013

16 May 2013
10 May 2013
24 June 2013
17 May 2013
13 May 2013
24-25 June 2013

16-17 May 2013

27 June 2013
16 May 2013
13-15 May 2013

16 May 2013
13 May 2013
14 May 2013

17-112; 114-194;
227-290; 298-401;
452-508; 1680-1774

1409-1445
1574-1623
196-226

1304-1339; 1344~
1408; 1446-1498

872-927
403-449
1093-1144
1006-1019
606—622

1144-1212; 1214~
1303

990-1004; 1020—-
1089

1498-1562
948-989

623-635; 747-771;
773-870

927-948
502-606
637-747

Term of reference 1: in camera

AJ, Detective Chief Inspector Peter Fox, Ms Joanne McCarthy, Detective Chief Inspector Graeme Parker
and Former Detective Sergeant Kirren Steel gave in camera evidence in relation to term of reference 2.*

* Non-publication orders over the evidence of Al, Detective Chief Inspector Peter Fox, Ms Joanne McCarthy and Former Detective

Sergeant Kirren Steel were lifted by the Commissioner.
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Term of reference 2: public hearing

Transcript page

Witness Dates evidence given  references

AH 23 July 2013 1429-1434

Austin, Dr Rodger 31 July 2013 2213-2276

BJ 26 July 2013 1832-1860

Bowman, Michael 30 July 2013 2076-2092; 2147—-
2149

Brown, Former Detective Senior Constable 10 July 2013 695-714

Donald
Burston, Father William (Bill)

Callinan, William

Davoren, John

Doyle, Elizabeth
Flipo, Detective Senior Constable Jacqueline

Fox, Detective Chief Inspector Peter

Harrigan, Father Desmond

Hart, Monsignor Allan

Keevers, Helen

Lucas, Father Brian

Malone, Bishop Michael

O’Hearn, Maureen

Robbs, Former Detective Senior Constable
Jason

Saunders, Father James (Jim)
Searle, Father Robert

Tynan, Sean

Usher, Monsignor John

Watters, Detective Inspector Mark
Wright, Bishop William

17-19 July 2013;
29 July 2013

30 July 2013
29-30 July 2013

29 July 2013
10 July 2013

2-5 July 2013; 9 July
2013; 11 December
2013

26 July 2013

19 July 2013; 23 July
2013

31 July 2013

24-26 July 2013;
9 September 2013

10-12 July 2013;
15 July 2013

1 August 2013
1 August 2013

17 July 2013

29 July 2013

31 July 2013

9 September 2013
1July 2013

1 July 2013; 1 August
2013

1222-1257; 1259
1355; 1357-1379;
1928-1941

2092-2145

1975-1999; 2009—-
2076

1944-1974
715-772

109-221; 223-338;
340-459; 463-569;
575-692; 16801774

1861-1885

1380-1427; 1434~
1548

2151-2188

1550-1668; 1670—
1774; 1776-1832;
2435-2442

773-825; 828-970;
972-1019; 1023~
1148

2308-2332
2275-2301

1150-1222
1893-1928
2188-2213
2342-2434
24-107

21-24; 2333-2336
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Term of reference 2: in camera

ABC, AJ, AP, Dr Rodger Austin, BAZ, BI, Father William Burston, Mr William Callinan, Mr John Davoren,
Ms Elizabeth Doyle, Sister Patricia Egan, Detective Chief Inspector Fox, Mr Peter Gogarty, Monsignor
Allan Hart, Detective Sergeant Jeffrey Little, Father Brian Lucas, Father Gerard Mackie, Bishop Michael
Malone, Mr David Muxlow, Ms Maureen O’Hearn, Mr Edward Owens, Sister Paula Redgrove, Mr David
Ryan, Mr Michael Stanwell, Mr Mark Sullivan, Mr Sean Tynan, Father Glen Walsh, Archbishop Philip
Wilson, Ms Lisa Wollschlager, Bishop William Wright and additional persons (victim/relative of victim)
gave in camera evidence in relation to term of reference 2.2

? Non-publication orders over the evidence of some of the persons who gave in camera evidence in relation to term of reference 2
were lifted by the Commissioner.
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Appendix O Decision by Commissioner

Margaret Cunneen SC regarding
the question of contempt of the
Commission on 13 May 2013

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations in the
Catholic Diocese of Maitland-Newcastle

Question of Contempt of the Commission on 13 May 2013
DECISION

The public hearings of the Inquiry in relation to what has been described as the
first Term of Reference commenced in Newcastle Courthouse on Monday, 6 May
2013.

I am assisted in these hearings, and in the Inquiry generally, by the Crown
Solicitor and Counsel Assisting.

The parties who have been authorised to appear at the public hearings include
Detective Chief Inspector Peter Fox ("DCI Fox”, represented by Mr Mark Cohen of
counsel instructed by Mr Greg Willis, solicitor) and the Commissioner of Police,
together with 13 nominated police officers who had been summonsed to give
evidence, (represented by Mr Wayne Roser SC and Mr Patrick Saidi instructed by
Henry Davis York).

DCI Fox gave oral evidence during the first week of the public hearings,
commencing 6 May 2013. His evidence concluded on 10 May 2013.

On Monday, 13 May 2013, evidence was given by Detective Inspector David
Waddell. From 2008 to 2011 Detective Inspector Waddell held the position of
Crime Manager at Lake Macquarie Local Area Command. In the course of his oral
testimony, Detective Inspector Waddell gave certain evidence regarding a police
investigation, Strike Force Georgiana, which was being conducted from Lake
Macquarie Local Area Command. Strike Force Georgiana was directed at
investigating allegations of child sexual assault including by certain persons
formerly associated with the Catholic Diocese of Maitland-Newcastle.

Detective Inspector Waddell gave evidence that Strike Force Georgiana had been
“scaled back” in 2010. ' At a further point in his evidence Detective Inspector
Waddell was asked some questions by Mr Rush of counsel who appeared for
Joanne McCarthy. The following exchange took place:

Q- "I put it to you that, in a conversation with Joanne McCarthy on 4 May
2010, you told Joanne McCarthy [that] Georgiana is finalising some
outstanding cases but it is essentially closed,”

A: "That would be potentially correct, yes. That was the status of Georgiana
at that stage. ”*

Following the luncheon adjournment that day, Mr Saidi made an application. Mr
Saidi handed up a copy of a document recording a tweet said to have been made
by DCI Fox using the Twitter service at about 12:35pm that day.

1

Transcript p 509.
Transcript p 560.
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10.

11.

12

13.

14.

“"Twitter” is an online social networking service and micro-blogging service that
enables its users to send and read text-based messages of up to 140 characters.
These messages are known as "tweets".

The tweet complained of by Mr Saidi was in the following terms:

"Detective Inspector Waddell gives evidence that in May 2010 he was
closing down Strike Force Georgiana investigating child sex abuse by Hunter
clergy. ”

At the time of the relevant tweet, the Inquiry was sitting and DCI Fox was present
in the hearing room.

During the course of the application, Mr Cohen confirmed that the relevant tweet
did, in fact, originate from DCI Fox.?

Mr Saidi criticised the tweet as containing false information.* This issue is
discussed further below.

Mr Said also submitted that the tweet could also constitute a contempt of the
Commission. Mr Saidi's application was that the matter of the tweet should be
referred to the appropriate authority, said to be either an appropriate officer at the
Crown Solicitor's Office or, alternatively, the Registrar of the Supreme Court, for
consideration to be given for DCI Fox to be dealt with for contempt of the
Commission.®

The application was made orally by Mr Saidi. At that stage the Inquiry was in the
midst of taking further oral evidence from witnesses. To permit Mr Cohen time to
provide a considered response to the application, I directed that he provide any
written submissions that he wished to make on behalf of DCI Fox by 24 May 2013.
Subsequently, I directed that Mr Saidi file written submissions in reply by 31 May
2013. Each party provided written submissions in accordance with these directions.

The contentions advanced on behalf of DCI Fox

15.

16.

17.

In his written submissions, Mr Cohen advances a number of contentions on behalf
of DCI Fox. It is convenient to note the various contentions although, as will
become apparent below, in the circumstances I do not find it necessary to deal
with all the matters advanced.

First, Mr Cohen contends that, under the Specia/ Commissions of Inguiry Act 1983
(NSW) (“the Act”) I have no power to refer any potential contempt to the Registrar
of the Supreme Court. As is clear from the nature of his oral application, Mr Saidi
contends otherwise.

Accordingly, Mr Cohen contends that I am the only body that, prima facie, may
exercise a power to punish for contempt of the Commission. As will become
evident, I do not agree with Mr Cohen's analysis. In my view, in certain
circumstances I do have power under the Act to refer a potential contempt of the
Commission to be dealt with, as appropriate, by the Registrar of the Supreme

 Transcript p 577.

1

Transcript p 576.

5 Transcript pp 576-577.
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18.

19.

20.

21;

Court. ®

Secondly, Mr Cohen contends that there has not been any conduct on the part of
DCI Fox that constitutes contempt of the Commission.

Thirdly, Mr Cohen contends that the tweet did not contain false information as
alleged by Mr Saidi.

Fourthly, Mr Cohen contends that s 24(d) of the Act is invalid because the
imposition by me of a penalty for contempt would offend the Aab/e principle. In
this respect, Mr Cohen seemingly contends that the imposition of a penalty for
contempt would constitute a judicial function that cannot be exercised by me as
Commissioner.

Fifthly, Mr Cohen contends that, if the matter is otherwise a potential contempt, he
was nonetheless at liberty to advance his tweet by reason of an implied
constitutional freedom of expression attaching to governmental and political
communications.

The reply submissions

22.

23.

In his written reply submissions, Mr Saidi submits that it is unnecessary for me to
consider most of the submissions advanced by Mr Cohen because these are
matters on which the Crown Solicitor (or presumably some other person if
required) could give advice if the matter is referred to him for that purpose.

Mr Saidi states that his application is only that the matter of DCI Fox’s tweet be
referred to a third person or body for the purpose of, in effect, obtaining an advice
as to whether the issue of alleged contempt by DCI Fox should be taken further in
the circumstances.

Further analysis - overview

24,

25.

26.

27.

28.

Mr Saidi's application, on behalf of NSWPF, is that I should refer the issue of DCI
Fox's tweet to the appropriate authority, said to be either the Crown Solicitor or
alternatively the Registrar of the Supreme Court, for the purpose of considering
whether DCI Fox should be dealt with for contempt of the Commission.

As indicated above, I am assisted in the Inquiry generally by both the Crown
Solicitor and Counsel Assisting. This has been the position since at least late 2012
following the establishment of the Inquiry.

In such circumstances, there is something inherently artificial in the suggestion
that I ought consider referring the issue of DCI Fox’s tweet to the Crown Solicitor
for the purpose of advising.

As described below, I consider that I would have power to refer a potential
contempt, in an appropriate case, to the Registrar of the Supreme Court.

I am not persuaded that the matter of DCI Fox's tweet should be the subject of
any further action taken as a potential alleged contempt of the Commission. In
this respect, I am not persuaded that I should refer the matter of DCI Fox's tweet

6

Depending on the circumstances, this may involve the Registrar obtaining legal advice from the Crown

Solicitor, or some other appropriate person, in respect of the potential contempt and related issues.
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to the Registrar of the Supreme Court for consideration to be given for DCI Fox to
be dealt with for contempt of the Commission.

Section 24 of the Act

29.

30.

Section 24 of the Act is entitled “Particular powers of Commissioner” and provides:

“For the purposes of a Special Commission, the Commissioner shall have all
such powers, rights and privileges as are vested in the Supreme Court or in
any Judge thereof in or in relation to any proceedings, in respect of the
following matters:

(a) compelling the attendance of witnesses,

(b) compelling witnesses to answer questions which the Commissioner
deems to be relevant to the Special Commission,

(c) compelling the production of books, documents and writings, and

(d) punishing persons guilty of contempt or of disobedience of any order or
summons made or issued by the Commissioner.”

Section 24 applies only in circumstances where in the relevant Letters Patent the
Governor declares that the section shall apply to and in respect of the Special
Commission: s 21(1). The Letters Patent for the present Commission include such
a declaration by the Governor and, accordingly, s 24 applies to the Commission. ”

Conduct in the face of the Commission

31

32.

33.

34.

DCI Fox’s tweet occurred while the Inquiry was sitting and while DCI Fox was
present in the hearing room.

An issue arises as to whether such conduct could constitute contempt “in the face
of” the Commission.

In Morris v Crown Office [1970] 2 QB 114 at 122 Lord Denning MR referred to the
phrase “in the face of the court” and said:

"The phrase 'contempt in the face of the court’ has a quaint old-fashioned
ring about it; but the importance of it is this: of all the places where law
and order must be maintained, it is here in these courts. The course of
Justice must not be deflected or interfered with. Those who strike at it strike
at the very foundations of our society. To maintain law and order, the
Jjudges have, and must have, power at once to deal with those who offend
against it. It is a great power — a power instantly to imprison a person
without trial — but it is a necessary power.”

For the purposes of the law of contempt, in my view the conduct of DCI Fox in
sending a tweet from within the hearing room, while the hearings of the Inquiry
are being conducted, constitutes conduct occurring “in the face of” the
Commission. This is so even though I did not observe DCI Fox making the tweet

7 The Letters Patent dated 21 November 2012, p 2, as altered by the Letters Patent dated 25 January 2013,
relevantly provides: “And pursuant to section 21 of the Special Commission of Inquiries Act 1983 (NSW) it is
hereby declared that sections 22, 23 and 24 shall apply to and in respect of the Special Commission the subject
of these our Letters Patent.”
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35.

when he did so. See Registrar of the Court of Appeal v Collins [1982] 1 NSWLR
682 at 684.°

In other words, contempt “in the face of” the tribunal can occur even if the
conduct is not, in fact, seen or heard by the presiding officer.

Dealing with a potential contempt in the face of the Commission

36.

37.

38.

39.

40.

41.

42,

In procedural terms, a potential contempt in the face of the Commission can be
dealt with in different ways.

The matter may be dealt with by the Commissioner in a summary fashion, subject
to the need to provide procedural fairness in respect of matters such as: (i) the
provision, orally or in writing, of a statement of charge; (ii) the provision of an
adequate opportunity, which may require an adjournment, to make a defence to
the charge; (iii) the conduct of the summary hearing before the Commissioner.
The summary procedure is intended to be reserved for matters involving a
compelling need to act urgently.® Quite properly, Mr Saidi's application does not
ask me to deal with the present matter in such a fashion.

I note that any determination of contempt by a Commissioner must not lead to a
committal for contempt for an indeterminate term. It may also be that any
committal for a fixed term should not extend beyond the term of the Special
Commission. See Ferraro v Woodward (1978) 143 CLR 103 at 106-107.

I do not accept Mr Cohen’s contention, to the extent so advanced, that I would not
have power to deal, in summary manner, with a contempt in the face of the
Commission. Thus, for example, in Ferraro v Woodward (1978) 143 CLR 103 the
High Court proceeded on the basis that a Commissioner (Woodward J) under the
Royal Commissions Act 1923 (NSW) could deal himself deal with a matter and
make a finding of contempt, if satisfied beyond reasonable doubt, and direct that
the person be committed to prison pursuant to a (properly crafted) warrant for a
fixed term.

Alternatively to dealing in a summary fashion with a contempt in the face of the
Commission, in my view, the Commission has power to refer the issue of the
potential contempt to the Registrar of the Supreme Court.

In Ferraro v Woodward the then form of s 18 of the Royal Commissions Act 1923
(NSW) was in similar terms to s 24 of the Act, including a vesting in the
Commissioner of all such powers, rights and liabilities as are vested in the
Supreme Court or any judge thereof in respect of “punishing persons guilty of
contempt.”

In Ferraro v Royal Commissioner (unreported, 2 February 1978, NSWCA) Moffit P
(with whom Street C) and Glass JA agreed) said of s 18 that “the power conferred
is to punish summarily for contempt of the inquiry in a way equivalent to the
power to punish summarily for contempt in judicial proceedings.” °

8

Consider also R v £/ Jamal[2009] NSWSC 686 at [4]; Eurgpean Asian Bank AG v Wentworth (1986) 5 NSWLR

445 at 463 per Priestley JA.

g

Keeley v Brooking (1979) 143 CLR 162 at 173 .

1% The decision was overruled by the High Court for other reasons in Ferraro v Woodward (1978) 143 CRL 103,
but the decision did not affect this part of the reasons of the Court of Appeal.
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43. In my view, the exercise of power under s 24 cannot be restricted to the use of
the summary procedure for contempt in the face of the Commission. This
construction is supported by the fact that action for breaches of order and failing
to attend in response to a summons, also referred to in s 24(d), would typically
not have occurred in the face of the Commission and thus could not properly be
dealt with in a summary fashion. In my view, the reference to “contempt” in s
24(d) comprehends all of the general law of contempt.

44. This approach to s 24 is supported by authority. Thus, in R v Arrowsmith [1950]
VLR 78 at 85 Dean ] said, of an identically worded provision in s 3(1)(d) of the
Royal Commission (Communist Party) Act 1949, that:

"It was contended for the respondents that in [the principal Act] the
reference to contempt was limited to contempt in relation to the particular
matters referred to in sec. 3(1), namely matters of procedure, and that the
general law of criminal contempt was not made applicable. But as it was
conceded that by [the amending Act] the general law of contempt was
applicable, this contention could have no effect except as to penalty as the
latter Act is retrospective. Despite arguments drawn from the specific
reference in section 3(1) to a number of matters of procedure, and also
notwithstanding the doubts on the extent of the original power suggested
by the amendment, I am unable to take such a restricted view of the
original provision. 'Contempt’ must mean contempt of every kind and
cannot be limited to some kind of contempt only. There is no justification
for giving to the word anything less than its full legal meaning. It follows
that if the publications in question be contemnpt they were a contemnpt when
published and did not becorne so by reason of any retrospective operation
of the later Act. The later Act removed any possible doubt, and gave the
power to punish to other Judges of the Court. ”

45. In my view, and consistent with the approach taken in Arrowsmith, the reference
to “contempt” in s 24(d) contemplates the whole of the general law of contempt,
adapted to the context of a special commission. This extends to picking up the
power of a Supreme Court judge under Pt 55 r 11(1) of the Supreme Court Rules,
to direct the Registrar (or the Prothonotary) of the Supreme Court to commence,
or to consider the commencing of proceedings in the Supreme Court for contempt
of the Commission.

Alleged invalidity of s 24

46. As noted above, Mr Cohen seemingly contends that s 24(d) of the Act is invalid to
the extent that it permits findings and punishment for contempt. This argument is
seemingly based on Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51
and Mr Cohen’s contention that this Commission has been clothed with power by the
Australian Parliament.

47. Two matters need be stated. First, I am not empowered, sitting as a
Commissioner under the Act, to declare part of the Act to be invalid. Only a
relevant superior court has power to make a declaration of invalidity of a provision
of a NSW Act.

48. Secondly, I do not find Mr Cohen’s contentions to be persuasive in any event. The
contention that I am somehow clothed with power by the Australian Parliament is
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incorrect. The Letters Patent for this Commission have been issued only by the NSW
Governor. I also do not agree with Mr Cohen’s suggestion that I am somehow
exercising, or purporting to exercise, the judicial power of the Commonwealth.
This is clearly not the case.

49. Further, the restrictions on State legislative power deriving from the Kable principle
remain an evolving area at least in so far as potentially impacting on the State
Parliament’s capacity to impose restrictions, or otherwise intrude upon, the
functions of State courts. But this Special Commission is not a State court.

50. Moreover, putting to one side issues arising under Ch III of the Commonwealth
Constitution (which have no present application), the doctrine of the separation of
powers has no general application at State level and the State Parliament can vest
judicial power in non-judicial tribunals, as well as vesting non-judicial power in
State courts. See Clyne v East (1967) 68 SR (NSW) 385; Building Construction
Employees and Builders’ Labourers Federation of NSW v Minister for Industrial
Relations (1986) 7 NSWLR 372; Kable v Director of Public Prosecutions (NSW)
(1996) 189 CLR 51 at 94, 1009.

Referral to the Registrar of the Supreme Court

51. Although I regard myself as having power to refer the matter of the potential
contempt for consideration by the Registrar of the Supreme Court, in the present
case I am not persuaded that I should exercise this power.

52. At least where there has not been a previous direction precluding tweeting, I do
not regard the mere act of tweeting from a hearing room, in the form of reporting
on aspects of the evidence, as necessarily involving a contempt in the face of the
tribunal. !

53. I am conscious that there has been some debate between the parties as to the
accuracy or otherwise of DCI Fox's tweet. I note that the tweet refers to Detective
Inspector Waddell being involved in “closing down” Strike Force Georgiana. The
excerpt of the question from Mr Rush and the answer from Detective Waddell,
quoted above, refers to Strike Force Georgiana being then “essentially closed”.
This is different from any suggestion in the tweet, if reasonably conveyed, of
Detective Waddell being involved in conduct comprising the shutting down of
Strike Force Georgiana. There may be some force in the criticism by Mr Saidi as to
the accuracy of the tweet. However, an inaccurate tweet does not necessarily
constitute a contempt of court.

54. For present purposes, I do not find it necessary to enter into any detailed analysis
of the accuracy or otherwise of the impugned tweet. Further, to the extent that
the tweet could be suggested to be inaccurate, I would not be prepared to find
that it was deliberately so.

55. The most likely respect in which conduct involving the tweeting of evidence of a
witness may amount to a contempt is if it may have a real tendency to influence
witnesses who were yet to give evidence in relation to the matter. This is a matter

! Consider, by analogy, the NSW Law Reform Commission report, Sound Recording of Proceedings of Courts
and Commissions: The Media, Authors and Parties (1984), para 2.41 (use of unobtrusive sound recorder where
no prior prohibitory order does not interfere with proceedings and administration of justice such as to constitute
contempt in the face of the court). I note that the matter of recording court proceedings is now regulated in
NSW by statute,
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which I am well equipped to assess. DCI Fox's tweet referred, in very brief terms,
to Detective Inspector Waddell having been involved in “closing down” the Strike
Force Georgiana investigation. In respect of the hearings on the first Term of
Reference, Detective Inspector Waddell was followed by witnesses who are,
almost exclusively, serving or former police officers. Most of these officers have
already provided statements of evidence to the Inquiry, and/or been examined in
private hearing. Most did not, or are not expected to, give evidence touching upon
Strike Force Georgiana. Further, the conduct in relation to Strike Force Georgiana
(as distinct from Strike Force Lantle) is a matter that is on the periphery of issues
being considered by the Inquiry.

56. Even if the substance of the tweet could be characterised as inaccurate or
potentially misleading, I do not think that there is any real risk that the tweet may
have a tendency to influence witnesses who were, or are, yet to give evidence in
relation to the matter.

57. In these circumstances, I am not persuaded that I should refer the issue of DCI
Fox's tweet to the Registrar of the Supreme Court for consideration regarding
potential proceedings for contempt.

58. Notwithstanding my finding on this matter, I would, however, firmly discourage
any person who is a witness required to give evidence before the Inquiry from
engaging in tweeting regarding the subject matter of the evidence of any other
witness. Such practice may distract from the important work being undertaken by
the Inquiry.

Concluding remarks

59. In light of my findings, I do not regard it necessary to consider Mr Cohen's
argument of a defence to contempt based upon an implied constitutional freedom
of expression attaching to governmental and political communications nor to
consider whether any such constitutional question could properly be determined
within the forum of the Special Commission.

Margaret Cunneen SC
Commissioner

11 June 2013
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Appendix P Commissioner’s opening remarks

Special Commission of Inquiry into matters relating to the
Police investigation of certain child sexual abuse allegations
in the Catholic Diocese of Maitland-Newcastle

REMARKS OF COMMISSIONER MARGARET CUNNEEN SC
ON THE FORMAL OPENING OF THE INQUIRY

13 February 2013

Welcome

1. Welcome to the first mention and formal opening of the Special Commission of
Inquiry into matters relating to the Police investigation of certain child sexual
abuse allegations in the Catholic Diocese of Maitland-Newcastle.

Pur] f

2. The purpose of this morning’s hearing is to make some general remarks to
indicate the terms of the Inquiry and formally to open the Inquiry.

3. Also, it provides an opportunity for any party who may be substantially and
directly interested in any subject matter of the Inquiry to indicate an interest in
assisting the Inquiry by seeking authorisation to appear at future public
hearings of the Inquiry. I will return to this aspect shortly.

Genesis of the Inquiry — Lateline program

4. 1begin by making some general remarks about the genesis of this Inquiry.

5. This Inquiry arose following the broadcast of an ABC television report on the
Lateline program on 8 November 2012.
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During that broadcast, a senior NSW Police officer, Detective Chief Inspector
Peter Fox, made certain statements regarding alleged child sexual abuse by
Catholic priests, including Father Denis McAlinden and Father James Fletcher
(both now deceased), who had been associated with the Maitland-Newcastle
Diocese. Detective Chief Inspector Fox referred to what he believed to be the
covering-up of such conduct by the Catholic Church, including the relocation of
impugned priests, in what he suggested was an attempt to protect the good
name of the Church, and the apparent hindering of associated Police

investigations into such alleged child sexual abuse.

During that same broadcast, Detective Chief Inspector Fox also made certain
statements to the effect that he had been ordered, by senior Police, to cease
investigating such matters and had been directed to hand over his files in

relation to such matters.

The Inquiry — Terms of Reference

8.

Following the Lateline program, pursuant to Letters Patent dated 21 November
2012 and 25 January 2013, issued in the name of the Governor of NSW and in
accordance with the Special Commissions of Inguiry Act 1983, 1 have been
commissioned to inquire into and report on certain matters arising.

In particular, the Terms of Reference for the Inquiry require me to inquire into
and report upon the following matters:

(i) the circumstances in which Detective Chief Inspector Peter Fox was
asked to cease investigating relevant matters and whether it was
appropriate to do so (which can conveniently be described as the “First
Term of Reference”); and

(i) whether, and the extent to which, officials of the Catholic Church
facilitated, assisted, or co-operated with, Police investigations of relevant
matters, including whether any investigation has been hindered or
obstructed by, amongst other things, the failure to report alleged
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criminal offences, the discouraging of witnesses to come forward, the
alerting of alleged offenders to possible police actions, or the destruction
of evidence (the “Second Term of Reference”).

10. The following terms are defined in the Terms of Reference:

"relevant matters” means any matter relating directly or indirectly to
alleged child sexual abuse involving Father Denis McAlinden or Father
James Fletcher, including the responses to such allegations by officials
of the Catholic Church (and whether or not the matter involved, or is
alleged to have involved, criminal conduct).

The expression “"Catholic Church” includes (without limitation) the
Church, a diocese of the Church, or an organisation operated under the

auspices of the Church or a diocese of the Church; and
The expression “official of the Catholic Church" includes (without
limitation):
(a) any person who acts as a representative of the Catholic
Church;

(b) any officer, staff member, lay assistant or volunteer of the
Catholic Church; and

(c) a member of the clergy or any religious order of the Catholic
Church.

Matters of emphasis

11. TItis convenient, at this point, to note some matters of significance.

12. First, children are inherently vulnerable and innocent. The sexual abuse of
children is abhorrent. It exploits their vulnerability, irreparably damages their
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13.

14.

15;

16.

17.

innocence and casts a shadow over their whole lives. It can be very difficult
for children to break their silence about sexual abuse, and when they do, the
collective responsibility to take action weighs heavily on all.

Further, the perpetrators of such child sexual abuse, including in a clerical
context, will often hold positions of trust in relation to the child. When sexual
abuse is committed by those in positions of trust and authority, it is even more
abhorrent. The commission of such acts of sexual abuse always involves a
reprehensible betrayal of the faith and trust placed in that person by the child
and the child’s family.

Secondly, the Diocese of Maitland-Newcastle has had a very troubled history
regarding issues of child protection and the sexual abuse of children

perpetrated by persons associated with the Diocese, including certain priests.

Two of those priests were Father Denis McAlinden and Father James Fletcher.
Both of these persons are named in the Commission’s Terms of Reference.
Each has been recognised, including by the Diocese, as having committed
sexual abuse against children whilst serving in, or incardinated to, the
Maitland-Newcastle Diocese.

Father Denis McAlinden is regarded by many as having a history of sexual
offending against children over four decades. Many persons identifying
themselves as victims of Father McAlinden have come forward over time.
Father McAlinden died in 2005. In June 2010 Father McAlinden was publicly
described by the then Bishop of the Maitland-Newcastle Diocese as having

been “a predator”, who should have been dealt with earlier.

Father James Fletcher was ultimately convicted and sentenced in NSW in 2004
of having committed nine offences relating to the sexual abuse of a minor, who
had been an altar boy. The sentencing judge described these offences as
involving a “gross and inexcusable breach of trust.” Over time, a number of
other victims of Father Fletcher came forward.
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18.

19.

20.

21;

22,

23.

Following the conviction of Father Fletcher, in December 2004, the then Bishop
of the Maitland-Newcastle Diocese issued an apology to the victims and the
victim’s families for the pain and suffering caused by the criminal actions of
Father Fletcher. Father Fletcher died in gaol in January 2006.

A third matter of importance should be noted. There may be a number of
persons identifying themselves as victims of Father McAlinden or Father
Fletcher who may have information that is relevant to the Inquiry and who may
now desire to come forward. This process has already started to occur. I
strongly encourage these people to contact the Inquiry so that their voices may
now be heard, and so that steps can be taken to consider the information that
may be available. It has rightly been said that child sexual abuse is no longer a

crime in which the conspiracy of silence continues to the grave.

I note also that the Commission’s website, about which I will comment further
shortly, includes some contact details for support services and victims of sexual
assault and victims’ families.

Fourthly, this Inquiry will principally look at matters that occurred in the past.
In doing so, while there may be some important aspects that are regarded as
immutable, some care may need to be taken about necessarily judging events

of the past solely by today’s knowledge and standards.

Fifthly, this Inquiry is required to consider whether Church officials have,
among other things, failed to co-operate with or have hindered relevant Police
investigations. Such non-co-operation or hindrance, if it occurred, need not

have amounted to a criminal offence to be of relevant interest to this Inquiry.

Sixthly, and flowing on from what I have just said, this Inquiry provides an
important opportunity for persons who held relevant positions within the
Catholic Church to come forward and provide information to the Inquiry about

relevant matters that occurred in the past.
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Conceivably, this may include information both as to the good and the bad that
occurred in the past, including (if it be so) an acknowledgment that things
could well have been handled differently and better. I encourage any such
persons who may have relevant information also to come forward and provide

it to the Inquiry.

The National Royal Commission

25,

26.

27.

It is necessary also to mention the National Royal Commission into Institutional
Responses to Child Sexual Abuse, established by Letters Patent issued by the
Governor-General on 11 January 2013 under the Commonwealth Roya/
Commissions Act 1902 (Cth), and the relationship of that National Royal

Commission to the present Inquiry.

The terms of reference of the National Royal Commission are broadly stated
and that body is not required to report until the end of 2015. Consistent with
its terms of reference, the Royal Commission can look at, among other things,
any private or non-governmental organisation, including a religious
organisation (such as a Diocese), that is, or was in the past, involved with
children, and to consider the institutional responses to allegations and incidents

of child sexual abuse and related matters.

The present Inquiry is authorised, by the further Letters Patent issued on
25 January 2013, to establish arrangements in relation to the National Royal
Commission. This will include arrangements for the referral and sharing of
evidence, information and matters coming to the attention of the Inquiry which
may fall outside the scope of terms of reference but which may be of relevance
to the National Royal Commission.

The Inquiry’s websi

28.

The Inquiry has set up a website, which can be accessed Vvia

www.lawlink.nsw.gov.au, from which the precise terms of reference for this

Inquiry and other relevant information can be obtained.
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29,

30.

31.

32

33.

34,

35.

36.

follow Inqui

Since the establishment of the Inquiry on 21 November 2012, extensive
investigative work has been undertaken by this Commission to date, including
the compulsory acquisition of documentary evidence, and the identification and
interviewing of potential witnesses.

The Commission has already issued a large number of summonses compelling
the production of documents from relevant persons and organisations. The
Inquiry has commenced reviewing that material. Further summonses for
production are likely to be issued.

Further, the Commission is empowered to conduct private hearings with
relevant persons, including prior to the holding of any public hearings. The

Commission will continue to use its powers in this regard, as appropriate.

I turn now to say a few words about the processes expected to be followed in
relation to the Inquiry going forward.

The Inquiry, including its amended Terms of Reference, has been widely
advertised in major State and regional newspapers including during the past
fortnight.

The Inquiry has invited written submissions from any interested persons in
relation to matters arising under its Terms of Reference. The date for the
provision of such written submissions has been extended until 4.00pm on
1 March 2013.

I have already referred to the Terms of Reference governing the present
Inquiry. The Terms of Reference deal with two enumerated matters that are
substantially, if not wholly, distinct.

As I have said, what I have described as the First Term of Reference relates to
the circumstances in which Detective Chief Inspector Fox was asked to cease

investigating relevant matters and whether it was appropriate to do so. The
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Second Term of Reference relates to whether, and the extent to which, officials
of the Catholic Church facilitated, assisted, or co-operated with, Police
investigations of relevant matters, including whether any investigation may

have been hindered or obstructed by such officials.

37. The Commission will hold separate public hearings in relation to the First Term
of Reference and the Second Term of Reference. Dates have been fixed for
the public hearings in May and June of this year.

ENDS
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Appendix Q Correspondence between the
New South Wales Crown Solicitor
and Apostolic Nuncio and
Congregation of the Doctrine of
the Faith August-December 2013

(73 Your Ref:
“.“”' Crown My Ref: 201203450
oy} T12 Emma Sullivan

‘N- — Solicitor’s Tel: (02) 9224-5029
- Fax: (02) 8224-5355

GOVERNMENT O ffl Ce Email: crownsol@agd.nsw.gov.au

29 August 2013

His Excellency Msgr. Gerhard Ludwig Miiller
Prefect, Congregation Doctrine of the Faith
Piazza del S. Uffizio, 11, 00193

ROMA ITALY

By fax: 00113906 6988 3409 By email: cdf@cfaith.va
Dear Msgr. Miiller

Special Commission of Inquiry into matters relating to the Police investigation of
certain child sexual abuse allegations in the Catholic Diocese of Maitland-
Newcastle (“"Inquiry”)

Pursuant to Letters Patent issued under the Special Commissions of Inquiry Act 1983 (NSW),
Ms Margaret Cunneen SC has been appointed as Commissioner to inquire into matters
relating to the Police investigation of certain child sexual abuse allegations in the Catholic
Diocese of Maitland-Newcastle in New South Wales, Australia as set out in the attached
Letters Patent.

The New South Wales Crown Solicitor assists the Commissioner.

Inquiry’s terms of reference

Pursuant to Letters Patent dated 21 November 2012 and 25 January 2013 (copies attached
for your reference), the Commissioner is to inquire into and report on the following matters:

1. the circumstances in which Detective Chief Inspector Peter Fox was asked to cease
investigating relevant matters and whether it was appropriate to do so; and

2. whether, and the extent to which, officials of the Catholic Church facilitated, assisted,
or co-operated with, Police investigations of relevant matters, including whether any
investigation has been hindered or obstructed by, amongst other things, the failure to
report alleged criminal offences, the discouraging of witnesses to come forward, the
alerting of alleged offenders to possible police actions, or the destruction of evidence.

“Relevant matters” means any matter relating directly or indirectly to alleged child
sexual abuse involving Father Denis McAlinden or Father James Fletcher, including
the responses to such allegations by officials of the Catholic Church (and whether or
not the matter involved, or is alleged to have involved, criminal conduct).

CROWN SOLICITOR'S OFFICE ABN 50 132 005 544 60-70 Elizabeth Street Sydney NSW 2000 GPO Box 25 Sydney 2001 DX 19 Sydney
Telephone 02 9224 5000 Fax 02 9224 5011 Email crownsol@agd nsw.gov.au  WwWw.CS0.Nsw.gov.au
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Those Letters Patent were altered and varied by further Letters Patent of 28 August 2013 to
provide additional time for the preparation and delivery of the Commissioner's report. That
report is now required to be delivered by 28 February 2014.

The Bishop of the Maitland-Newcastle Diocese, Bishop William Wright, has publicly
committed the Diocese to co-operating fully with the Inquiry. A copy of a pastoral letter from
Bishop Wright dated 28 June 2013 is attached for ease of reference.

To date, the Inquiry has been assisted by officials from the Maitland-Newcastie Diocese in a
number of respects, including’ by the provision of documents or facilitating access to
documents, interviews with senior staff members of the Diocese and through facilitating
access to relevant witnesses.

It may also be noted that, during the course of the Inquiry, Bishop Wright issued an
unreserved apology to victims of sexual abuse committed by Father Fletcher and Father
McAlinden.

Further background regarding priests named in terms of reference

Father James Fletcher

Father James Fletcher (DOB: 20 November 1941) was ordained to the (then) Maitland
Diocese at Mayfield on 7 December 1968. A copy of Fr. Fletcher’s ‘Appointments’ record is

attached.

On 6 December 2004, Fr. Fletcher was convicted of numerous offences relating to his sexual
abuse of a boy, and sentenced to 10 years imprisonment.

On 7 January 2006, Fr. Fletcher died in New South Wales, while still in custody.

There is evidence before the Inquiry that Fr. Fletcher may have sexually abused numerous
other boys.

Father Denis McAlinden

Father Denis McAlinden (DOB: 24 January 1923), was ordained in Kilkenny, Ireland on 5
June 1949. He arrived in the (then) Maitland Diocese on 5 December 1949 and became
ordained to that Diocese thereafter. A copy of Fr. McAlinden's ‘Appointments’ record is
attached.

In 1992, Fr. McAlinden was acquitted of 3 counts of indecent assault of a 10 year old girl in
Perth, Western Australia.

Fr. McAlinden spent many years in dioceses overseas, including Papua New Guinea, New
Zealand and the Philippines. The Inquiry has sought relevant documentation from those
international dioceses, and has been assisted by the voluntary provision of documents.

There is evidence before the Inquiry that Fr. McAlinden sexually abused numerous other
young girls, and at least one boy.

Fr. McAlinden died on 30 November 2005 in Western Australia.

201203450 D2013/382138
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Request for any refevant documentation

For completeness, the Commissioner has requested that I write to Your Excellency to ask
whether the Congregation for the Doctrine of the Faith ("CDF”) has any documentation of
relevance to the Inquiry’s investigations.

In particular, it would assist the Inquiry if you could arrange to provide to me with copies of
any documents in the CDF’s archives (or any other repository which may hold such materials
and to which the CDF has access), which refer or relate to complaints relating to either
Father Fletcher or Father McAlinden in relation to:

(1) the Sixth Commandment of the Decalogue; and/or
(2) any allegations, complaints, suspicions or reports regarding child sexual abuse.

As the Commissioner is to provide her report to the New South Wales Governor on or before
28 February 2014, she would be most grateful for your reply at your earliest convenience.

The Commissioner has otherwise requested that I extend on her behalf, her regards and
appreciation in advance for considering this request.

Yours faithfully = L
Signed

Peter Anet

A/Crown Solicitor

Encl.

201203450 D2013/382138
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%8, | Crown |
v 4 My Ref: 201203450
tl!!!!) Solicitor’s Tel: (02) 5224-5025

" Fax: (02) 8224-5355
GOVERNMENT O ff I C e Email: crownsel@agd.nsw.gov.au

30 August 2013

Archbishop Paul Gallagher
Apostolic Nunciature Australia
PO Box 3633

MANUKA ACT 2603

By fax: 02 6295 3690
Dear Archbishop Gallagher

Special Commission of Inquiry into matters relating to the Police investigation of
certain child sexual abuse allegations in the Catholic Diocese of Maitland-
Newcastle (“Inquiry”)

Pursuant to Letters Patent issued under the Special Commissions of Inquiry Act 1983 (NSW),
Ms Margaret Cunneen SC has been appointed as Commissioner to inquire into matters
relating to the Police investigation of certain child sexual abuse allegations in the Catholic
Diocese of Maitland-Newcastle in New South Wales, Australia as set out in the attached
Letters Patent.

The New South Wales Crown Solicitor assists the Commissioner.

Inquiry’s terms of reference

Pursuant to Letters Patent dated 21 November 2012 and 25 January 2013 (copies attached
for your reference), the Commissioner is to inquire into and report on the following matters:

3. the circumstances in which Detective Chief Inspector Peter Fox was asked to cease
investigating relevant matters and whether it was appropriate to do so; and

4. whether, and the extent to which, officials of the Catholic Church facilitated, assisted,
or co-operated with, Police investigations of relevant matters, including whether any
investigation has been hindered or obstructed by, amongst other things, the failure to
report alleged criminal offences, the discouraging of witnesses to come forward, the
alerting of alleged offenders to possible police actions, or the destruction of evidence.

“Relevant matters” means any matter relating directly or indirectly to alleged child
sexual abuse involving Father Denis McAlinden or Father James Fletcher, including
the responses to such allegations by officials of the Catholic Church (and whether or
not the matter involved, or is alleged to have involved, criminal conduct).

CROWN SOLICITOR'S OFFICE ABN 50132005544 60-70 Elizabeth Street Sydney NSW 2000 GPO Box 25 Sydney 2001 DX 19 Sydney
Telephone 02 9224 5000 Fax 02 9224 5011 Email crownsol@agd.nsw.gov.au wWww.cso.nsw.gov.au
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Those Letters Patent were altered and varied by further Letters Patent of 28 August 2013 to
provided additional time for the preparation and delivery of the Commissioner’s report. That
report is now required to be delivered by 28 February 2014,

The Bishop of the Maitland-Newcastle Diocese, Bishop William Wright, has publicly
committed the Diocese to co-operating fully with the Inquiry. A copy of a pastoral letter from
Bishop Wright dated 28 June 2013 is attached for ease of reference.

To date, the Inquiry has been assisted by officials from the Maitland-Newcastle Diocese in a
number of respects, including by the provision of documents or facilitating access to
documents, interviews with senior staff members of the Diocese and through facilitating
access to relevant witnesses.

It may also be noted that, during the course of the Inquiry, Bishop Wright issued an
unreserved apology to victims of sexual abuse committed by Father Fletcher and Father

McAlinden.
Further background regarding priests named in terms of reference

Father James Fletcher

Father James Fletcher (DOB: 20 November 1941) was ordained to the (then) Maitland
Diocese at Mayfield on 7 December 1968. A copy of Fr. Fletcher's ‘Appointments’ record is
attached.

On 6 December 2004, Fr. Fletcher was convicted of numerous offences relating to his sexual
abuse of a boy, and sentenced to 10 years imprisonment.

On 7 January 2006, Fr. Fletcher died in New South Wales, while still in custody.

There is evidence before the Inquiry that Fr. Fletcher may have sexually abused numerous
other boys.

Father Denis McAlinden

Father Denis McAlinden (DOB: 24 January 1923), was ordained in Kilkenny, Ireland on 5
June 1949. He arrived in the (then) Maitland Diocese on 5 December 1949 and became
ordained to that Diocese thereafter. A copy of Fr. McAlinden’s 'Appointments’ record is
attached.

In 1992, Fr. McAlinden was acquitted of 3 counts of indecent assault of a 10 year old gitl in
Perth, Western Australia.

Fr. McAlinden spent many years in dioceses overseas, including Papua New Guinea, New
Zealand and the Philippines. The Inquiry has sought relevant documentation from those
international dioceses, and has been assisted by the voluntary provision of documents.

There is evidence before the Inquiry that Fr. McAfinden sexually abused numerous other
young girls, and at least one boy.

Fr. McAlinden died on 30 November 2005 in Western Australia.

201203450 D2013/387122
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Request for any relevant documentation

For completeness, the Commissioner has requested that I write to Your Excellency to ask
whether the Apostolic Nunciature has any documentation of relevance to the Inquiry’s
investigations.

By way of background information, I note that on 23 May 1995 the then Bishop of the
Maitland-Newcastle Diocese, Bishop Leo Clarke wrote to Reverend Brambilla regarding
Father McAlinden and requested assistance with contacting the Apostolic Nuncio in the
Philippines (copy attached). I also attach for your reference, three further letters between
the Diocese and the Apostolic Nuncio.

In particular, it would assist the Inquiry if you could arrange to provide to me with copies of
any documents in the Apostolic Nunciature’s archives (or any other repository which may
hold such materials and to which there may be access), which refer or relate to complaints
relating to either Father Fletcher or Father McAlinden in relation to:

(1) the Sixth Commandment of the Decalogue; and/or
(2) any allegations, complaints, suspicions or reports regarding child sexual abuse.

As the Commissioner is to provide her report to the New South Wales Governor on or before
28 February 2014, she would be most grateful for your reply at your earliest convenience.

The Commissioner has otherwise requested that I extend on her behalf, her regards and
appreciation in advance for considering this request.

Yours faithfully
ned

Peter Anet
A/Crown Solicitor

Encl.

201203450 D2013/387122
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PO Box 3633

APOSTOLIC NUNCIATURE

AUSTRALIA Canberra, 2 September 2013

N. 414/13

Dear Sir,

I received this morning your letter of August 30, relating to the
Special Commission of Inquiry into matters reiating to the Poiice
Investigation of certain child sexual abuse allegations in the Catholic

Diocese of Maitland-Newecastle.

May I assure that I have taken careful note of the request you have
transmitted on behalf of Commissioner Margaret Cunneen SC.

I shall be submitting the request to my Superiors and will write to you
again when I have received a reply from Rome.
With kind regards, I am

Faithfully yours,
Signed

Archbishop Paul R. Gallagher
Apostolic Nuncio

Mr Peter ANET

Deputy Crown Prosecutor

New South Wales Government
SYDNEY — NEW SOUTH WALES

- 5 SEP 2013

D2oiz /o
| 5O 20002
| 2ouwelyco

Manuka ACT 2603

|
|
|

i
I
|

E e orm

Special Commission of Inquiry: report, 30 May 2014

141



i, ef:
“‘*"’; C I’O_V\{n :;u;;: f201203_450
SNeZ® | Solicitor’s Tel: (02) 224-5029
NSW

- Fax: (02) 8224-5355
GOVERNMENT O ff I Ce Email: crownsol@agd.nsw.gov.au

22 October 2013

His Excellency Msgr. Gerhard Ludwig Miiller
Prefect, Congregation Doctrine of the Faith
Piazza del S. Uffizio, 11, 00193

ROMA ITALY

By fax: 00113906 69 883409 By email: cdf@cfaith.va

Dear Msgr. Miiller

Special Commission of Inquiry into matters relating to the Police investigation of
certain child sexual abuse allegations in the Catholic Diocese of Maitland-

Newcastle

I refer to my letter of 29 August 2013 regarding my request for documentation of relevance
to the Inquiry’s investigations.

I enclose a copy of that letter for ease of reference.

I would be grateful if you could inform me whether you have been able to locate any
relevant documentation or information in the archives of the Congregation for the Doctrine

of the Faith.

The Commissioner is to provide her report to the New South Wales Governor on or before 28
February 2014, and would accordingly be most grateful for your reply at your earliest
convenience.

The Commissioner has otherwise requested that I again extend on her behalf, her regards
and appreciation in advance for considering this request.

Yours faithfully
Signed

TV/idht
MOIicimr

Encl. (1)
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22 October 2013

His Excellency Archbishop Paul Gallagher
Apostolic Nunciature Australia

PO Box 3633

MANUKA ACT 2603

By fax: 02 6295 3690
Dear Archbishop Gallagher

Special Commission of Inquiry into matters relating to the Police investigation of
certain child sexual abuse allegations in the Catholic Diocese of Maitland-

Newcastle

I refer to my letter of 30 August 2013, and to your letter in response dated 2 September
2013 regarding my request for documentation of relevance to the Inquiry’s investigations.

I understand from your letter that you were submitting my request to your superiors in
Rome, and that you would write to me again upon receipt of a reply.

I would be grateful if you could inform me whether you have received a reply, and whether
any relevant documentation or information has been located in the archives held by the
Congregation for the Doctrine of the Faith.

The Commissioner is to provide her report to the New South Wales Governor on or before 28
February 2014, and would accordingly be most grateful for your reply at your earliest
convenience.

The Commissioner has otherwise requested that I again extend on her behalf, her regards
and appreciation in advance for considering this request.

Yaours faithfullvy
Signed

= 1) Knight
rown Solicitor

CROWN SOLICITOR'S OFFICE ABN 50132005544 60-70 Elizabeth Streef Sydney NSW 2000 GPO Box 25 Sydney 2001 DX 19 Sydney
Telephone 02 9224 5000 Fax 02 9224 5011 Email crownsol@agd.nsw.gov.au  Www.cso.nsw.gov.au
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PO Box 3633

APOSTOLIC NUNCIATURE Manuka ACT 2603
AUSTRALIA Canberra, 13 November 2013
N. 533/13

Dear Commissioner Cuneen,

This Diplomatic Mission appreciates the desire of the Commission to
understand more deeply the nature of the questions under examination. The
Holy See encourages the cooperation of ecclesiastical entities, and their
representatives in these efforts.

It is necessary however to recall that the Apostolic Nunciature to the
Commonwealth of Australia is the high diplomatic representative of the
Holy See to the Commonwealth. While the desire to obtain the information
sought is understandable, this mission — like the diplomatic missions of the
Commonwealth to sister sovereigns — is afforded the protections provided by
international agreements, including the Vienna Convention on Diplomatic
Relations. This is particularly the case in light of Article 24 of said
Convention, which provides that “[t]he archives and documents of the
mission shall be inviolable at any time and wherever they may be.” Article
24 thus states a high principle of international relations without which
diplomatic missions would no longer be able freely to carry out their
domestic and international responsibilities.

Ms Margaret CUNEEN

Commissioner

Special Commission of Inquiry into matters
Relating to the Police Investigation of certain
sexual abuse allegations in the Catholic Diocese
of Maitland-Newcastle

Crown Solicitor’s Office

SYDNEY — NSW
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This high principle notwithstanding, the Apostolic Nunciature will
nevertheless be pleased to consider specific requests for information
regarding the painful events in question, bearing in mind the expectation that
it would not be appropriate to seek internal communications.

Yours sincerely,
Signed

Archbishop Paul R. Gallagher
Apostolic Nuncio
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14 November 2013

His Excellency Archbishop Paul Gallagher
Apostolic Nunciature Australia

PO Box 3633

MANUKA ACT 2603

By fax: 02 6295 3690
Dear Archbishop Gallagher

Special Commission of Inquiry into matters relating to the Police investigation of
certain child sexual abuse allegations in the Catholic Diocese of Maitland-
Newcastle

I refer to your letter of 13 November 2013 to Commissioner Cunneen SC in response to my
letter of 30 August 2013, and to your discussion with Ms Vale of my Office on 12 November

2013.

The Commissioner has requested that I respond on her behalf regarding the matters raised
in your letter.

Co-operation extended to Inquiries and Royal Commissions

May I note at the outset that the Commissioner is grateful for your indication that the Holy
See has encouraged the cooperation of ecclesiastical entities, and their representatives, with
the matters the subject of inquiry by this Commission.

In a similar vein (and particularly in the context of the provision of documents to inquiries
and Royal Commissions), I note Cardinal George Pell’s evidence on 27 May 2013 before the
Victorian Parliamentary Inquiry into the handling of child abuse by religious and other
organisations, where reference was made to the assurance from a senior official within the
Vatican that ‘every document the Vatican had’ would be made available to the national Royal
Commission into Institutional Responses to Child Sexual Abuse. Cardinal Pell also indicated
his belief that the same position would be taken by the Vatican with respect to providing
documents to the Victorian Parliamentary Inquiry (a copy of the relevant page of the
transcript is attached for ease of reference).

Of course, this Commission is separate and distinct from both the Royal Commission and the
Victorian Parliamentary Inquiry, but I trust that the sentiment of cooperation would similarly
extend to this Commission’s processes.

CROWN SOLICITOR'S OFFICE aBw 50 132 005 6544 60-70 Elizabeth Street Sydney NSW 2000 GPO Box 25 Sydney 2001 DX 19 Sydney
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Vienna Convention on Diplomatic Relations (1961)

I note the application of the Vienna Convention on Diplomatic Relations (“Convention”), and
in particular your reference to the operation of Article 24 of that Convention. Of course, the
Commissioner’s request for assistance in relation to relevant documentation did not seek to
invoke any compulsory processes, which it is accepted would be neither appropriate nor
effective in the circumstances.

Specific request for documentation

Notwithstanding the Convention, your letter of 13 November 2013 states that the ‘Apostolic
Nunciature will nevertheless be pleased to consider specific requests for information...
bearing in mind the expectation that it would not be appropriate to seek internal
communications’.

In my letter of 30 August 2013, and in the context of background information provided
regarding Fathers Denis McAlinden and James Fletcher, a specific request for relevant
documentation was set out, which I have extracted in full for ease of reference:

Request for any relevant documentation

For completeness, the Commissioner has requested that I write to Your Excellency to
ask whether the Apostolic Nunciature has any documentation of relevance to the
Inquiry’s investigations.

By way of background information, I note that on 23 May 1995 the then Bishop of the
Maitland-Newcastle Diocese, Bishop Leo Clarke wrote to Reverend Brambilla regarding
Father McAlinden and requested assistance with contacting the Apostolic Nuncio in the
Philippines (copy attached). I also attach for your reference, three further letters
between the Diocese and the Apostolic Nuncio.

In particular, it would assist the Inquiry if you could arrange to provide to me with
copies of any documents in the Apostolic Nunciature's archives (or any other repository
which may hold such materials and to which there may be access), which refer or
relate to complaints relating to either Father Fletcher or Father McAlinden in relation
to:

(1) the Sixth Commandment of the Decalogue; andy/or

(2) any allegations, complaints, suspicions or reports regarding child sexual
abuse.

I would otherwise be grateful if you would please confirm what is meant by your reference
to ‘internal communications’ ~ as you may appreciate, if this is intended to refer to
communications within the Holy See, or within the Church generally (that is, as between the
Diocese of Maitland-Newcastle or the Holy See) or as between the Apostolic Nunciature of
Australia and the Holy See, it is respectfully suggested that such restriction may significantly
impair the utility of the request for the documentation. Further, such an approach would
also appear to be potentially at odds with the statements of cooperation evidenced by both
the first paragraph of your letter and the commitments made by Cardinal Pell before the
Victorian Parliamentary Inquiry and, accordingly, it may be that you have in mind a more
limited noticn of “internal communications’. 1 look forward to your clarification regarding this
matter.

201203450 D2013/516495
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Confirmation of status regarding previous correspondence to the Congregation of the
Daoctrine of the Faith

By letters dated 29 August 2013 and 22 October 2013, the Commission sought assistance
from Msgr Muller, the Prefect of the Congregation of the Doctrine of the Faith ("CDF”), in the
same terms as was requested in my letter to the Apostolic Nunciature of Australia, dated 30
August 2013.

I have not yet had a reply to that correspondence, and would be most obliged if you would
please confirm whether it has been received by Msgr Muller, and whether I ought regard
your letter of 13 November 2013 as being a response also on behalf of the CDF, or whether
your reply relates only to the Apostolic Nunciature of Australia (such that I should continue
to expect to receive a reply from the CDF).

Tender of correspondence

Please note that for completeness, the Commission’s processes are such that it will be
appropriate that Counsel Assisting tender into evidence the correspondence relating to the
request for documentation from the CDF and the Apostolic Nunciature of Australia (I note
that this approach has been taken with similar requests for documentation from other
entities). In a similar manner, there may also be further reference to the correspondence in
the Commissioner’s report to the New South Wales Governor.

Reporting date of 28 February 2014

As indicated in previous correspondence, the Commissioner is to provide her report to the
New South Wales Governor on or before 28 February 2014, I would be most grateful for
your reply with respect to these matters at your earliest convenience.

Once again, I reiterate the Commissioner’'s appreciation for consideration of the request
regarding documentation to facilitate the Commission’s important work.

Yours faithfully
Signed

"1 V'Knight

Crown Solicitor

201203450 D2013/516495
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N. 533/13
Dear Crown Solicitor Knight,

In response to your letter of 14 November 2013, I am forwarding
copies of the documents held in the archives of this Apostolic Nunciature
relating to the cases of Fathers Denis McAlinden e James Fletcher. As you
will see, these consist in either correspondence between the Bishop of
Maitland-Newcastle and the then Nuncio, or between other parties and the
Apostolic Nunciature.

The “internal communications”, to which I referred in my letter of
November 13 last, are those between the Apostolic Nunciatures in Australia
and in the Philippines. Such communications are confidential, as is the case
for those of the diplomatic missions of any Country. I do however wish to
inform you that the Apostolic Nuncio in Australia intervened in the manner
desired by the then Bishop of Maitland-Newcastle, as may be gathered from
the documentation.

With regard to the requests of the Commission directed to the
Congregation for Doctrine of the Faith, may I inform you that the cases of
these priests were notified to said Congregation only in 2012, by which time

i
Ereern w“ it
Mr Ian V. KNIGHT WEW 66U
Crown Solicitor |RF -7 é)z
New South Wales Government 10 DEC 2013

SYDNEY — NSW :

(Encl.s) 71262 u

PO Box 3633
APOSTOLIC NUNCIATURE Manuka ACT 2603
AUSTRALIA Canberra, 6 December 2013
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both men had been dead for more than six years. The Congregation for
Doctrine of the Faith has no competence to proceed canonically in the cases
of deceased clerics.

Should the Commission wish to present similar requests in the future,
may [ respectfully observe that the internationally recognized practice
should be followed by sending a formal request to the Secretariat of State
through the usual diplomatic channels.

With the assurance of my esteem and good wishes, I remain

Sincerely yours,
Signed

Archbishop Paul R. Gallagher
Apostolic Nuncio
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Appendix R Term of reference 1: selected key
documents

NSW Police Force report, 25 November 2010

NSW POLICE SERVICE
Local Area Command, Port Stephens, 0/-(%@ Il‘n&'

m;,g,”
o2 e 1@7337

ISSUE: Newcastle City LAC
Anmmofdﬂdmﬂlbnumdmupmtﬂnmm:ﬂmdmwmzlyemoﬂhe&ﬂmhc

WATTERS and I investigated priest Denis McALINDEN following ellagations
had sexually assaulted her as a child. The Catholic Diocese disclosed that
to be in Ireland and we were given an assurance to be notified upon his
dmdu:rvhwummwmammmm Wemokthemmonﬁoo
vabxandswomuwnmﬁxMcALIM)EN’sm

In 2002 I commenced unrelated jovestigations of priests James FLETCHER and Desmond HARRIGAN,
In 2003 I interviewed priest Vinoent RYAN in Junes Gaol regarding suspected fiks to FLETCHER,

WMMMMMNWMWIMMM

: Pyl
Soont after commencing investigations I learned that Bishop Michael MALONE and Vicar General James
SAUNDERS had slerted FLETCHER to the police investigation and disclosed the identity of the alleged
victim. This negatively impacted on the investigation and was reported to the ODPP for consideration of
charges for hindering a pofice investigetion; however it was elected not to proceed.

Bishop MALONE then refirsed a request by me to remove FLETCHER from his parish or restrain him -
from visiting schools. hdmammummmmwm:mmm
both the Catholic High School end Catholic Primary Schoo! in Lochinvar.

1 later obtained statements from MALONE, SAUNDERS, HARRIGAN and pricst William BURSTON.

All had met with FLETCHER foliowing the allegations. All thoss statements were remarkable for their
w-mmwdmmmwmammm

It was intended to execute a search warrant for pomographic images ptﬁbytay'
however I learmnt FLETCHER removed 2 quantity of homosexual pomompﬂcvndwsmdmgadm
before this could happen. I suspected this material contained some images of yonng boys as mentioned by
& victim. Undoubtedly this happensd directly as a result of MALONE and SAUNDERS’ forewaming.

1 was told by a source that FLETCHER passed the meationad pomography to priest Des HARRIGAN.
HARRIGAN was heavily intoxicated when X confronted him in the presbytery at Reymond Terrace. He
admitted being given homosexusl pornographic magazines and videos by FLETCHER, but denied it
contained illegal images of children. He claimed bo owned the items and had inadvertently left them in
FLETCHER's presbytery. He also said he had destroyed all thess items but could give no plausible
explanation why he decided to do so.
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;smemvaﬁgnﬂoamMapMandmmMMMympm&dcmmmm
information, That nun was later ostracised by ber Order of St Josepht at Lochinvar for assisting police and
forced 1o leave. She bas nof returned to the chusch, The priest disclosed to mo detalls of inner workings
of the dioress and what he refirred 10 a8 “the old boys club’ of Hunter priests and his suspicions. He was

ﬁmtdhbaﬂngmibuvhﬁmmﬁ:ﬂmdvd&aiﬁcﬂmmmnwwimm in
FLETCHER"s nitimate conviction.

The asslstance rendered by this 'good priest' led to & series of clashes between him and senlor clergy
inclding Bishop MALONE. This priest suffered considerable stress from his trestment aod was moved
profession. Lhave remained

wm.mmm%mlmmommmwm
i contact with both thess lndividusls who are highly critical of the silencs within thie church concerning

child sexual abuse. - .
1 was swere hat Bishop Leo CLARK and Prigst Patrick COTTER had beea interviewod by police soms
MWWMW&VMRYW&M& Snffivient evidence existed
2ainst COTTER but it was decided not to procesd purely on the basis of his age and health. T
understand that the evidence was not in question.

Detective Aun JOY pnd Lalso mohmlmm&nﬂngmy‘mwsﬁgﬁmWepmdodey

discossed BLETCHER and RYAN and his possible knowledge of their sotivities. I then asked about
Inter learned he hed elready refurned to Anstralia

McALINDEN who 1 still befoved to be oversees. (I
and was residing in a Catholic facility neer Perth.) 1 asked CLARK, “An alleged viotim of Deais
mmmmmmuuﬂmmmmsmmnmufummmmm

espant victims of this priest, Do you have eny knowledge of that?7” Ho said, “No. Yon would have to ask -
Michuet MALONE shout that

l_let!a:teq at Commissioner’'s direction

1 vwas becoming dishrbed by the pumber of priests in the region alioged t0 heve been involved in sexuslly
ebusing chifldren. mqmdhaﬁommwmmm&wwmw
mpmm&edbywﬁwdmm&imhhwmmd potentially concealing their knowledge of

: pmpuedmepukmﬂofﬂﬂswadmmﬁdmﬂewm.

x-mmmufmwmmmofmmmunmwwmm State
ing conpert that a pacdophile sing possibly existed

Crime Command. I also forwarded two reporis expressng 0

ﬁMWNMMMMhMMIMMMmﬂMm 8t to

my reports, Since! time Mallaod Newcastio Pdests' (NP2 Tom BRENNAN, NE€4
and, -mg@mmwmdﬂammxmmm

sy also be under investigation.

In 20034 I also forwarded » secies of reports and
Ombadsman®s Ofice whick condnoted an inventigation, T have beent told their
Mhﬁﬁoﬁﬁhﬂmtbam&pubﬁammﬂﬂmwwmﬂw

dowbythechmhaodp:wmdﬁ-omumwsingwhmls.

ints to Anh BARWICK of the NEW
report was ctitics] of the

FLETCHER stood

Bacaliod
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In fate 2005 I was advised by the Catholic Clrurch that Denis McALINDEN was critically ill in a Catholic
Retirement Homs in Sublaco, Perth. T made ingulrics roganding his possible extradition but learnt he was
not able to travel and he died two weeks Jater. Despite the church knowing McALINDEN's whereabouts

fnf—sumaﬁmelwﬂnotinformedtmﬁlhisdeuhwasiumm_

Co. INT:

Esaslier this year Jonnne McCARTHY of the Newcastle Herald conticted me, She indicated & woman;
“had confided in her ons of belng sexuelly assaulted in the 1060 by Cutholic

Priest Deais McALINDEN, A sllegedly hud knowiedge of & numsber of ofher women wha

bad also been sexnally assaulted fncluding AKX ¢ AL

Althongh ¥ hed never met with ,"(S *1 had come across her neme jn 2003-4 whea

investigating FLETCHER. I was told A< " was reluctant to speek to police as her knowiedge

impticsted a mumsber of high ranking elengy in *Sovesing up’ Inovim paedophilo priess. She ststed L wes

:hemt!ypolk:aoﬁmahewmﬂds‘peakvﬁulushehadappamﬂymoimtm@mmfpwﬂuphﬂapﬁcsgs

and their femsilies with whom 1 heve dealt with. Tagresd tomectwith. A

Ke D/.'rCTED

Re PDACTED

LEDA CTED.

She provided me with atmher of documents and &

A visoneofM
statement outlining McALINDEN sexuslly sbusing her and hor sistet B AN and
AV hwcdwbmmaﬂyabuw&bymmmhwcmug;{t\o;uﬁom. :

Ia‘\g still foels guilty at not being ahloto protect Ard T
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REPACTED

Redacted at Commissioner’s direction

nd the statement of, | Ar Ty~ confim withouta
mumber of MoALINDEN scams, Ee knew of the
seriouE nature of the sbuse, He knswzhut“dhnshadmmplaimdoﬂhc&‘mﬁ‘uhgwwﬁomdwgy
undefhislﬁrectmpervision.WmeMwIOY'deu!cd,
wwmqmawmmpmmmmmwmmmmnmgm
_ Reast two otfier alleged sexical cssandi victins of this priest. Do pou have any knowledge of that?”
Ho said, “No. You would have 1o ask Michael MALONE about that.” )
Cleuiyhatnldmublamtﬁem@mmuledthenmofviﬂhuhmtotbsnhmchBydoingsuhe
WW@:WWMMWMMW&M&WWMh%M&ﬁ
mwMuAmmm{mssmluhrgemdhdrdmdwﬂumaﬁawﬂhﬂepnmﬁal10
_continie committing his orimes, .
Dmingmywﬁwlhwehadmmakmhmdmﬂxnfvb&mmfmﬂmmﬂt.ﬂeﬂhmm
disturhing. Sexual assaults of children are the mast abliorrent and abuse of children by the dergy is
amonzstthewom.Tomnom.lmdn.mﬁm!uﬁntoMoﬁmﬂutbchaﬁmldnnmbnﬁmmeh .

condngt can ever, or should ever be forgiven by the Jaw.
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1 have seen the pain of the victims of ohild sexua! abuse within the Church, I have visited victims i
mcmmmwmmnmmmm'lmmwaﬁ
NewmeDPwaobmkedownaﬁngmdmmmmﬁmwmﬁngst’:M
apologising to me when she requested to be removed from the case.

Im&mﬁummgmwommmmufmofmmwwnmmﬁeﬁ
atthei_:andsqfkerﬁmﬂypﬁnﬂ.Auhunmhacmhmjud:mhumr.whenhemmpmd‘g
hmghma!fmﬂnfamﬂybamhismotbwmedhysmimﬂyujizrgmukcﬂlewdgkaﬂﬁsbmdhg
legunﬂgmt@ugmmmdmmﬂﬁmdmhd&p&mﬁmﬂnﬁuﬂyaﬂd&drp&ahnheboym
stay overmight in his preshytery with the aim of counseiling him when sobered. This prisst took advantage
of the situation and buggerised the boy again that night. This same priest, James FLETCHER is one of
those whom fellow clergy went to such extraondinary lengths to protect.

WMWMm&mﬂMwmmmmdemm
having had their cars damaged and eggs thrown st their homes following guilly verdicts after a family
member disclosed abuse. Most victims' families ars devout Catholics who are surrounded by fiends until
someone comes forward with allegations of abuse. The family is ostracised within their community and
particularly at church. They are no longer spoken to and made to feel unwelcome. They have backs
blatantly tumed on them until they no longer attend. Most believe this is silently condonad by other
priests and perpefuates the silence of abuse in fear of speaking out.

RECOMMENDATION:

1 befieve there is sufficlant evidence to conduct a full and ive investigation info the conduct of
the Maitiand Newcastle Diocese of the Catholic Church, There is more than enough evidense to put

" before the Attorney General under section 316 of the Crimes Act to prosesute a number of clergy based
on evidence already cited. I strongly believe that further investigation will only enhance such a brief and
possibly disclose other offences and or offenders.

AE  rovealod that in the 1990°s she also told the church of her abuse but noting was done
and the police were not told until she decided to do so herself. Sadlyh A= died in 2007 after years
of counselling and psychiatric troatment resulting from her ebuse. Her husbena . y5D): spoke to me this
year and is more than prepared to assist with any police inquiry 2s the feilure of the church to act has
impacted negatively on the lives of his entire family. The damage done by such abuse and concealment is
enormons. The passage of time should never precinde the New South Wales Police Foroe from
protecting these families and bring persons to justice for such crimes. If we fail to investigate and
prosecute such conduct the potential for it to continue remains unaltered.

Over more than  decade of investigating members of the Maitland Newcastle clergy I have built up an
excellent knowledge base. I also have an extensive network of contacts within and outside the church. X
have also built up a reputation and trust among victims and their families a3 evidanced by i :

83 spwm&hwkwﬁﬁmlhwmmwsmmmmwhom?dm
inticaren ¥ preparedness to speak with me and pravide 2 statement of her knowledge. I remain
objective but passionate to assist with any inquiry or investigation.
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In view of the mumber of priests charged over the past decads within the Maitland Newcastle Diocese X
am requesting consideration be given to the establishment of a task force to undestake & full investiation.
T submitted similar raports in 2004 only to see mars cases of shuse disclosed sincs that fime, My own
experiences coupled with recent evidence strangly indicates that pacdophitis by the clergy is widespread
in the Hunter and is being concealed by experienced and senior staff within the diocese. Without
intervention these crimes ere likely to continne.

In order to protect victims and put & stop to these ongoing crimes I respectfnlly ask that this request be
given favorrahle consideration. :

Signed
P .FOX
Po;tswphmsCannmd
« Y : ua&e. ‘&.&w‘&uﬁl Im
EXMWMS«;M#MCW * a;“&-w
/- ol ,,-gyﬂwﬁu.w wgpeon. -

Signed 4’/ ,yé,,...,..,.&r .
2 Operations Manager Northern Region wfifre
heue. (oon ollocateel 40 thod

Bepy e il g oo o
Wm%ﬁmﬁ& <
o

Coma

o
ot rofe 2 e s | )
%.M@ﬁéﬁ;ﬂsnp e—»» Gty o Signed Blfre «

%5, Commande Wewwostle Gy HAC
B, Fang : auil, (N W.Ib/\f/h’- M)ngfk‘é‘
Signed

sy o

Grimerianager—R7HAL
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Investigator’s note, 3 December 2010

NSW Police

__INVESTIGATOR’S NOTE

Investigation: SIF LANTLE

Title of Note: Case Conference in relation to S/F LANTLE
Narrative:

At 12.25pm on Thursday 2 December 2010, a meeting was held at Waratah Police Station in
relation to S/F LANTLE. Officers present were:

*  Supt MITCHELL
«  Supt HAGGETT

« DCITAYLER

+ DLFOX

« Det Sgt STEEL

+ Det. Sen. Con. FRENEY
« Det. Sen. Sgt. QUINN

Detective Inspector PARKER (Northem Region) arrived midway ﬂvcmgh the meeting.

Superintendent MITCHELL outiined that Newcastle City LAC has camiage  of investiga tions
relatingto P4 AL 4 GOGERTY. This was at the direction of the Region
Commander. Mr MITCHELL identified that the investigations presented a high level of risk to the
organization and needed to be m dwell. He acknowledged that Detec five Inspector FOX
had a strong background in relation to the nature of the complaints, and that for the investigation
team to perform their function, it was essential that he disclose all relevant information to the
team.

Inspector FOX indicated that he had compiled all relevant documents held by him, but had
mistakenly left them behind. He indicated that he had no problem disclosing information held by
him to the investigation team. He indicated that he would make arangements for the documents
to be presented to the investigation team. He indicated that the information available would
indicate that the clergy abusefcover up is widespread and that there is a need for a broad ranging
task force to be established to investigate it. He indicated that he had recently documented this
in a report to the Region Commander.
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In order to control confidentiality in relation 1o the investigation, Supt. MITCHELL Indicated that
nobody wes to speak to the media (including Joanne MCCARTHY) without his knowledge. Mr
MITCHELL indlcated thal in the event police are contacted by MCCARTHY, he was to be
advised. ’

nspecior FOX indicalad that in adilion to bis knowtedge of e (XK. end  A\L3 cases, he
had interviewsd another lady named £’ - FOX Indicated tha AT tedony
wanfed 1o daal with him. She is a victim and & wilness and has Information dafing back lo Iha
1960s pboul offending behaviour by high ranking members of the Catholic Chureh including

REDACTE(). HART, CLARKE and LUCAS. He Indicated that she  was from an intar sancium of the
Church end had been privy to a lot of conversations, She is bom in 1851 and was ten when
offences osturved against her. He indicated that she was very fragile.

Inspector FOX also indicated he had a statement from a Mike STILLWELL who was 2 teacher at
Merriwa. ”

Inspector FOX Indicaed that he had begun obtaining a stalementfom1 A #ho
resides in Queensland. He indicaled that a locse amangement had been made to complele that
statement whent HI. « retumedt o the lls area over the Christmas break.

pecior FOX indi that he had interviewed Leo GLARKE after his retirement, primarily in
relation to his investigations conceming FLETCHER and RYAN. Ha did however spaak with
CLARKE about MCALINDEN.. H e befieves that CLARKE deliberately lied to him when CLARKE
advised him that he knew of rio other incidents involving  MCALINDEN.

Inspector FOX indicated that he had come into the investigations on and off over the years.  He
inplicated that In 2004 he subm) fted two reports 1o SCC calling for & far reaching investigation of
the incident. He had also submilted a number of informafion reports. He indicated that he had
informants in the form of a former priest and sister, He indicated thal he had no doubls th al there
was collusien in the Church.

Det. insp. PARKER amived at this stage of the meeling,

Insp. FOX Indicated that due lo the scale of ihe invesiigation it was imperalive thal a lask farce
was established.
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Supt. MITCHEL indicated that there was a ne ed for LAC investigators to collate available
information at this stage in order to allow further assessments to be made.

Insp. PARKER indicated that the Region Commander’s firm view that the file was to remain with
the LAC. It was a matter for the LAC t o collate the information and present that to S.C.C. if that
was appropriate. Insp. PARKER indicated that if the information gathered went beyond the
Terms of Reference, the L.A.C. would need fo identify why. .

Insp. FOX outlined that the information given by M ) discloses other witnesses and
potential witnesses. He reiterated his earlier view that a task force needs to be pursued.

The meeting was concluded at this point and Supt. HAGGETT and insp. FOX departed.

Inspector TOWNSEND arrived at this t ime and was briefed by Sgt STEEL. Present for this
briefing were:

s Supt MITCHELL

+ DCITAYLER

*  Insp. PARKER

«  Insp. TOWNSEND

o Det Sgt. STEEL

« Det Sen. Const. FRENEY
« Det Sen. Sgt. QUINN

Det. Sgt. STEEL indicated that she had spoken with Helen KEEVERS eariier that moming.
KEEVERS was the Manager of Zimmemman House for 30 years. She indicated that she had a
high level of knowledge about MCALINDEN'S offending and other priests and victims. She
indicated that she has seen numerous critical documents outiining such conduct.

She indicated that the most crucial di tion had been forwarded by Zimmerman House to
the Catholic Church's Insurance body. She made reference to a document authored by
Monsignor COTTER where he indicated that it was fortunate that MC ALINDEN'S offending was
on children and not adults and females. She also indicated that MCALINDEN had engaged in a
course of conduct regularly used by Catholic Priests where children were taken swimming in
deep water so that they would need to hold onto t -he priest for assistance.
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STEEL oullined the ‘Encompass' program thal was set up by Archbishop PELL to treal priests
who have problems (prmarily child sbuse). The program maintained files outlining the problem
behaviours and Identified treatment plants. KEEVERS indicated that PELL had closed the
program down without noice. She Indicated thet the files selating to the program had been
moved by a man knawn to her for storage. .

STEEL indicated that senior clergy moved MCALINDEN to P.N.G. for a period aft er his offending
behaviourwas discovered. :

RepACTED

Other Senior Clergy (BURSTON/HART and LUCAS) were involved in cover ups.

KEEVERS lold STEEL that pofice would only gel one chance al a search warrant because she is
certaln that Church me mbers would destroy documents.

Supt. MITCHELL Indicated that the issue for the L.A.C. is the scope of the investigation.
Inspeclor TOWNSEND agreed that the scope of the Investigation had greally broadened since it
was firsi sliocated to the LAGC. It wa s agreed that the following would occur:

1, Inspector PARKER would contact Insp, JACOBS of 8.C.C. to invile-an investigator(s)
from Sex Grimes to atiend a debriof fo be held vith KEEVERS. :

2 Det. Sqt. STEEL to conduct the debrief in the week commenting & Decemb. er 2010,

3. DeL Sgt. STEEL lo collate all information avaifable to date afier the debrief and formulate
a summary document to be forwarded fo  S.C.C. for their consideraticn as to whether or
ol the investigalion would fil their charter.

Meeting Concluded 1.15pm
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Preparad By: Detective Senior Sergeant Justin Patrick Quinn
Registered No: 28028
Date: 3M2/2010
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Email from Fox to McCarthy, 2 December 2010

3613 Fairfax Media Mail - Joanne email 12

Media

Joanne email 12

Joanne McCarthy <jmccarthy@fairfaxmedia.com.au> 5 March 2013 13:12

To: Ashieigh McNeilly <amcneilly@fairfaxmedia.com.au>
Ce: Ining Solicitors <iningsclicitor@harboursat.com.au>, Chad Watson <chad.watson@faifaxmedia.com.au>

Joanne McCarthy

Senifor Journalist, Newcastle Newspapers
jmeccarthy@fairf axmedia.com.au

m 0419977 330 | t 02 4385 2534 [} Like us here

HERALD

Forwarded message
From: Peter Fox
Date: 2 December 2010 23:19

Subject: Fox

To: Joanne McCarthy <jmccarthy@faifaxmedia.com.au>

Joanne
The following is from my diary of events.

1112110

11.30am contacted by Justin QUINN requesting | provide to him any statements or documentation | had
concerning any church related investigations. The conversation was amicable and | explained a lot of
additional material | could provide from sources and contacts | had acquired over more than a decade of
investigating Catholic Church paedophilia. He agreed to come to my office the following day with Kirin STEEL
to pick up the statements and speak to me.

11.50am

Telephoned region and asked for TOWNSEND. Graham PARKER explained Tony was in Sydney. He advised
he had given Tony the report | had sent the preceding week and was told by Tony that he knew about the
matter. Left a message for Tony to call me as | wished to discuss my report and request for a task force

investigation in more detail.

1pm

Supt HAGGETT came to my room and said | was to be at Waratah Sin for a meeting the next day at 12md. |
asked and was told it was in relation to The Cathalic Church Investigation.’ | was told staff from State Crime

It limanil manimla mmrelmeil 9, e A0 A A AT A ANAAA D Sy = b § b ALY B b ek 8 i A BB OE AL TAASTT

Exhibit 216, Tab 84

162

Volume 3




63 FairfaxMedka Mall - Joanne email 12
and Newcastle would be present.

21210

Arived al Waratah 12.10pm meeting deferred lo 12.20pm to await Wayne HUMPHEY & region staff.
(HUMPHREY never arrived)

Meeting consisted of HAGGETT who remained mule throughout. Kirin STEEL who also remained mute. Justin
QUINN & Brad TAYLOR, both of whom had minimal to say. A young male (Not introduced & not known to
me) took minutes of the meeting. Graham PARKER amived during meeling and Tony TOWNSEND towards
the end. Virtually ail speaking was done by Max MITCHELL. Nothing regarding the investigation was
discussed. No person from State Crime present. | was asked if | had any documents relating to investigetions
into the Catholic Church. | acknowledged that | did have (Which | have spelt out in two previous reports to
region). ] was 'told’ that | was 1o hand owr to Justin QUINN any statement and other documentation | held on
{hese matters, | indicated I had already arranged fo do that with Justin QUINN the preceding day. (QUINN
nodded in agreement).

MITCHELL then explained that Newcastle City Command were to conduct the sole investigation and that had
been agreed by the region commander. He did not wish for any other inquiry or persons to speak to witnesses
and they were to retain scle autonomy. | was required lo acknowledge that | understood this was the region
commander's decision.

Al this point it was evident that nothing relating to an investigation was going to be discussed and that the
sole purpese for my attendance was 10 tell me to butt out. | feil that MITCHELL had been teld by QUINN of
our discussion of the previous day and he probably did not wanl me feeling that { couid retain any role, hence
the meeting to occur on ‘his pateh' as opposed to Raymond Terrace,

| was told the investigation related lot%___ A'X., T and AT twas esked about my dealing
with these women and | explained | had spoken fo both some months ago and not since. | had obtaiped a
stalement fromti ArE___Which | understood QUINN had obtained. | staled | had planned fo see A‘ [
when she came down around Xmas to compleie her staiemenl as she was nol up to giving detail of the
sexual abuse some months back, bul had provided detail of the surrounding circumstances.

B T Pl

| was asked if | had oblained any other statements. | indicated, P\‘j &H Elrand
explained who they were and made it very clear both were fragile and needed 1o be spoken fo with care, | said
it took 5 or 6 sittings to obtain ﬁﬂ' statement. MITCHELL asked if ﬂ'j ‘ was a witness or
victim. | told him she was both. He asked when her offences were committed and | said 1961 and he
appeared to Jook skyward. it gave me the impression ‘don’t tell me we are we looking at things that long agof’.
That's how it appeared to me. | fold him she also had evidence implicating very senior members of the clergy
in concealment, protection of offenders and inaction. P47 p A’UF? She is a very
intelfigence woman who moved in the inner workings of the church in this area and has a lot of knowledge. |
described her statement as ‘explosive’ and that she needed to be dealt with correctly as she had suffered over
the years and had not coped well, but had an excellent memory and was sure of events.

Asked how | came {o contact Pv'j' | explained thal | came across her name in the FLETCHER
investigations and that she had sought me oul to speak to as she had spoken 1o a number of victim's families
I had deait with in the past. Also the facl | wes an original investigalor re McALINDEN.

1 was then teld by MICTHELL Lhat the matter would be investigated by Newcastle 'ONLY" and that | was nol fo
speak 1o any media on the matter. He singled out Joanne McCARTHY who he stated his staff had met with.

bl fmiidd  mm e = ot SR S DO LA A AAE A A BuLmiim rd B i ACLE O mirs b ot B T A ZAMIRINTANTITITE
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30613 Fairfax Media Mall - Joanne email 12

She had been stirring the matter up in a series of articles and it had been decided to remove her from the
investigation as she was endeavouring to impose herself as a mediatory with witnesses and this would not be
allowed if the matter was to go ahead.

I was then fold in no uncertain terms that | was not to have contact with Joanne McCARTHY and any attempt
at contact was to be immediately reported by me in the form of an investigator's note or report. This had been
decided upon between himself (MITCHELL) and the region commander. ‘The region commander has made
that very clear’. He looked to PARKER for acknowledgement. TOWNSEND then ‘She has’ No doubt my name
is mud with her and | can only imagine what has occurred between her and MITCHELL. No doubt this will
come back to me in some form at some time.

He then asked if I had any questions about that. | asked, “What exactly are vou investigating?" He appeared
annoyed at having given me this question and said the matters involving | a3 and Peter
GOGERTY. (I didn't mention my knowledge of GOGERTY — nor do | know if he already knew)

I explained | had investigated these matters for over a decade and had numerous contacts throughout the
church in the region that were prepared to assist. At some point | stated that most of that was in my reporl of
last week and | said, “Which | assumed resulted in this meeting.” MITCHELL stated he did not know of the
report. | looked to PARKER who went to pull 2 copy out and MITCHELL motioned that he did not require it.
Bulishit he had not seen it and | felt he wanted none of the others in the room to be aware of its contents,

| then spoke about the hurt these crimes had caused, the nun & priest who left over the conduct. That crimes
went far beyond the matters raised and if this was going to be examined properly it would require a task force
and for rabbits to be chased down all burrows. (I appeared to get a nod of agreement from STEEL) | then said,
“From the statement of ( Pﬁj alone | believe there is enough to charge a number of high ranking clergy
under section 316" | also said there are a lot more people that need to be inteniewed if this is to be done
properly and they need o be spoken to the right way, with care and experience. If | am able to assist with any
of my knowledge or contacts I'd be happy to do so. | stated that my report also indicated first hand knowledge
I had as | had been involved with McALINDEN from the start, had inteniewed CLARK who had definitely lied to
me in order to hide victims.

" received a wall of blank faces and silence. | said | have dealt with victims and these crimes are amongst the
worse we can investigate and those that conceal these crimes are as bad as those that perpetrate no matter
when they happened. They all appeared to look uneasily at each other but said nothing. Might just be me but
it was a look as if they did not all agree with each other behind the scenes on my comments,

I said | had reported on these concems 6 years ago and since then 4 or 5 more clergy had been charged. |
hope this isn't repeated for more victims. MICTHELL said, “Who did you report that to." | said, “I sent 2 reporis
to state crime and created two intell reports and disseminated those also. They are still on the system” He
said, “What happened about those?” | said, “They went into the black hole.”

I was told to send all material | had to Newcastle by that afternoon without fail and thanked for coming. |
returned as | had come down, separately to HAGGETT. | provided the documents in an enwelope to Scott
METCALFE to drop down.

hittps:/imail.g cogle.com/mail 2ui=28ik=11011e%a24&view=pt&cat=ASHS&search=catéth= 13d3852b7e237771
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3613

Fairfax Media Mail - Joanne email 12
Joanne I have no doubt they will periodically check my work mobile, desk phone for numbers in
& out and look for yours. Also my work E Mail. I'll take the punt on n1y home nternet and my
wife’s mobile. Penny is fine with his. If you do call her keep it very short and I will endeavour to
get back to you. Sorry this has turned to 007 stuffbut I have a hell ofa lot to lose and Max
would love to see me out of the job, because that is what would happen —disobey direction,
beach of code of conduct etc.

I'called in and told A~y 'what has happened and gave her two copies ofher statement. I urged her
to call you in the next day or two. I didn’t want to tell her to do anything but she mdicated she
would not be talking to them without 2 support persons. She then said that would either be youor
me, Don’t know how that will go down but will leave that to her.

Ifmy calls to you over the past 6 weeks are picked up I will just have to explain you were
chasing up the Abernethy fires re David GEDDES.

In concluding I should keep my head down but this is all bullshit. T won't give up that easy but
have to be very careful of any traps. Not sure how much I can do now but will just see what
happens for a while. I have a lot they would need — if they are serious. Just not sure if they will
COme near me,

Why is this happening — not sure? None of it makes sense. If this was any form of genuine inguiry
1 would have been welcomed as an asset. They didn’t even want to hear me out on what was
very relevant first hand knowledge. With your knowledge, contacts etc you could have been
signed up to some form of agreement and confidentiality until the mvestigation is over to ensure
evidence is not tainted. 1 thought about this and tried to examine it objectively. It is very unusual
to nvolve someone like you, but you have a lot more contacts and the ability to bring others
forward. Youalso know how much of this fits together. A very umisual partnership but one that
should be explored with the right motive and objectives n mine. Anyway that won’t be happening
with things as they are - will it?

I really cannot speak to you at all tomorrow and your appearance will be seen by them and
reported to region as me thumbing my nose at what I was directed today.

The pricks can shove it. The whole thing stinks and they can bit me.

hitps:/mail.g oogle.comimail/2ui=28ik=11011e9a248view=pt&cat=ASHEsearch=calgth= 13d3852b7e23777f
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Email from Gralton to Fox, 30 March 2012

re: N ‘Tl

John Gralton to: Peter Fox 30/03/2012 15:36
_ Gabrielle McDonald, Graeme Parker, David Swilks, lan Mather,
" Craig Rae

Peter,
(cc: AJA/C Swilks, DI Parker and Sgt McDonald as requested by AC York & others included in original

email from you)

In response to the specific issues you raise (which | have highlighted in red):

1. It is highly unlikely the persons with whom | have sought information will deal with other police
(1 can elaborate on this if required) The information may assist in the criminal prosecution of sexual
assault offences on children by a member of the Catholic Clergy but | am seeking permission before |
take this further. Am | allowed to conduct more inquires for D/Sgt FABER?

Please contact Det Inspector Parker in relation to this issue as he is over-sighting Strike Force Lantle
which relates to the investigation. He should be in a position to guide you in relation to who is best to

. respond.
2. Are all the directions given to me by Mr MITCHELL still in force & if so for what period?

Yes, until lifted the direction remains in place.
3. . Amlyetable to be told the reason for those directions?

The investigation is highly protected and will be until finalised

Further, I'm advised you were to provide documents that you had that may relate to investigations that
were underway at Newcastle. Could you please discuss that when speaking with Det Inspector

Parker.
Regards,

John Gralton
Commander
Newcastle City

. Peter Fox—26/03/2012 15:57:22—In 2010 | made submissions to investigate paedophile activity by t...

From: Peter Fox/18127/StaffNSWPolice

To: John Gralton/25360/Staff/NSWPolice@NSWPalice, ian
Mather/21728/StafffNSWPoli olice

Cc: Carlene York/18995/Staff/NSWPolice@NSWPolice, Craig
Rae/22212/StaftNSWPolice@NSWPolice

Date:  26/M3/2012 15:57

Subject: ... f\JP Trail

in 2010 | made submissions to investigate paedophile activity by the Catholic Church following past
prosecutions & approaches to me by victims through a newspaper reporter Joanne McCARTHER. |
obtained statements before being aware of inquiries at Newcastle. | contacted investigators there &
was then directed by Superintendent MITCHELL to surrender all the documentation | had, including
victim statements, cease any involvement in church paedophilia investigations or dealings with
victims. | was also directed to not contact Joanne McCARTHY & report any contact with her
immediately. | was further directed to hand over a separate non-related ministerial file sentto me as a
result of my past investigations into paedophilia in the Catholic Church.

Complying with my directions | am reporting | was contacted today by Det Sgt Kristy FABER
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requesting | assist in connection with the trail of Fr NE | which is currently underway. |
was asked if | could obtain a photograph of Fr James FLETCHER from about 1880. | was also asked
to ascertain the whereabout of FrFLETCHER &  f{P  around that time & if they had access to
Campbell's Hill Church at Maitland or any association between them.

| spoke to persons (But not Joanne McCARTHER) in confidence who are assisting. | may have further
contact to secure photographs & other information. A number of those persons are in contact with Ms
McCARTHER, one of them mentioned being aware | was not permitted to speak with McCARTHER. |
did not discuss this further other than say that was correct.

Since Mr MITCHELL is no longer in North Region & the 3 police assigned the investigation reported
off sick after my direction | have not been told what if anything has occurred with the matter.

2 It is highly unlikely the persons with whom | have sought information will deal with other police

(I can elaborate on this if required) The information may assist in the criminal prosecution of sexual

assault offences on children by a member of the Catholic Clergy but | am seeking permission before |
take this further. Am | allowed to conduct more inquires for D/Sgt FABER?

2. Are all the directions given to me by Mr MITCHELL still in force & if so for what period?

3. Am | yet able to be told the reason for those directions?

Peter Fox

Detective Chief Inspector
Crime Manager

Port Stephens LAC
MOBILE NUMEEL
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Response from Fox to Little, 5 April 2012

Hi Pete,

Thanks for your email. This has been a complex and protracted
mvestigation and to ensure completeness in this regard, I just need to clarify
some points raised in your email. To ensure all points are properly and
thoroughly clarified, and not lost in translation, I believe email is the best
option. You mention, “There are lots of important bits [ have collected over
the years, most of it in my head.” In the event of any legal proceedings, I'm
sure you’ll appreciate my determination to properly get to the bottom of this
matter. So, just to clarify:

1. You mentioned that “Before Malone retired he commented there was a
paedophile network of priests in the Newcastle-Maitland Diocese. Nice
to know what he knew & meant by thar.”

1.1. Who did MALONE make this comment to?

I was advised this comment was made by MA] ONE ta a number of
persons including  BS. BS has relayed the
comment 1o a number of other persons. | didn’t think it was thar big a
surprise considering what MALONE said about “Inheriting a Poison
Chalice™ m the media and not being tald by lLeo CLARKE of the
extent of allegations within the Newcastle-Maitland Diocese when he
took over the Bishop's role i the mid 90°s | think anyone fooking at
the Newcastle-Maitland Diocese i the past 15 years wonld have
come up with the <ame conclusion as [ did considermy the number of
priests charged. MALONE of course may have more 10 base bis
comment on. CLARKs imvolvement wirh AT, AK

& AL are good examples which 15 :ilso corrohorated when
Cl ARK hed 1o Ann JOY and mvself

1.2. With such a serious allegation, what supportive statement or evidence
did you obtain from him?
I 'was directed by Superintendent MITCHELL 18 months ago (o cease
iny investigation. I was directed not to speak with Joanne Macarthui
and swrender all statements and documentation. Mr GRAL TON las
mdicated those directions are sull enfarced and ongoing
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I had mvestigated McAT INDEN over a number of years from the
stait, mterviewing victims & wirnesses. some of whom are now
deceased. | had experience with stmilar mvestigations. Despite all this
I'have never been given any clear reason for the directions other than
it is highly protected? Nevertheless | have adhered 1o the directions. 1
made 1t clear to Mr MITCHELL that | had a wealth of informauon but
was never approached or permitted to take matters like this further,

You mention, “There is a lot of info on past priests (now deceased) that
the church knew were paedophiles that were never charged, but victims
in the Hunter paid compensation. "

2.1.From where does this information come?

That comes from a lot of sources over the vears. | cannot now
specifically recall them all but they would include people vou have
spokento like B and Helen KEEVERS. | would mmagine
Joanne McCARTHUR would assist 1f you want to purse that. | spoke
to someone who has close friends/vicnims that disclosed 1o this person
some incidents imvolving Redacteqy & I have
asked this person if they will speak to vou but they declined - sorry 1
did try

2.2. What specific priests are you referring to?
Where do we starnt?

REDACTED

Denis McALINDEN of
course with many wvictims. (He also abused in Western Australia by
the wav}
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REDACTED

2.3.Did you take any action regarding same?
s per 12 Twould love 1o investigate these matiers firther if allowed
I am keen & | know of a lot of persons prepared to (alk with ne T am

pretty confident that charges ean be idenufied

. You mention, “That was clearly evidemt back in the late 90% as ]

mentioned in reporis I sent to SCC in 2003-4 & the Intell reporis from
back then. FLETCHER used to have gatherings at Muswellbrook of a
litle  group that included —~ NP HARRIGAN, BURSTON,

SAUNDERS & RYAN, P o
o e That collection is incredible

considering their crimes or involvement in concealing, | personally had
dealings with all of them.”

3.1.In reference to “..their crimes or involvement in concealing. 1
personally had dealings with all of them.” and resultant of your
mnvestigations, what charges were laid relating to “concealing”?

To date | haven t charged any of thein, BURSTON & SAUNDERS
went with MALONE when all three met with FI FTCHER. not only
forewarnmg FIETCHER that he was under mvestigation by NSW
Police but slso disclosed to him which of us vietim's had complained
This allowed FLETCHER to dispose of mmages and oer wnateral m
his  possession hefore police could execiie 1 search  warrant
HARRIGAN  later  admitied  taking  possession of  homosexual
pornographic matertal and videos from FI FT(C HER
Redacted IHHARRIGAN
achimitted to me they were hoamosexual
Redacted He had destroyed them all by the
time | spoke to him, cloimmy they were his property He was drunk
off lis Fice when he spoke 1o me and never tried to ide the bottle of

vodka, Redacted

What T was saving here is that these gatherings were highly suspicious

and Turther mvestigation may tum somethmg up FLETCHER and
RY AN wre now convicted paedophiies Redacted
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Redacted

When | got statements from S AUNDERS and BURSTON they had an
meredible lapse of memory that was identical m respect 1o the same
conversauons with FI FTCHER about the allegations There 15 na
doubt in my mind these two and a third held a “scrum down’ before

comimg in to see me with idenucal memory lapses

I did prepare a brief agamst Bishop MALONFE and spoke to the ODPP
but we decided agamst charging him on the basis of keeping him &
others on-side 1o pive evidence agamst FLETCHER, Documents |
seized during the search warrant at the Diocese showed he was
concerned about charges agamst him and others for their actions and
he got legal advice on behalf of all from, One of those was LUCAS
(Mr Fix Tt). | wouldn't mind having a closer look at BURSTON &
SAUNDERS with their dealings with other matters to see if there is
enough 1o put something together They have been invelved with so
many of dinse charged and are often n the background

4. You mention. “I spoke to Vince RYAN who would be well worth
interviewing".

4.1. When you spoke to him, what information / evidence did Vincent
RYAN offer relative to victims AL, AK
Peter COGARTY or AT
I did not know any of these victims when I spoke to RY AN, Where
does Peter GOGARTY fit m? I know about the offences against him
by FLETCHER hut didn’t know he was in your inqumry

4.2 What specific evidence do you believe RYAN can offer relative to
AL, AX . Peter COGARTY or

AT
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[ don’t know if he could offer anything i relation to their specific
matters. My point m interviewing him is that he was from the Hunter
and adimitted offences, which is rare amongst paedaphile priests He
may have informaton on the network of priests and concealing of
offences if he 15 approached the right way and prepared 1o speak. e
opened up to me a decade back. We cannot just keep sitting hack
waiting for vicims to inn up  we should be pro-active in stopping

these crimes.

5. You mentioned. “Tray GRANT who locked him up has some really
interesting stories too.”
5.1.What information / evidence do you know / believe he possesses
relative to this investigation?
I spoke to Troy years ago m confidence whilst | was charging
FLETCHER. | don’t wish to breach that conlidence and he of course
is still available should anyone wish to speak with him. I am unaware

il he has anything knowledge of this matter

6. You mention. “There are a lot more victim's of McALINDEN that can be
tracked down. I would suggest in excess of 10.  REDACTE

61. REDACTED

7. REDACTED

Tl REDACTED
72. REDALTED
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73.What is it about the “Healing Program” do you say is

ds He

“guestionable”™?

If you are only asking about AL, Ak

Peter GOGARTY (Not COGARTY) or AT his does
not ‘directly’ relate. Reperep & LUCAS were instrumental in putting

together the Towar g Programme. I have had a number of
dealings there with Sister Angela RYAN and Evelyn WOODWARD

Redacted

8. You mention. S

I doubt you will be allowed
to pursue all that because of the scale. That's why I did the reporis to
SCC 8 years back.”

8.1.0n what do you base your assertion pertaining to Redacted

Redacted
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Redacteq

8.2.In light of the seriousness of their content, would you be so kind as to
provide relevant copies of your “.. reporis to SCC 8 years back.” as
they relate to this investigation,
Ma'am YORK asked for those 3 vears ago and despite my calls 1o State
Crime no one can discover what happened (o them (I should have kept a
copy) Two Intelligence Reports 1 107133494 & 1 21949203 were referred
to m those reports and for that reason [ made sure the intelligence reports
were disseminated to SCC Sex Crimes Squad. 1 did say & vears ugo but
lookmg ar the reparts it was 6 years ago 2006

. You mention. “The Fleicher & McALINDEN matters should be filed at

Maitland, there may be some documents there worth looking at, in
particular the stuff we seized on warrants from the diocese office.”

9.1.Do you mean MAITLAND Police Station or somewhere else?

Yes | filed them a1 Maland Police Station vears ago I'hey should be
there. | know some police went looking through my office for the
material 1 was later direcied to surrender

NP

9.2.To ensure I go straight to the relevant item/s, of this material. what
documentation do you know is contained within it that specifically
relates to AL, Ax : Peter COGARTY or

AT

Exhibit 26

174

Volume 3




Peter GOGARTY s carlier statement 1s there but I don't know how he
relates to this matter or why you keep mentionmng him. If vou are
allowed please enlighten me. The statements of MALONE « 2.
statements of BURSTON. SAUNDERS, HARRIGAN  They relate 1o
their conduct mentioned above with FLETCHER. There should be
copies of seized material from the Diocese where AT is
mentioned. (That's where I first came across her name in the 1% place
but didn 't speak to her unul this matter)

10.You mention, “There was also material filed at the court from the trial.”

10.1. Of this material, apart from GOGARTY" tendency evidence as

it supported victim A B what specifically supports allegations
of concealing offences by clergy formerly & currently attached to the
MAITLAND-NEWCASTLE Diocese of the Catholic Church relative
to AL , Ax Peter COGARTY or
AT ?

What 1 supplied with the stiiements unplicates RepacTeD CLARK.
HART & 1UCAS Clearly they concealed McALINDEN, | was
prepared to run a bref on that alone | can only think evidence from
Sister Paula REDGROVE and other peripheral wimesses would firm
that up and of course lead into more offences.
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11.You mention, “.. LUCAS is really a Iinchpin with his previous OS,
Vatican conmection, training & being a qualified lawyer. He's been
involved in the background of so many over the years, as set out by
Ak AL & AT He is the church's 'Myr Fix-It'
travelling alf over the country.

11.1. [ understand LUCAS’ alleged involvement as it pertains to this
investigation, however, would you specifically clarify your assertion,
“He is the church's 'Mr Fix-It' travelling all over the country.” and
point me in the direction of actual evidence or anything else upon
which you base this please.

His involvement with AT " AK and
AL is clearly documented. There is so much on LUCAS
a book could be written, Redacted

REDACTED

In the early 90°s LUCAS and others interviewed NP?D

over allegations that he sexually assaulted young boys. NP2
admitted the offences and similar to McALINDEN, LUCAS caused
him to be removed from ministry for a time. but kept the matter from

police

NEDACTED
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REDACTED

12.You mention. “You should jump on the net and have a read of his
evidence during the Wood Royal Commission in the middle of the Hunter
matiers, it makes interesting reading.

12.1. [ have read his evidence. Is there evidence I’'m not seeing or
something specifically the Royal Commission didn’t act upon?
leff I o tvpe for hours on rhis but clearly vau need o sit down with
me so | can go through this with vou. Yon need to read his evidence
carefully i comjunciion  with hat AK . AL
AT say m their statements. [ thought 1t was pretty straight
forward

13..  You mention. "/ don't have any more documents off the top of my
head ... Diary entries I'd have to check, but mostly it is in my head.”

13.1. If you would, please let me know the outcome of checking your
diary entries including book and page numbers for any relevant
entries. Is it possible this could be done with some priority?

Exhibit 26

Special Commission of Inquiry: report, 30 May 2014 177




I have a lot more documents but I don’t think they relate to the matters
you are looking at. Mate if I was on the investigation I would have the
time to go through diaries and everything else, which is why I did the
reports and asked time and again to be involved in this. I don’t have
time to go through everything, certainly not with priority with
everything else on my plate at present.

Jeff I gather from the comments here you have been told to confine
the investigation only to the matters in the statements I supplied.
Clearly this needs a Task Force commitment to look at all matters
properly, but for some reason beyond my comprehension the
Department is reluctant. Over the past 15 years priest after priest has
been charged in the Hunter and Blind Freddy can see the problem
goes much deeper. Every time they are investigated it is done
piecemeal by different commands.- Redacted :
She has
called witnesses in my FLETCHER matter to give evidence in

NP The same names are cropping up continually with priests
charged and those supporting them ~ Does our hierarchy just put that
down to coincidence? T have successfully investigated and prosecuted
similar matters, set precedent law to such a degree the ODPP has
requested police with similar matters elsewhere in the state to contact
me to assist in putting their briefs together, which | have been happy
to do. T don’t want to sound big-noting but | do have some experience
which you appear to know from the amount of questions you have
asked. I am siill at a loss why this was directed out of my hands in the
first place and not returned afier the 3 police given it (TAYLOR,
QUINN & STEELE) lefi the job in quick succession.

Jeff | know you walked into this & cannot help whatever has heen
going on behind the scenes. | do appreciate the job you are trying to
do and hope you are being given a free hand. Please feel free to ring
me any iime for assisiance

Thanks for you assistance Pete. I look forward to your response email.

Kindest regards,
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Jeff LITTLE

Detective Sergeant

Newcastle City Local Area Command

Crn Church & Watt Street, Newcastle NSW 2300
Phone: (02) 4929 0004 | Eaglenet: 70004

Fax: (02) 4929 0634 | Eaglefax: 70634
Email: littljef@police.nsw.qov.au

From: Peter Fox/18127/StafffNSWPolice

To: Graeme Parker/24632/Staff/NSWPolice@NSWPolice, Jeffrey
Little/27476/StaftNSWPolice@NSWPolice

Cc: John Gralton/25360/Staff/NSWPolice@NSWPolice

Date: 05/04/2012 14:01

Subject: Re: Fw: Church Inquiry

Grasme

Without knowing where your matters have gone it's hard to say what else can be done. There are
lots of important bits | have collected over the years, most of it in my head. Where would | start?
For instance:

Before Malone retired he commented there was a paedophile network of priests in the
Newcastle/Maitland Diocese. Nice to know what he knew & meant by that. That was clearly
evident back in the late 90's as | mentioned in reports | sentto SCC in 2003-4 & the Intell reports
from back then. FLETCHER used to have gatherings at Muswelibrook of a little group that
included  pJP ', HARRIGAN, BURSTON, SAUNDERS & RYAN

: Redacted That collection is incredible considering
their crimes or involvement in concealing. | personally had dealings with all of them.

| spoke to Vince RYAN who would be well worth interviewing. He has been tucked away by the
Cathalic Church since his release. Troy GRANT who locked him up has some really interesting
stories too.

There is a lot of info on past priests (now deceased) that the church knew were paedophiles that
were never charged, but victims in the Hunter paid compensation. That was mostly in the time of
Leo CLARK & his predecessor but some residue was handed over to MALONE. | don't know if
anyone approached him before he left as | remember at some stage him stating publically he was
prepared to hand 'everything over' to police if asked.

There are a lot more victim's of McALINDEN that can be tracked down. | would suggest in excess

of10."
REDACTED

I could go on but it is really something that needs a major investigation beyond a LAC as it
expands. Redacted
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Redacted | doubt you will be allowed to pursue all that because of the scale. That's why | did the
reports to SCC 8 years back.

I don't have any more documents off the top of my head - | was directed by Max to surrender it all
- which | did. (The reasons for which | am still at a loss) Diary entries I'd have to check, but mostly
itis in my head. The Fletcher & McALINDEN matters should be filed at Maitland, there may be
some documents there worth looking at, in particular the stuff we seized on warrants from the
diocese office. There was also material filed at the court from the trial.

Before finishing can | just say LUCAS is really a linchpin with his previous OS, vatican
connection, training & being a aualified lawyer. He's been involved in the background of so many
over the years, as setoutby Ak, AL '%] He is the church's 'Mr Fix-It
travelling all over the country. You should jurip on me new i have a read of his evidence during
the Wood Royal Commission in the middle of the Hunter matters, it makes interesting reading.

Graeme | could go on but so would any investigation, not that | am saying it shouldn't. As with
Kristy's inquiries, | still have contact with a lot of families & people with extensive connections in
the church & am only too willing to assist with any aspect you might want to pursue.

Peter Fox

Detective Chief Inspector
Crime Manager

Port Stephens LAC

Redacteq
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The information contained in this email is intended for the named recipient(s)
only. It may contain private, confidential, copyright or legally privileged
information. If you are not the intended recipient or you have received this
email by mistake, please reply to the author and delete this email immediately.
You must not copy, print, forward or distribute this email, nor place reliance

on its contents. This email and any attachment have been virus scanned. However,
you are requested to conduct a virus scan as well. No liability is accepted

for any loss or damage resulting from a computer virus, or resulting from a delay
or defect in transmission of this email or any attached file. This email does not
constitute a representation by the NSW Police Force unless the author is legally
entitled to do so.
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Appendix S Term of reference 2: selected key
documents

Letter from Cotter to Clarke, 17 May 1976
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Typescript by NSW Crown Solicitor’s Office

Bishop Elect PO Box 693K
vosi Reverend LM Clarke Newcastie 2300
St Paul’s Seminary 17-5-76

Dear Monsignor Clarke,
A trouble which I knew existed flared up during Thursday and Friday last week.

Fr. Denis McAlinden, Parish Priest of Forster-Tuncurry on the coast 100 miles north of
Newcastle aged 53, wished to go to W.A. to Bishop Thomas for a period some three years
ago. Bishop Toohey prevailed on him to stay. Now it is on again, but for a different reason
and Fr. McAlinden is intending to visit St Paul’s this week to discuss the matter with Bishop
Thomas. He would not want to do this without your knowing about it nor, of course, would I
agree to allow him do it without your prior knowledge.

This is some of the background. Fr. McAlinden is a rugged character, always one not to be
taken for granted, is a man of very good faith and pastoral hard work. He received the
Bishop’s permission to go to New Guinea on mission spending time in Mendi and Mt Hagen
between February 1969 and September 1973 when he returned to his own diocese of
Maitland. He then was Adm in a parish, parish priest of Kendall, and since 1-11-1975 parish
priest of Forster-Tuncurry.

He is @ man who can become very bad tempered. He had a serious accident some ten years
ago which has left him with a slight limp and, I believe, doctors advise a warm or temperate
climate for him.

His change while in New Guinea from Mendi to Mt Hagen must have been for some reason.
Bishop Toohey hinted to us that it involved an incident associated with his bad temper. In
any case he retumed to Maitland requesting permission to go to WA pleading genuine
interest in the Missions etc. and that I believe is sincere. The Bishop did not give permission
and Father McAlinden received the appointments mentioned above — the last one taking
place on 1-11-75 after the bishop’s death — but it had been arranged long term before
bishop’s illness owing to the passing of Kendall Parish to Lismore diocese which is another
story again that you will be looking at and discussing with us before you come to any final
terms with Bishop Satterthwaite.

So by agreement Fr. Mac came from Kendall to Forster-Tuncurry on 1-11-75.

On May 6" (I think) a deputation came from Forster-Tuncurry to the Education Office to
complain that Fr. Mac had struck a child about the head while giving a religion lesson in
preparation for forthcoming confirmation. Fr. Coolahan passed the situation on to me. A
week later, while I was away in Sydney for our talk, a further deputation (led by a young
solicitor) came to Newcastle with other charges against Fr. Mac. In my absence Fr. Coolahan
saw them. These charges have to do with ‘de sexto’ in an unusual way but I think not
extremely serious.

On Saturday morning I discussed the situation and the charges with the other consultors.

On Saturday evening I went to Forster-Tuncurry to meet a group of some ten or twelve
people convened by telephone independently of Fr Mac. I stayed with them to a late hour
but they insisted that Fr. Mac. had to go. He has lost all credibility — the children are scared
of him - in the circumstances he himself should not want to stay in the parish etc. etc.

The ‘de sexto’ business. Fr. Mac has an inclination to interfere (touching only) with young
girls — aged perhaps 7 to 12 or so. The furor cause by striking the boy about the head in the
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Typescript by NSW Grown Solicitor's Office

presence of the whole class caused the girls to give the other information to their mothers
which they had till then withheld.

On examination this is found to be factual. Having dealt with the people I had a long session
with Fr. Mac at the Presbytery. ’

Slowly very slowly he admitted some indiscretions but then agreed that it was a condition
that had been with him for many years.

He feels no such inclination towards the mature female but towards the litde ones only.
There never has been any physical assault or damage but inevitably it leaves a psychological
scar on the child’s mind and attitude and religious outlook.

Fr. Mac finally came to the point of asking me to try to arrange some treatment for him. He
is willing to resign his charge of the parish — beginning to feel some embarrassment saying
Mass and preaching.

I have never heard of this condition before and knowing Fr. Mac as we do, we think it
cannot be real serious, nor do we believe that there is any danger of a development into
assault or rape. At the same time what has been going on is more than can be tolerated.

Last night we had a further meeting of Consultors and agreed to accept Fr Mac’s resignation
and to fill the parish by promoting Fr. A. Brady Senior Curate at present at Raymond
Terrace. This leaves a vacancy for an assistant at Raymond Terrace in a situation in which
we are already down three.

The point is that I would still say that we can recommend Fr. Mac to Bishop Thomas
provided of course the Bishop is told something of all this background. The reason why
Father wants to go so very much now is because it will afford a good cover-up for his
resigning the parish. The priests and his own family, most of whom live in Sydney, will not
wonder because his desire to go to Geraldton a few years ago was well known.

My recommendation is that we try to find some appropriate treatment for him over the next
two months or so during which time he stays with members of his family in Sydney. Then
that Bishop Thomas be asked to accept him for one or two years, after which he would come
back to the diocese. If Fr, McAlinden does in fact go to St. Paul’s to see Bishop Thomas I
will, of course ask him to see you first — which no doubt he would want to do anyway.

This is written in a hurry and I don't want to get it typed by anyone so please excuse the
effort.

Everything else is 0.k. We have 18 bishops and the Pro-Nuncio coming at this stage.
Coat of Arms arrived and book is gone to printer.

On Tuesday June 1% it would be better to meet at Doyalson at 11.30 rather than 12 NOON if
you can make it. We will bé there at 11.30.

With all best wishes.
Respectfully Yours
P.D. Cotter

Exhibit 57

190 Volume 3



Letter from McAlinden to Malone, 5 December 1995
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Appendix T Apology by Bishop Michael
Malone, 15 July 2013

SPECIAL COMMISSION OF INQUIRY
INTO MATTERS RELATING TO THE POLICE INVESTIGATION OF
CERTAIN CHILD SEXUAL ABUSE ALLEGATIONS IN THE CATHOLIC

DIOCESE OF MAITLAND-NEWCASTLE

At Newcastle Supreme Court
Court Room Number 1, Church Street, Newcastle NSW

On Monday, 15 July 2013 at 9.55am
(Day 10)

Before Commissioner: Ms Margaret Cunneen SC

Counsel Assisting: Ms Julia Lonergan SC
Mr David Kell
Mr Warwick Hunt

Crown Solicitor's Office: Ms Emma Sullivan,
Ms Jessica Wardle

.15/07/2013 (10) 1021

Transcript produced by Merrill Corporation
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10
11
12
13
14
15
16
17
18
19
20 MS LONERGAN: Commissioner, I understand that
21 Bishop Malone would Tike to make a statement that he has
22 prepared.
23
24 THE COMMISSIONER: Yes, bishop, by all means.
25
26 THE WITNESS: May it please you, Commissioner, and the
27 Commission and Tadies and gentlemen. I just have a
28 prepared statement to conclude my public evidence.
29
30 I thank Commissioner Cunneen and members of the
31 Special Commission for giving me an opportunity to make a
32 prepared statement as I conclude my public evidence.
33 I also commend the Commission for conducting a thorough and
34 wide-ranging inquiry.
35
36 My 17 years as bishop of the diocese of
37 Maitland-Newcastle saw a gradual awakening in me to the
38 horror of sexual abuse in the church. During those years
39 the diocese moved from shock and disbelief to an angry
40 rejection of such criminal behaviour of some clergy and
41 church personnel.
42
43 Any organisation runs the risk of becoming a cold and
44 indifferent bureaucracy and that includes the
45 Catholic Church. In such a bureaucracy its leaders can
46 spend more time protecting the organisation than Tovingly
47 serving the faithful men and women who constitute it. When
.15/07/2013 (10) 1146 M J MALONE
Transcript produced by Merrill Corporation
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this happens, vulnerable children and adults can fall
through the cracks. Their deep needs remain unmet and, as
we have found, even criminally exploited.

Constant vigilance and authentic accountability can
mitigate the tendency to exploit. Church Teaders, most of
whom are wonderful committed people, must be transparent
and put in place processes and procedures which genuinely
protect the young and vulnerable.

Fortunately, here in the diocese we saw the need to do
just that and put in place an effective Child Protection
Unit now known as Zimmerman Services. Since 2005 the
diocese, through this unit, has attempted to redress past
failures and neglect by offering effective training of
church personnel, prompt attention to cases of abuse,
support for victims, and healing for fractured families and
communities.

It will probably take some years to rebuild lost
confidence in the Catholic Church. Healing and
reconciliation can come about when people see that things
are different and that their genuine needs are met in an
open and compassionate way. I pray daily for the victims
of sexual abuse, asking God to grant them peace of mind,
healing and reconciliation with all people, including the
Catholic Church.

Bishop Bill Wright, the current bishop of
Maitland-Newcastle, made a heartfelt apology at the opening
of phase 2 of this inquiry. I welcome his apology and add
my own sincere sorrow that any actions of mine may have
added to the pain of victims and to their families and this
includes a flippant comment of mine Tate last week when
I spoke of not destroying secret documents. My words then
were insensitive and I apologise.

The evils of sexual abuse should never have happened
but they did. With better systems in place, may they never
happen again. Thank you, Commissioner.

THE COMMISSIONER: Thank you so much, bishop.

MS LONERGAN: Commissioner, may I inquire of Bishop Malone
whether he 1is prepared to have that statement tendered as
an exhibit as part of his evidence to assist this
Commission's inquiries?

.15/07/2013 (10) 1147 M J MALONE

Transcript produced by Merrill Corporation
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THE WITNESS: By all means, yes.

MS LONERGAN: I tender a copy of Bishop Malone's
statement.

THE COMMISSIONER: Thank you, Ms Lonergan. Bishop
Malone's statement of this afternoon will be exhibit 110.
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Transcript produced by Merrill Corporation
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Appendix U Public hearing exhibit list

Exhibit
Number Description

1 ‘To do list” by Peter Fox, undated

2 Handwritten note pages by Peter Fox

3 Statement of Troy Grant, dated 29 April 2013 and letter from the NSW Crown Solicitor to
Troy Grant, dated 28 March 2013

4 Statement of John Kerlatec, dated 8 April 2013

5 Statutory declaration of Andrew Grono, dated 2 May 2013

6 Statement of David Waddell, dated 18 March 2013

7 Diary entries of David Waddell, dated 9 April 2010 — 31 August 2010

8 Statement of David Michael Matthews, dated 1 May 2013

9 Statement of Brad Tayler, dated 6 May 2013

10 Statement of Carlene York, dated 15 February 2013

11 Terms of Reference of Strike Force Lantle, assigning Detective Sergeant Jeffrey Little,
undated

12 ABC Lateline transcript, ‘Studio interview with Senior NSW Detective Peter Fox’, dated 8
November 2012

13 Diary entries of Brad Tayler, dated 20 May — 18 November 2010

14 Report by Brad Tayler re complaint by AL re Kirren Steel, dated 10 December 2010

15 Letter from AL to Carlene York, dated 9 November 2010

16 Internal documents from NSW Police Force Systems in relation to a complaint by AL

17 Statement of Paul Jacob, dated 9 April 2013

18 Terms of Reference of Strike Force Lantle assigning Kirren Steel and Jason Freney, undated

19 Statement of Anthony Townsend, dated 15 February 2013

20 Investigator’s note by Justin Quinn re contact with AL, dated 19 November 2010

21 Investigator’s note by Justin Quinn re contact with AL regarding the continuation of her
statement, dated 30 November 2010

22 Statement of Max Mitchell, dated 15 February 2013

23 Expert opinion report by lan Lloyd QC, dated 7 May 2013 and letter to lan Lloyd QC from the
NSW Crown Solicitor, dated 1 May 2013

24 Correspondence provided to the Ministers Office by Dr Andrew Morrison re McAlinden,
various dates

25 Statement of Jeffrey Little, dated 7 March 2013

26 Response from Peter Fox to questions by Jeffrey Little re email from Peter Fox to Graeme
Parker, dated 5 April 2012

27 e@gle.| HELP entry titled ‘Confirmation by D/C/Insp. FOX — Nil further information’ by

Jeffrey Little, dated 5 April 2012
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Number Description

28 Article titled ‘Police delve into church’ by Joanne McCarthy, dated 8 May 2010, the
Newcastle Herald

29 Article titled ‘Inquiry into church cover-up 'disgrace"” by Joanne McCarthy, dated 18 April
2011, the Newcastle Herald

30 Complaint made by Joanne McCarthy to the Police Integrity Commission, 11 April 2011

31 Article titled 'Parish Priest Faces Inquiry' by Joanne McCarthy, dated 31 May 2013, the
Newcastle Herald

32 Article titled 'Questions for Police on Church Inquiries' by Joanne McCarthy, dated 13
October 2010, the Newcastle Herald

33 Statement of Wayne Humphrey, dated 14 February 2013

34 Application for the extradition of Denis McAlinden by Mark Watters, dated 25 September
2005

35 Handwritten notes by Wayne Humphrey, dated 21 September 2010-13 October 2010

36 Handwritten notes by Wayne Humphrey, dated 16 May 2011

37 Typescript of handwritten notes by Wayne Humphrey, dated 16 May 2011

38 Handwritten notes by Wayne Humphrey, dated 6 September 2010

39 Statement of Jason Freney, dated 8 May 2013

40 Statement of Graeme Parker, dated 7 March 2013

41 Statement of Fay Dunn, dated 20 June 2013

42 Statement of John Gralton, dated 15 February 2013

43 Job description for Crime Manager, dated 28 July 2005

44 Duty book entry of Kristi Faber, dated 30 May 2008

45 Statement of Kristi Faber, dated 6 May 2013

46 Statutory declaration of Miriam White, dated 26 June 2013

47 Affidavit of Mark Watters, dated 14 May 2013

48 Statement of Mark Watters, dated 19 June 2013

49 Transcript of conversation between Peter Fox and Michael Malone prepared by Peter Fox

50 Excerpt of private hearing transcript of Peter Fox, dated 27 March 2013

51 NSW Police statement of Peter Fox, dated 28 May 2003

52 NSW Police statement of James Saunders, dated 21 May 2003

53 NSW Police statement of Desmond Harrigan, dated 20 May 2003

54 NSW Police statement of William Burston, dated 20 May 2003; and
NSW Police statement of William Burston, dated 8 September 2003

55 NSW Police report by Peter Fox re Ombudsman notification involving James Fletcher, dated
21 May 2003

56 NSW Police report by Peter Fox re Ombudsman notification involving James Fletcher and
AH, dated 29 May 2003

57 Handwritten letter from Patrick Cotter to Leo Clarke, dated 17 May 1976 and NSW Crown

Solicitor’s Office typescript of letter from Patrick Cotter to Leo Clarke, dated 17 May 1976
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Number Description

58 Letter from Leo Clarke to Ray Kalisz, dated 2 February 1988

59 Report of Derek Johns to Leo Clarke, dated 5 November 1987

60 Letter from Leo Clarke to Denis McAlinden, dated 12 February 1993

61 Letter from Leo Clarke to Denis McAlinden, dated 27 February 1993

62 Letter from Leo Clarke to Thomas Brennan, dated 5 March 1993

63 Letter from Leo Clarke to James McGuinness, dated 1 April 1993

64 Letter from Leo Clarke to Pedro Bantigue, dated 8 November 1994

65 Letter from Leo Clarke to Pedro Bantigue, dated 10 May 1995

66 Letter from Leo Clarke to Franco Brambilla, dated 23 May 1995

67 Letter from Leo Clarke to Denis McAlinden, dated 19 October 1995

68 Letter from Denis McAlinden to Leo Clarke, dated 26 October 1995

69 NSW Police Force report by Peter Fox re ‘Allegations of child sexual abuse and cover-up
within the Maitland Newcastle Diocese of the Catholic Church’, dated 25 November 2010

70 Letter from Denis McAlinden to John Toohey, dated 3 December 1959

71 Letter from Denis McAlinden to AC, dated 24 August 1960

72 Minutes of meeting of Diocesan Consultors, dated 15 — 16 May 1976

73 Letter from Allan Hart to R M Castillo, dated 20 June 1995

74 Letter from Michael Malone to Denis McAlinden, dated 2 November 1995

75 Letter from Michael Malone to Denis McAlinden, dated 22 December 1995

76 Letter from Denis McAlinden to Michael Malone, dated 27 January 1996

77 Fax message from Michael Malone to Peter Fox, dated 23 May 2003

78 Letter from Denis McAlinden to Michael Malone, dated 5 December 1995

79 Email from Natasha Mewing to the NSW Crown Solicitor, attaching letter from Natasha
Mewing to the NSW Crown Solicitor, dated 4 July 2013

80 Duty book entry of Peter Fox and typescript, dated 29 December 2003

81 Excerpts of statement of Peter Fox, dated 7 February 2013

82 Statement of Donald Brown, dated 13 May 2013

83 Statement of Jacqueline Flipo, dated 16 May 2013

84 Statement of Jacqueline Flipo, dated 27 June 2013

85 Statement of Michael Malone, dated 8 July 2013

86 Further supplementary statement of Michael Malone, dated June 2013

87 NSW Police statement of Michael Malone, dated 21 May 2003

88 Letter from Pedro Bantigue to Leo Clarke, dated 8 June 1995

89 Letter from Michael Malone to Franco Brambilla, dated 20 June 1995

90 Letter from Michael Malone, dated 26 April 1996 attaching ACBC Plenary meeting pastoral

letter to the Catholic people of Australia and media statement of Michael Malone, dated 24
April 1996
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Number Description

91 Handwritten note of telephone message from UR55 to Michael Malone, attached to

handwritten note of Michael Malone re conversation with UR55
91A Handwritten note of Michael Malone re conversation with UR55, dated 3 December 1997

92 Minutes of meeting No. 37 of the Committee of the Maitland Clergy Central Fund, dated 5
August 1997; and
Fax message from Frank Coolahan to Berni Mears, dated 13 August 1997

93 Letter from William Burston to John Davoren, dated 10 August 1999

94 Letter from William Burston to James McGuinness, dated 10 August 1999

95 Letter from William Burston to Denis McAlinden, dated 10 August 1999

96 Letter from James Fletcher to James Saunders, dated 24 June 2002

97 Letter from Michael Malone to James Fletcher, dated 3 October 2004

98 Letter from Michael Malone to AE, dated 12 October 1999

99 Letter from Mark Watters to Bishop's Chancery, dated 8 October 1999

100 Email from John Davoren to Michael Malone, dated 4 March 2003; and
Child Sexual Abuse Information Dissemination to NSW Police Child Protection Enforcement
Agency form, dated 4 March 2002

101 Apology from Michael Malone to the Community, dated 8 May 2010

102 Towards Healing summary of facilitated meeting held in Sydney on 29 August 2002, dated 2
September 2002

103 Letter from Barry Hickey to Michael Malone, dated 28 June 2002

104 Pastoral message to Diocesan Community from Michael Malone, dated 16 May 2003, Media
statement of Michael Malone, dated 14 May 2003 and Catholic Commission for
Employment Relations media release, dated 15 May 2003

105 Minutes of meeting of Deans, dated 2 August 1995

106 2002 diary of Michael Malone

107 Letter from Denis McAlinden to Michael Malone, dated 27 February 1996

108 Letter from William Burston to Denis McAlinden, dated 16 May 1996

109 Miscellaneous notes by Michael Malone re James Fletcher, undated — partial non-
publication order applies

110 Statement of Michael Malone, dated 16 July 2013

111 Statutory declaration of James Saunders, dated 26 June 2013

112 Diocese of Maitland clergy appointment document of James Saunders

113 Minutes of meeting of the College of Consultors, dated 2 January 1986; and
Minutes of meeting of the College of Consultors, dated 5 June 1986

114 Minutes of combined meeting of Deans and Consultors, dated 8 - 9 September 1988

115 Diocese of Maitland clergy appointment document of William Burston

116 Handwritten file note of Michael Malone, dated 27 April 2004

117 Fax message from Michael Malone to Catholic Commission for Employment Relations

(attention Michael McDonald) enclosing Form 5.1 Child Protection Information Details
Ombudsman Act 1974 re James Fletcher re AB, dated 27 April 2004
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118 Email from John Davoren to Michael McDonald ‘FW: Re the [AH] matter’, dated 19 March
2003

119 Diocese of Maitland clergy appointment document of Allan Hart

120 Diary entries of Allan Hart, dated 31 January — 6 February 1993 and 14 - 20 March 1993

121 Letter from Leo Clarke to Austin Hayes, dated 5 March 1993; and
Letter from Leo Clarke to Denis McAlinden, dated 5 March 1993

122 Fax message coversheet from Chancellor's Secretary to Allan Hart

123 Letter from Bishop of Nottingham to Leo Clarke, dated 6 April 1993

124 Pan Australian Travel Agency Invoice — open ticket to Port Moresby for Denis McAlinden

125 Excerpts from the Ombudsman's report re ‘An investigation into the Catholic Commission
for Employment Relations’ systems for reporting and responding to child abuse allegations
against employees’, dated April 2004

126 Statutory declaration of AH, dated 26 June 2013

127 Letter from Denis McAlinden to Leo Clarke, dated 27 April 1993

128 Letter from Allan Hart to Denis McAlinden, dated 14 May 1993; and
Fax message from Allan Hart to Brian Lucas, dated 14 May 1993, attaching letter from Allan
Hart to Denis McAlinden, dated 14 May 1993

129 Letter from Allan Hart to Denis McAlinden, dated 18 May 1993

130 Letter from Allan Hart to the Sister Administrator of Poor Sisters of Nazareth, dated 20 May
1994

131 Minutes of meeting of Deans, dated 4 May 1994

132 Letter from R M Castillo to Leo Clarke, dated 29 May 1995

133 Letter from Paul Gamble to Laurie Rolls, dated 28 November 1995; and
Letter from Laurie Rolls to Allan Hart, dated 5 January 1996

134 Diary entries of Allan Hart, dated 19 — 25 March 1995 and 11 — 17 June 1995, including page
of telephone numbers and addresses

135 Oath of Office of Allan Hart, dated 27 September 1990

136 Handwritten notes by Allan Hart and typescript, undated

137 Letter from Denis McAlinden to Frank Coolahan, dated 30 March 1994

138 Statutory declaration of Allan Hart, dated 16 March 2013

139 Statutory declaration of Allan Hart, dated 25 March 2013

140 Letter from Denis McAlinden to Pedro Bantigue, dated 16 July 1995

141 Letter from R M Castillo to Allan Hart, dated 29 July 1995

142 Affidavit of Brian Lucas, dated 11 March 2013

143 CV of Brian Lucas

144 Letter from John Usher to Brian Lucas, dated 26 October 1987

145 Essay titled, ‘When Clergy are Accused by Criminal Acts,” by Kevin Matthews, dated 1988

146 Photograph of Denis McAlinden
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Number Description

147 Canon Law Society of Australia and New Zealand, Proceedings of the thirtieth annual
conference — ‘Are our Archives safe?’ by Brian Lucas, dated 7-11 October 1996

148 Statutory declaration of Brian Lucas, dated 30 April 2013

149 Affidavit of Brian Lucas, dated 23 July 2013

150 Summons 9(c) served on Brian Lucas, dated 19 July 2013

151 Report on matters discussed at the meeting of the Special Issues Committee of the

Australian Catholic Bishops’ Conference, dated 16 November 1992

152 Document titled, ‘Points for Discussion,” undated

153 Diary entries of Brian Lucas, dated 11-17 June 1995

154 Catholic Archdiocese of Sydney media release, dated 16 March 1992

155 Four Corners media statement of Brian Lucas, dated 5 July 2012

156 Handwritten note by Leo Clarke re Denis McAlinden, dated 27 February 1993

157 Letter from Denis McAlinden to Leo Clarke, dated 13 September 1994

158 Letter from Leo Clarke to Denis McAlinden, dated 8 November 1994

159 Handwritten note by BJ re telephone conversation with Michael Malone, dated 8 June 2002
160 Diocese of Maitland clergy appointment document of Desmond Harrigan

161 Statutory declaration of Desmond Harrigan, dated 12 July 2013

162 NSW Police statement of Robert Searle, dated 19 May 2003

163 Diocese of Maitland clergy appointment document of Robert Searle

164 Letter from John Davoren to William Burston, dated 24 August 1999

165 Report by Dr Adam Frost re William Burston, dated 24 July 2013

166 Diocese of Maitland clergy appointment document of Denis McAlinden

167 Statement of Elizabeth Doyle, dated 2 July 2013

168 Letter from Leo Clarke to A Lauer, dated 18 October 1995

169 Email from Elizabeth Doyle to Jeffrey Little attaching documents associated with the search

for documents relevant to alleged purchase of airline ticket for Denis McAlinden in 1993
following request from Jeffrey Little, dated 18 January 2012

170 Email from Elizabeth Doyle to John Davoren with handwritten notations, dated 5 July 2002

171 Child Sexual Abuse Information Dissemination to NSW Police Service Child Protection
Enforcement Agency form, dated 24 August 1999

172 Statement of complaint by AE, dated 5 October 1999

173 Letter to AE from John Davoren, dated 8 October 1999

174 Letter from John Davoren to Michael Malone, dated 8 October 1999
175 Letter from John Davoren to Michael Malone, dated 7 February 2000
176 Letter from John Davoren to Michael Malone, dated 28 February 2000
177 Letter from John Davoren to Michael Malone, dated 31 March 2000
178 Letter from Michael Malone to John Davoren, dated 10 May 2000

179 Statement of complaint by AC, dated 12 June 2002
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Exhibit

Number Description
180 Letter from John Davoren to AC, dated 14 June 2002
181 Statutory declaration of Kylie Cronin, dated 2 July 2013
182 Statutory declaration of Malcolm Lanyon, dated 3 July 2013
183 Statutory declaration of Ann Joy, dated 4 July 2013
184 Statutory declaration of Scott Metcalfe, dated 2 July 2013
185 Statutory declaration of Stephen Rae, dated 2 July 2013
186 Statutory declaration of Hamish Fitzhardinge, dated 17 July 2013
187 Statutory declaration of Jillian Kelton, dated 22 July 2013
188 Statutory declaration of Joseph Bianchini, dated 5 April 2013
189 Statutory declaration of Julie Craig, dated 27 June 2013
190 Email from John Davoren to Michael McDonald ‘Re [AH] matter,’ dated 18 March 2003
191 Email correspondence between Rosanna Harris and Mark Watters, dated 1 — 3 August

2005, attaching Confidential Sexual Abuse Information Dissemination Form, dated 24
August 1999 and email from Mark Watters to Michael Salmon, dated 1 August 2005

192 Statutory declaration of Michael Bowman, dated 18 July 2013

193 Letter from the NSW Crown Solicitor to Michael Bowman, dated 15 July 2013

194 NSW Police statement of William Callinan, dated 12 June 2003

195 Diary entry of William Callinan, dated 20 June 2002

196 Diary entry of William Callinan, dated 19 March 2003

197 Diary entries of William Callinan, dated 17 and 19 May 2003

198 Diary entry of William Callinan, dated 23 May 2003

199 Statement of Helen Keevers, dated 15 February 2013

200 NSW Police COPS Report C 7532960 — Sexual Offence — Victim AE, dated 28 November 2010
201 Email from Peter Messer to Helen Keevers, dated 27 October 2005

202 Email from Peter Messer to Angela Ryan (cc: Helen Keevers), dated 28 October 2005

203 File note by Helen Keevers re Denis McAlinden’s address, dated 4 November 2005

204 Towards Healing: principles and procedures in responding to complaints of abuse against

personnel of the Catholic Church of Australia, dated December 2000

205 Towards Healing December 2000 amendments May - June 2003

206 Statutory declaration of Sean Tynan, dated 27 June 2013

207 Statutory declaration of Sean Tynan, dated 29 July 2013

208 Letter from Marita Wright to Michael Malone, dated 1 February 2008 — non-publication
order applies as of 23 August 2013

209 Report of Dr Rodger Austin, dated 3 July 2013

210 Letter from the NSW Crown Solicitor to Dr Rodger Austin, dated 19 June 2013

211 Document titled ‘Instruction of the Supreme Sacred Congregation of the Holy Office’,

Vatican Polyglot Press, dated 16 March 1962
212 Duty book entry of Jason Robbs, dated 30 December 2003
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Number Description

213 Statutory declaration of Maureen O’Hearn, dated 3 June 2013

214 Statutory declaration of William Wright, dated 29 July 2013

215 Letter from William Wright to the Catholic Diocese of Maitland-Newcastle, dated 1 March
2013

216 TOR 1 Tender bundle

217 Statutory declaration of Shane Frearson, dated 23 June 2013

218 Statutory declaration of Janice Wilson, dated 14 August 2013

219 TOR 2 Tender bundle

220 Statutory declaration of Michael Salmon, dated 31 July 2013

221 Statutory declaration of Michael Salmon, dated 26 June 2013

222 Statement of B, dated 13 August 2013

223 Medical records of Leo Clarke, various dates

224 Terms of Reference of Strike Force Lantle assigning Kirren Steel and Jason Freney, undated

225 Terms of Reference of Strike Force Lantle assigning Jeffrey Little, undated

226 Statutory declaration of John Usher, dated 9 August 2013

227 Email from John Usher to Michael Casey, dated 20 June 2012

228 Summons 2(c) served on Peter Fox, dated 23 September 2013

229 Letter from Greg Willis to the NSW Crown Solicitor, dated 3 October 2013

230 Statutory declaration of Matthew Meares, undated

231 Open letter from Peter Fox to Premier Barry O’Farrell, undated

232 Open letter from Peter Fox to Premier Barry O’Farrell published in the Newcastle Herald on
8 November 2012

233 Statutory declaration of Peter Gogarty, dated 18 October 2013

234 Article titled ‘Pell urged to quit over abuse cover-up claims’ by Josephine Tovey, dated 9
November 2012, The Border Mail

235 Wikipedia entry re ‘The Barber’

236 Urban dictionary entry re ‘Penske file’

237 Memorandum from Annette Henderson to Dennis Jordan, dated 5 March 2012 attaching
Accountable Forms Register for Duty Books and Archiving spreadsheet for Duty Books from
Central Hunter LAC

238 Statement of BD, dated 2 August 2008

239 The Australian Catholic Directory List of Deceased Clergy in Australia, 1788 — 2013 entry re
Peter Quinn, dated 23 August 2008

240 Letter from Helen Keevers to Laurie Rolls re coverage with CGU for complaints by AZ and
AX, dated 29 October 2008

241 Joint pastoral message to the people of the Dioceses of Hamilton and Maitland-Newcastle

from Denis Browne and Michael Malone, dated 27 November 2008 and letter from Denis
Browne regarding McAlinden, dated 4 December 2008
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242 Statutory declaration of William Callinan, dated 23 November 2013 and letter from NSW
Crown Solicitor to William Callinan, dated 22 November 2013

243 Profile of Clerics Accused or Convicted of Child Sexual Assault, undated

244 Summons 19(a) served on the Catholic Schools Office of the Diocese of Maitland-Newcastle
on 25 January 2013 re documents relating to Denis McAlinden and response, dated 8
February 2013

245 Summons 19(b) served on the Catholic Schools Office of the Diocese of Maitland-Newcastle
on 25 February 2013 re documents relating to James Fletcher and response, dated 7
February 2013

246 Relevant correspondence between the NSW Crown Solicitor’s Office and the Diocese of
Geraldton, Western Australia, dated 18 February-11 March 2013

247 Relevant correspondence between the NSW Crown Solicitor’s Office and the Diocese of
Bunbury, Western Australia, dated 18 February-5 March 2013

248 Relevant correspondence between the NSW Crown Solicitor’s Office and the Diocese of
Hamilton, New Zealand, dated 20 March-16 April 2013

249 Relevant correspondence between the NSW Crown Solicitor’s Office and the Archdiocese of
Mount Hagen, Papua New Guinea, dated 25 March-24 April 2013

250 Relevant correspondence between the NSW Crown Solicitor’s Office and the Diocese of
Mendi, Papua New Guinea, dated 25 March-31 May 2013

251 Letter from the NSW Crown Solicitor to P Taval of the Diocese of Kerema, dated 25 March
2013

252 Relevant correspondence between the NSW Crown Solicitor’s Office and the Diocese of San
Pablo, the Philippines, dated 25 March-9 May 2013

253 Relevant correspondence from the NSW Crown Solicitor’s Office to the Congregation for the
Doctrine of the Faith, Rome, Italy, dated 29 August and 22 October 2013

254 Relevant correspondence between the NSW Crown Solicitor’s Office and the Apostolic
Nunciature Australia, Manuka, ACT, dated 30 August -14 November 2013

254(a). Letter from Paul Gallagher to the NSW Crown Solicitor attaching documents relating to

Denis McAlinden and James Fletcher, dated 6 December 2013

255 Statutory declaration of Sean Tynan, dated 4 December 2013

256 Summons 11(b) served on Australian Catholic Bishops Conference re documents concerning
James Fletcher or Denis McAlinden and response, dated 6-25 February 2013

257 Excerpts of private hearing transcript of Ray Hanley, dated 26 February 2013

258 Summons 5(b) served on the NSW Office of the Director of Public Prosecutions re
documents relating to a brief of evidence prepared by Fox in relation to possible charges to
be preferred against Michael Malone and response, dated 20 March 2013

259 Statutory declaration of Andrew Cooley, dated 26 June 2013

260 Letter from Michael Greene to the NSW Crown Solicitor re Shaun McLeod, dated 12
December 2013

261 Statutory declaration of Todd Clayton, dated 16 December 2013 and letter from the NSW
Crown Solicitor to Michael Greene, dated 3 December 2013

262 Statutory declaration of Lesley Honeyman, dated 17 December 2013

263 Statutory declaration of UR6, dated 29 November 2013
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264 Statutory declaration of Jason Freney, dated 17 December 2013

265 Excerpts from the hearing of R v Denis McAlinden (No 672 of 1992), dated 4 March - 16 July
1992 produced by the Office of the Director of Public Prosecutions for Western Australia
and related correspondence, dated 31 January to 7 February 2013

266 Excerpt of private hearing transcript of AO, dated 26 March 2013 and related private
hearing exhibit 99, Submission of AO, dated 14 January 2013

267 Excerpt of private hearing transcript of BM, dated 15 April 2013 and related private hearing
exhibit 125, statement of BM, dated 10 March 2013

268 Summons 2(d) served on Peter Fox, dated 4 December 2013 and relevant correspondence
dated 4 - 12 December 2013

269 Summons 2(e) served on Peter Fox, dated 9 December 2013

270 Summons 1(z) served on the NSW Police Commissioner, dated 4 December 2013 and
response, dated 13 December 2013

271 Statutory declaration of Helen Keevers, dated 22 December 2013 and letter from the NSW
Crown Solicitor to Helen Keevers, dated 17 December 2013

272 Affidavit of AJ, dated 23 April 2013

273 Email correspondence between AJ and Joanne McCarthy, ending with email from AJ to
Joanne McCarthy re ‘1995’, dated 14 February 2013

274 Affidavit of Joanne McCarthy, dated 7 June 2013

275 Email from Peter Fox to Joanne McCarthy, dated 9 April 2011 attaching the NSW Police
statement of AJ, dated 29 June 2010

276 Email correspondence ending with email from Peter Fox to Joanne McCarthy, dated 10
December 2010

277 Affidavit of McCarthy, dated 8 October 2013

278 NSW Police statement of Glen Walsh, dated 10 June 2004

279 File note by Michael Malone re phone call from Glen Walsh, dated 23 April 2004

280 File note by Michael Malone re phone call from James Saunders, dated 27 April 2004

281 Fax message from Michael Malone to Catholic Commission for Employment Relations
(attention Michael McDonald) enclosing Form 5.1 Child Protection Information Details
Ombudsman Act 1974 re James Fletcher re AB, dated 27 April 2004

282 Letter from Michael Malone to BG, dated 27 August 2004

283 Statutory declaration of BAZ, dated 2 August 2013

284 Statutory declaration of AP, dated 16 August 2013

285 Statutory declaration of Paula Redgrove, dated 28 August 2013 and letter from the NSW
Crown Solicitor to Richard Leder, dated 7 August 2013

286 Article titled ‘In the name of the fathers’ by Joanne McCarthy, dated 10 June 2006, the
Newcastle Herald

287 Article titled ‘Priest left arrest warrant, decades of accusations’ by Joanne McCarthy, dated
29 September 2007, the Newcastle Herald

288 Article titled ‘Secrets of the bishops’ by Joanne McCarthy, dated 27 April 2010, the

Newcastle Herald
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289 Handwritten notes by Kristi Faber, undated

290 Article titled ‘Newcastle’s Police ‘Strikefarce” by Joanne McCarthy, dated 23 December
2010, the Newcastle Herald

291 Excerpts from TOR 2 public hearing transcript of evidence of Jacqueline Flipo, dated 10 July
2013

292 Excerpts from TOR 2 public hearing transcript of evidence of Mark Watters, dated 1 July
2013

293 Excerpts from TOR 2 public hearing transcripts of evidence of Peter Fox, dated 2 July 2013
and 5 July 2013

294 Duty book of Kirren Steel, dated 21 September 2010 — 9 December 2010

295 Findings in the inquest into the death of James Fletcher, dated 5 May 2006

296 Brief envelope re NSW Police Force COPS Event E8026529, dated 1999

297 Excerpts from TOR 1 public hearing transcript of evidence of Wayne Humphrey, dated 25
June 2013

298 Excerpts of the statutory declaration of Ann Joy, dated 4 July 2013

299 Excerpts from TOR 1 public hearing transcript of evidence of Troy Grant MP, dated 8 May
2013

300 Private hearing transcript of evidence of Sister Lauretta Baker, dated 19 April 2013

301 Report of Dr Rodger Austin, dated 16 January 2014 and letter from the NSW Crown Solicitor
to Dr Rodger Austin, dated 9 January 2014

302 Remarks on sentencing of Judge Armitage in the matter of Regina v James Patrick Fletcher,
dated 11 April 2005

303 NSW Police Force COPS Information Report Summary 17885027, dated 18 November 1999

304 Excerpts of the NSW Police Statement of AJ, dated 29 June 2010

305 Excerpts of TOR 2 in camera transcript of evidence of AJ, dated 8 July 2013

306 Excerpts of TOR 2 in camera transcript of evidence of Michael Malone, dated 22 November
2013

307 Letter from Makinson & d’Apice to the NSW Crown Solicitor regarding Monsignor Frank
Coolahan, dated 30 January 2014

308 Excerpts of TOR 1 public hearing transcript of evidence of Kristi Faber, dated 28 June 2013.

309 Excerpts from TOR 2 in camera transcript of evidence William Wright, dated 12 August 2013

310 Letter from Mr Sean Tynan to the NSW Crown Solicitor regarding the date range of the
abuse of victims AK and AL by Denis McAlinden, dated 6 February 2014

311 Letter from Justin Bianchini to AR, dated 8 November 2013

312 Letter from William Wright to AR, dated 16 January 2014

313 Handwritten note of Michael Malone re Bl and AH, dated 13 December 2000

314 Handwritten note of Michael Malone re William Burston conversation with Bl re AH, dated
3 January 2001

315 NSW Police statement of Bl, dated 8 May 2003

316 NSW Police statement of Bl, dated 24 June 2003
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317 Statement of BI, dated 21 June 2013
318 Handwritten note by Michael Malone re Bl and AH, dated 13 December 2000
319 Supplementary expert report of Dr Rodger Austin, dated 13 February 2014 and letter from

the NSW Crown Solicitor to Dr Rodger Austin, dated 11 February 2014
320 Letter from Maureen O’Hearn to the NSW Crown Solicitor, dated 20 May 2014
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Dramatis Personae

AB
ABC
ABI
AC

AE

AH

Al

AK

AL

AO

AP

AQ

AR

Austin, Dr Rodger

Bantigue Navidad, Monsignor
Pedro

BD

BG

BI

BJ

BL

BM

Bowman, Michael

Brambilla, Archbishop Franco

Brown, Detective Senior
Constable Donald

Burston, Father William (Bill)

Victim of Fletcher from 1982 to 1984 in Maitland
Victim of McAlinden from 1956 to 1958 in Singleton
Victim of McAlinden in 1986 and 1987 in Adamstown
Victim of McAlinden from 1951 to 1956 in Taree

Victim of McAlinden in 1953 and 1954 in Raymond Terrace; died 11
November 2007

Victim of Fletcher from 1989 to 1994 in Dungog

Victim of McAlinden in 1960 or 1961 in Singleton

Victim of McAlinden from 1961 to October 1962

Victim of McAlinden from 1961 to October 1962

Victim of McAlinden in 1975 and 1976 in Forster-Tuncurry
Victim of McAlinden from 1986 to 1996/1997 in Adamstown
Victim of McAlinden in 1986 and 1987 in Adamstown

Victim of McAlinden in 1991 in Western Australia

Former priest and canon law expert to the Commission

Bishop of San Pablo, Philippines, from 1967 to 1995; died 20 November
2012

Husband of AE

Sister of AB

Father of AH; former employee of the Maitland—Newcastle Diocese
Mother of AH

Mother of AO

Father of AO

Director of Catholic schools from 1996 to 2004

Apostolic Pro Nuncio in 1995

Former police officer serving from 1990 to 2010; assisted in taking
statement from Father Searle in May 2003 as part of the Fletcher
investigation while attached to the Maitland Detectives Office

Priest of the Maitland-Newcastle Diocese from 1970; Vicar General
from 1996 to 2001

Special Commission of Inquiry: report, 30 May 2014 217



Callinan, James (Jim)

Callinan, William

Castillo, Father Mario Rafael
Clancy, Cardinal Edward

Clarke, Bishop Leo

Clayton, Detective Senior
Constable Todd

Coolahan, Monsignor Frank

Cotter, Monsignor Patrick

Davoren, John

Doyle, Elizabeth

Dunn, Inspector Fay

Faber, Detective Sergeant
Kristi

Fitzhardinge, Hamish

Flipo, Detective Senior
Constable Jacqueline

Fletcher, Father James

Fox, Detective Chief Inspector

Peter

Freney, Detective Senior
Constable Jason

Gaines, Bishop Edward

Gallagher, Archbishop Paul

Gleeson, Bishop Edmund
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Director of Catholic Education in the Catholic Schools Office in the
Diocese of Maitland-Newcastle in 1996 and 1997

Principal St Brigid’s Catholic Primary School at Branxton and St Mary’s
Catholic Infants School at Greta in 2003

Episcopal Vicar of the San Pablo Diocese, Philippines
Archbishop of Sydney from 1983 to 2001

Bishop of the Maitland-Newcastle Diocese from 1976 to 1995; died 3
June 2006

Attached to Lake Macquarie Local Area Command since April 2012;
worked on Strike Force Georgiana with Detective Sergeant Faber

Priest of the Maitland-Newcastle Diocese; Director of Catholic
Education at Catholic Schools office in 1976; died 27 August 2000

Vicar Capitular of the Maitland-Newcastle Diocese from September
1975; Vicar General of the Maitland-Newcastle Diocese from June 1976;
Dean of Eastern Deanery from 1988; died 28 July 2007

Director of the NSW Professional Standards Office of the Catholic
Church from 1997 to 2003

Employee of the Maitland-Newcastle Diocese from 1993; secretary to
Bishop Leo Clarke; personal assistant to Bishop Malone and current
Bishop Wright

Acting Staff Officer to Northern Region Commander in February 2010

Attached to Lake Macquarie Local Area Command; supervisor of Strike
Force Georgiana since April 2008

Solicitor in the Newcastle Office of the Director of Public Prosecutions

Attached to Lake Macquarie Local Area Command since 2001; officer in
charge of investigating claims made by AF against McAlinden

Priest of the Maitland-Newcastle Diocese; convicted of nine offences of
sexual abuse of AH and sentenced to ten years imprisonment on 6
December 2004; died 7 January 2006

Attached to Port Stephens Local Area Command as Crime Manager; on
leave from duties since June 2012

Attached to Newcastle City Local Area Command since June 2010;
assigned to Strike Force Lantle from November 2010 to October 2011

Bishop of Hamilton, New Zealand, from 1980 to 1994; died 6 September
1994

Apostolic Nuncio in Australia since 2012

Bishop of the Maitland-Newcastle Diocese (formerly known as the
Diocese of East Maitland) from 1929 to 1956; died 4 March 1956



Gralton, Superintendent John

Grant MP, Troy

Gogarty, Peter

Grono, Detective Senior
Constable Andrew

Haggett, Superintendent
Charles

Harrigan, Father Desmond

Hart, Monsignor Allan

Hatton MP, John

Hickey, Archbishop Barry

Humphrey, Detective Chief
Inspector Wayne

Jacob, Detective Inspector
Paul

Johns, Dr Derek

Joy, Detective Inspector Ann

Kalisz, Bishop Raymond

Keevers, Helen

Kelton, Jillian

Kerlatec, Detective
Superintendent John

Larkey, Janice

Little, Detective Sergeant
Jeffrey

Commander of Newcastle City Local Area Command since May 2011

Senior Constable with the New South Wales Police from 1988 to 2008;
had carriage of the investigation into Father Vincent Ryan from 1995 to
1997

Victim of Fletcher from 1974 to 1978 in Maitland

Former detective attached to the Busselton Detectives Office Western
Australia as at 2005

Commander of Port Stephens Local Area Command in 2010; on
extended sick leave since May 2012

Priest of the Maitland-Newcastle Diocese since 1968; parish priest at
Lochinvar from January 1995 to August 2002

Priest of the Maitland-Newcastle Diocese since 1966; Vicar General
from 1993 to 1995

Independent member of the New South Wales Legislative Assembly and
South Coast from 1973 to 1995

Archbishop of Perth from 1991 to 2012

Attached to Newcastle City Local Area Command since 2009; appointed
Crime Manager on 20 December 2010 with supervisory oversight of
Strike Force Lantle from that time until March 2011; also acting
Commander of Newcastle City LAC at various times between August
and November 2010

Attached to the Sex Crimes Squad as Manager of the Sex Crime Team,
State Crime Command since 2005

Psychiatrist appointed to assess McAlinden in 1987

Attached to the New England Local Area Command as Crime Manager;
attached to Maitland Local Area Command from 1990 to 2004 for
general criminal investigatory duties

Bishop of Wewak, Papua New Guinea from 1980 to 2002; died 12
December 2010

Manager of the Child Protection and Professional Conduct Unit of the
Maitland-Newcastle Diocese (Zimmerman Services) between 1999 and
June 2009

Senior solicitor in the Newcastle Office of the Director of Public
Prosecutions

Commander of Sex Crimes Squad, State Crime Command

See: Janice Wilson

Attached to Newcastle City Local Area Command since 2010; appointed
lead investigator of Strike Force Lantle on 30 December 2010
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Lloyd QC, lan

Lucas, Father Brian

McAlinden, Father Denis

McCarthy, Joanne

McDonald, Michael

McGuinness, Bishop James

McKey, Detective Sergeant

Rachel

Mcleod, Detective Senior

Constable Shaun

Malone, Bishop Michael

Matthews, Inspector David

Meares, Inspector Mathew

Metcalfe, Detective Sergeant

Scott

Mitchell, Assistant
Commissioner Max

Miiller, Archbishop Gerhard

NP, NP2, NP3, NP4, NP5, NP6,

NP7

O’Hearn, Maureen

Parker, Detective Chief
Inspector Graeme

Quinn, Bishop Peter
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Former Senior Crown Prosecutor and expert to the Commission

Member of the Special Issues Committee from 1989; Secretary to
Archdiocese of Sydney in 1993; General Secretary of the Australian
Catholic Bishops Conference

Priest of the Maitland-Newcastle diocese with a history of child sexual
abuse that spanned five decades; died 30 November 2005

Senior journalist with the Newcastle Herald since August 2002

Executive Director of the Catholic Commission for Employment
Relations

Bishop of Nottingham, United Kingdom from 1974 to 2000; died 6 April
2007

Investigations Co-ordinator, Sex Crimes Squad, State Crime Command,
reporting to Detective Chief Inspector Jacob

Formerly attached to Lake Macquarie Local Area Command, took sick
leave in July 2010 and later medically discharged from the NSW Police
Force

Bishop of the Maitland-Newcastle Diocese from 1995 to June 2011;
Coadjutor Bishop to Bishop Clarke from November 1994 to 1995

Attached to Port Stephens Local Area Command; acting Commander
from 5 November 2010 to 26 November 2010

Professional Standards Duty Officer at Port Stephens Local Area
Command since 2011

Attached to Port Stephens Local Area Command since 2008

Assistant Commissioner of Police since May 2012; Commander of
Newcastle City LAC in 2010

Prefect of the Congregation for the Doctrine of the Faith as at 2013

Particular persons associated with the Catholic Church and who are
under investigation by NSW police force and/or facing criminal charges
in relation to child sexual assault

Coordinator of Healing and Support, Zimmerman Services, Diocese of
Maitland-Newcastle since December 2007

Attached to Newcastle City Local Area Command; Region operations
manager in 2010; Crime Manager since March 2011 with oversight of
Strike Force Lantle investigation

Bishop of Bunbury, Western Australia from 1982 to 2000; died 23
August 2008



Quinn, Detective Sergeant
Justin

Rae, Superintendent Craig

Rae, Acting Inspector Stephen

Redgrove, Sister Paula

Reid, Inspector Craig

Robbs, Detective Senior

Constable Jason

Rolls, Laurie

Ryan, Father Vincent

Salmon, Michael

Saunders, Father James (Jim)

Schmidt, Bishop Firmin

Searle, Father Robert

Stanwell, Michael

Steel, Detective Sergeant
Kirren

Tayler, Detective Chief
Inspector Brad

Thomas, Bishop Francis

Toohey, Bishop John

Townsend, Inspector Anthony

Tynan, Sean

Investigations Manager at Newcastle City Local Area Command in 2010;
also acting Inspector and Crime Manager at various times in 2010; left
NSW Police Force in August 2011

Commander of Lake Macquarie Local Area Command in April 2010 and
commanding officer of Detective Inspector Waddell

Officer of Northern Region Command, Police Prosecutions Branch;
acting staff officer to Assistant Commissioner York in April 2010

Retired member of the Order known as the Institute of the Sisters of
Mercy of Australia; joined the order in approximately 1933

Complaints investigator at Port Stephens Local Area Command in 2010

Former police officer between 1988 to 2008, principally attached to
Lower Hunter Local Area Command; under supervision of Detective
Chief Inspector Fox in 2003

Employee of Catholic Church Insurances Limited in 1995 and 1996

Priest of the Maitland-Newcastle Diocese convicted of multiple child
sexual assault offences in 1997

Director of the Professional Standards Office

Priest of the Maitland-Newcastle Diocese from 1963; Vicar General
from 2001 to 2006 and acting Vicar General from August/September
2008 to June 2009

Bishop of Mendi, Papua New Guinea, from 1966 to 1995; died 4 August
2005

Priest of the Maitland-Newcastle Diocese since 1974; Parish priest at
Nelson Bay from December 1997 to February 2004

Principal of St Joseph’s Primary School in Merriwa from 1986 to 1989

Formerly attached to Newcastle City Local Area Command; officer in
charge of Strike Force Lantle from October to December 2010

Crime Manager at Newcastle City Local Area Command from 2008; took
extended sick leave from December 2010; medically discharged from
the NSW Police Force in December 2011

Bishop of Geraldton, Western Australia from 1962 to 1981; died 5
August 1985

Bishop of the Maitland-Newcastle Diocese (formerly known as the
Diocese of East Maitland) from 1956 to 1975; Coadjutor Bishop to
Bishop Gleeson from 1948 to 1956; died 24 September 1975

Operations Manager, Northern Region Command since October 2009;
reporting to Assistant Commissioner York

Manager of Maitland-Newcastle Diocese child protection and healing
services unit (Zimmerman Services) since 2009
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Ure, Detective Chief
Superintendent John

Usher, Monsignor John
Walsh, Father Glen

Waddell, Detective Inspector
David

Watters, Detective Inspector

Mark

White, Miriam

Wilson, Janice

Wright, Bishop William

York, Assistant Commissioner
Carlene
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Commander of the Northern Region Major Crimes Squad in 1995;
supervisor to Troy Grant throughout Father Vincent Ryan investigation

Chancellor of the Archdiocese of Sydney from 2005
Priest of the Maitland-Newcastle Diocese from 1996

Crime Manager at Lake Macquarie Local Area Command in 2010

Formerly attached to Lower Hunter Local Area Command from 1997 to
2000; based at Maitland police station in 1999; involved in investigation
of AE’s sexual abuse complaint against McAlinden

Former administrative officer in NSW Police Force in Port Stephens
Local Area Command as at 2010

Former Sister Janice Larkey at Saint Joseph Order at Lochinvar,
Maitland-Newcastle Diocese until 2003

Bishop of the Maitland-Newcastle Diocese from June 2011

Northern Region Commander since February 2010






I go darkly through life
Hard wired and bare in despair
Then emptiness fills with hope.

artist Lina Basile, survivor

of abuse by McAlinden
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