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Attorneys for Defendant Claretian Missionaries 
USA Province 
 

 

SUPERIOR COURT OF THE STATE OF ARIZONA 

COUNTY OF MARICOPA 

Jane Doe, an individual, 
Plaintiff, 

v. 
Roman Catholic Diocese of Phoenix, an 
Arizona non-profit corporation; and Claretian 
Missionaries USA Province a/k/a Missionary 
Sons of the Immaculate Heart of Mary, an 
Illinoise non-profit corporation, 

Defendants. 

NO. CV2021-019628 

DEFENDANT CLARETIAN 
MISSIONARIES USA PROVINCE, INC.’S 
REPLY IN SUPPORT OF ITS MOTION TO 
DISMISS 
 
 
(Assigned to the Honorable Timothy J. Ryan)  
 
 
 

Defendant Claretian Missionaries USA Province, Inc. a/k/a Missionary Sons of the 

Immaculate Heart of Mary, an Illinois non-profit corporation, incorrectly named as Claretian 

Missionaries USA Province a/k/a Missionary Sons of the Immaculate Heart of Mary, an Illinois 

non-profit corporation, (hereinafter “the Claretians”) and for its Reply in Support of its Motion to 

Clerk of the Superior Court
*** Electronically Filed ***

T. Hays, Deputy
9/19/2022 3:42:09 PM

Filing ID 14866331
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Dismiss Plaintiff’s Third Amended Complaint (“TAC”) pursuant to Ariz. R. Civ. P. 12(b)(6), 

states as follows: 

I. PLAINTIFF’S RESPONSE IS UNTIMELY AND FAILS TO COMPLY WITH 
ARIZONA CIVIL PROCEDURE. 

On July 22, 2022, the Claretians filed its Motion to Dismiss requesting this Court to 

dismiss this lawsuit based on Plaintiff’s failure to timely file her lawsuit in accordance with the 

requirements of A.R.S. § 12-514 and H.B. 2466, and on the grounds that the Claretians cannot be 

held vicariously liable for Fr. Salinas’s conduct.  Pursuant to Rule 7.1(a)(3), Ariz. R. Civ. P., 

Plaintiff’s response to the motion was due on August 10, 2022.  Plaintiff never requested or 

conferred with Defendant regarding an extension to respond prior to the August 10, 2022, 

deadline. Instead, nine days after the deadline to respond to the Claretians’ Motion had passed 

Plaintiff filed her Motion to Extend Response Deadline to Defendant Roman Catholic Diocese of 

Phoenix and Claretians’s Motions to Dismiss on August 19, 2022. Plaintiff’s Motion to Extend 

failed to cite to any authority to support her request and again failed to confer with Defendant’s 

counsel via phone, email or otherwise regarding the requested extension. Plaintiff’s failure to file 

a response on August 10, 2022, and her failure to confer with the Claretians regarding any 

extension of time should be construed as her consent to the granting of the Claretians’s Motion to 

Dismiss.  

II. PLAINTIFF’S TOLLING AGREEMENT ARGUMENT IS A RED HERRING – 
HER CLAIMS ARE TIME BARRED.  

Plaintiff wants this Court to believe that the tolling agreement between the parties 

to absolves her of having to comply with Arizona law. Hardly. Plaintiff’s TAC completely fails 

to meet the requirements set forth in the Window Legislation. ARS § 12-514; H.B. 2466, § 3(C). 

To timely file her claim, Plaintiff was required to sufficiently plead her cause of action consistent 

with Ariz. R. Civ. P. 8(a)(2) and demonstrate that the Claretians, a non-perpetrator, “knew or 

otherwise had actual notice” of prior misconduct committed by Fr. Salinas that created an 

unreasonable risk of sexual conduct or sexual contact with a minor. ARS § 12-514; H.B. 2466, § 
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3(C). Despite the standard set forth in the Window Legislation, Plaintiff failed to sufficiently plead 

a proper cause of action demonstrating that the Claretians had the requisite knowledge under ARS 

§ 12-514. Because she failed to do so, her claims cannot be brought under the Window Statute 

and are therefore untimely.  

While Plaintiff argues that the tolling agreement renders her claim timely and that 

this Court should interpret ARS § 12-514 broadly, she misses the deficiencies in her pleading 

entirely. Regardless of whether Plaintiff filed her Complaint before December 31, 2020, or on 

May 25, 2022, her TAC is riddled with insufficient allegations, conclusory statements, and 

generalizations that do not satisfy Rule 8’s or the Window Legislation’s requirements. Arizona 

courts will not assume the truth of “conclusions of law, inferences, or deductions that are 

necessarily implied by well-pleaded facts, unreasonable inferences, or unsupported conclusions 

from such facts or legal conclusions alleged as facts.” Swift Transp. Co. of Ariz. L.L.C. v. Ariz. 

Dep’t of Revenue, 249 Ariz. 382, 385 (App. 2020) (citations omitted). Nor will Arizona courts 

“speculate about hypothetical facts that might entitle the plaintiff to relief.” Cullen v. Auto-Owners 

Ins. Co., 218 Ariz. 417, 419-20 (2008) (citation omitted).  

Plaintiff cites to a 2018 report released by the Attorney General of the 

Commonwealth of Pennsylvania, a behavioral analysis from the FBI, and several other unrelated 

investigations to establish that the Claretians knew or had actual notice that Fr. Salinas had a 

propensity to engage in child sex abuse prior to Plaintiff’s incident. Compl. ¶ 27-29, 33-39. Not 

only do these reports fail to identify and name Fr. Salinas, but they require the reader, and this 

Court, to speculate about hypothetical facts, which Arizona Courts will not do. Cullen, 218 Ariz. 

at 419-20 (citation omitted). Plaintiff’s TAC consists of over generalizations and unreasonable 

inferences that do not satisfy the knowledge required to revive her claim under the Window 

Legislation, and if it did, the level of knowledge required would then create a windfall of claims 

against any non-perpetrator. ARS § 12-514; H.B. 2466, § 3(C).  
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Plaintiff also attempts to rely on a lawsuit previously brought against Fr. Salinas to 

establish that the Claretians knew of Fr. Salinas’s alleged conduct. Compl. ¶ 56. However, that 

case involved an alleged incident that occurred in 1988, after Plaintiff’s own alleged incident in 

1976, and is irrelevant as to whether the Claretians knew or had actual notice of any conduct by 

Fr. Salinas in or prior to 1976. See the Complaint attached hereto as Exhibit A; Compl. ¶ 14. 

Plaintiff does allege that the Claretians knew and should have known of Fr. Salinas’s 

prior misconduct, but this falls short of “knew or otherwise had actual notice” of prior misconduct 

committed by Fr. Salinas that created an unreasonable risk of sexual conduct or sexual contact 

with a minor. Compl. ¶ 62, 65, 68, 74; ARS § 12-514; H.B. 2466, § 3(C). Plaintiff points out that 

she alleges that the Claretians knew that Fr. Salinas was a pedophile once in her TAC, but this is 

nothing more than an unsupported conclusion which is insufficient to support a cause of action. 

Compl. ¶ 73; Cullen, 218 Ariz. at 419.  

Plaintiff’s TAC lacks sufficiently well-pleaded allegations that the Claretians knew 

or had actual notice of prior conduct committed by Fr. Salinas that created an unreasonable risk 

of sexual conduct or sexual contact with a minor – the Plaintiff in particular. Nor does Plaintiff 

allege how the Claretians knew of Fr. Salinas’s prior misconduct or when the Claretians learned 

of it. As a result, Plaintiff has failed to sufficiently allege any facts to meet the standard as required 

by the Window Legislation to revive her time-barred cause of action. Therefore, Plaintiff’s claim 

is time-barred. 

III. THE CLARETIANS ARE NOT VICARIOUSLY LIABLE FOR FATHER 
SALINAS’ ALLEGED SEXUAL MISCONDUCT.  

 

Counts I, II, III, IV, VI, and VII of Plaintiff’s TAC should be dismissed with 

prejudice, because, as a matter of law, the Claretians cannot be held vicariously liable for Fr. 

Salinas’s alleged criminal sexual misconduct. In Arizona, “[a]n employer is vicariously liable for 

such acts only if the employee is acting ‘within the scope of employment’ when the accident 

occurs.” Engler v. Gulf Interstate Eng’g, Inc., 230 Ariz. 55, 57 (2012) (citation omitted). While 
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typically a question of fact, whether an employee’s tort falls within the scope of employment is a 

question of law “if the undisputed facts indicate that the conduct was clearly outside the scope of 

employment.” Smith v. Am. Exp. Travel Related Services Co., Inc., 179 Ariz. 131, 136 (App. 

1994). 

To determine whether the course and scope of employment, Arizona courts look to 

the extent to which the employee was subject to the employer’s control. Engler, 230 Ariz. at 57. 

In other words, an employee is within the scope of his employment when he is “performing work 

assigned by the employer or engaging in a course of conduct subject to the employer’s control.” 

Restatement (Third) of Agency § 7.07(2); See Engler, 230 Ariz. at 58 (2012) adopting 

Restatement § 7.07 as “the appropriate test for evaluating whether an employee is acting within 

the scope of employment.” However, an employee’s conduct is “outside the scope of employment 

when the employee engages in an independent course of action that does not further the 

employer’s purposes and is not within the control or right of control of the employer.” Engler, 

230 Ariz. at 58. 

Plaintiff argues that the Claretians are vicariously liable because the alleged criminal 

conduct was incidental to Fr. Salinas’s position and authority. To support her argument, Plaintiff, 

relies on State, Dept. of Admin v. Shallock where the Arizona Supreme Court held that a 

reasonable jury could find a managing officer’s sexual harassment of subordinate employees for 

over a decade was “incidental” to his management duties and that the employer knew or should 

have known about the misconduct and did nothing to stop it. Id. at 256-58.  

State, Dept. of Admin is contrary to the facts in this case. For example, Fr. Salinas 

was not the director or manager of Queen of Peace, nor did he have managerial duties or any 

apparent care duties to or at Queen of Peace. Compl. ¶ 43; See Ex. 3 and 4 to Compl. Instead, Fr. 

Salinas was the director of Mount Claret where he was assigned to perform his work, not at Queen 

of Peace. Compl. ¶ 43, 45-46, 50-51; Ex. 3 to Compl. Any alleged criminal conduct committed 
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by Fr. Salinas while at a church that he was not assigned to could not have been incidental to his 

employment with the Claretians. 

Second, the court in State, Dept. of Admin applied Section 229 of the Restatement 

(Second) of Agency; however, the Arizona Supreme Court subsequently adopted Restatement § 

7.07(2) as “the appropriate test for evaluating whether an employee is acting within the scope of 

employment.” See Engler, 230 Ariz. at 58. Under this test, an employer is not vicariously liable 

when the act “occurs within an independent course of conduct not intended by the employee to 

serve the purpose of the employer.” Restatement (Third) of Agency § 7.07(2); See Engler, 230 

Ariz. at 58. This is because, “[a]n independent course of conduct represents a departure from, not 

an escalation of conduct involved in performing assigned work or other conduct that an employer 

permits or controls.” Id. The undisputed facts show that the alleged criminal conduct occurred 

outside the control of the Claretians and independent from the scope of his employment, as a 

matter of law, for several reasons. 

First, when the alleged incident occurred, Fr. Salinas was the director of Mount 

Claret where he was assigned to perform his work. Compl. ¶ 43, 45-46, 50-51; Ex. 3 to Compl. 

Fr. Salinas was also the director of the Mount Claret Cursill Center in Phoenix, not Queen of 

Peace. See Ex. 2 and 3 to Compl. There are no allegations that Fr. Salinas was at Queen of Peace 

to further his mission and duties as directed by the Claretians. Plaintiff’s premises liability claim 

against the Diocese supports this conclusion that the Claretians were not directing Fr. Salinas at 

the time of the alleged conduct.    

Even if this Court were to find that such managerial or supervisory duties come 

along with Fr. Salinas’s position as a director of the Cursillo Movement, Plaintiff’s TAC lacks 

any allegations asserting that the alleged incident occurred during one of the Cursillo Movement 

workshops. Moreover, although Plaintiff’s TAC contains a typo regarding the correct 

identification of Fr. Salinas, it is clear that any involvement with the Cursillo Movement was done 
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during one’s own “free time.” Compl, ¶ 47; Ex. 5. Therefore, the alleged criminal conduct was 

not incidental to his employment with the Claretians. 

Instead, the alleged criminal conduct was independent from his assigned work that 

the Claretians permitted or controlled. “When an employee commits a tort with the sole intention 

of furthering the employee’s own purposes, and not any purpose of the employer, it is neither fair 

nor true-to-life to characterize the employee’s action as that of a representative of the employer.” 

Id. This is because, “[w]here the employee is acting solely on his own behalf and not in concert 

with his employer, no vicarious liability will attach.” Pruitt v. Pavelin, 141 Ariz. 195, 205 (App. 

1984).  

It is clear that the alleged criminal conduct occurred while Fr. Salinas was acting 

solely on his own behalf. For example, Plaintiff’s father took her to Queen of Peace to be 

supervised during the week and on weekends. Compl. ¶ 51. On the day he dropped Plaintiff off, 

Fr. Salinas told her father “that he would personally supervise her.” Id. (Emphasis added). Fr. 

Salinas was assigned to Mount Claret, not Queen of Peace. As a result, Fr. Salinas’s promise to 

personally supervise Plaintiff was done so on his own behalf and not in concert with his assigned 

duties. Moreover, the tort occurred after making this personal independent promise with the sole 

intention of furthering his own alleged interests as criminal conduct involving a minor cannot be 

reflective any purpose of the Claretian’s. 

Finally, to timely file her claims, the Window Legislation requires Plaintiff to 

demonstrate that the Claretians had knowledge or actual notice of Fr. Salinas’s sexual misconduct 

with a minor. However, if this Court were to deny the Claretians’s Motion to Dismiss on the 

grounds that it cannot be held vicariously liable, this Plaintiff, and those after her, would be able 

to use a vicarious liability claim as a trojan horse to avertedly defeat having to meet the required 

standard set forth in the Window Legislation.  

The undisputed facts show that Fr. Salinas’s alleged criminal conduct was 

independent from his employment with the Claretians, and not subject to the Claretians’s control 
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when the incident occurred at a church he was not assigned to or had an apparent authority to act 

within the scope of his duties.  Therefore, vicarious liability should not attach to the Claretians as 

a matter of law, and Counts I, II, III, IV, VI, and VII of Plaintiff’s TAC should be dismissed with 

prejudice. 

IV. NO SPECIAL RELATIONSHIP EXISTED BETWEEN PLAINTIFF AND THE 
CLARETIANS THAT ESTABLISHED A FIDUCIARY DUTY. 

Count VII should be dismissed with prejudice, because a fiduciary relationship did 

not exist between Plaintiff and the Claretians. Plaintiff alleges that a special relationship between 

her and the Claretians gave rise to a fiduciary relationship, because she was dropped off at Queen 

of Peace by her father on a daily basis. Compl. ¶ 51, 97-98, 101. However, the two cases that 

Plaintiff relies on to support her argument only reinforce the Claretians’s position for dismissal of 

Count VII. 

In Doe v. Holy See (State of Vatican City), the plaintiff brought a breach of fiduciary 

duty claim against the defendant churches. 17 A.D.3d 793 (N.Y. App. Div. 3d Dep’t 2005). Aside 

from the plaintiff’s claims being time-barred pursuant to the statute of limitations, the Holy See 

court stated that where “a parishioner plaintiff seeks to establish the existence of a fiduciary 

relationship with an institutional church defendant, the plaintiff may not merely rely on the 

church's status in general, but must come forward with facts demonstrating that his or her 

relationship with the institution was somehow unique or distinct from the institution's relationship 

with other parishioners generally.” Id. at 795. The court then dismissed plaintiff’s fiduciary duty 

claim for failing to demonstrate the existence of a fiduciary relationship between plaintiff and the 

churches that was unique and distinct from the defendant’s relationships with other parishioners. 

Id. at 795-76. 

Also, in Marmelstein v. Kehillat New Hempstead, the plaintiff brought a breach of 

fiduciary duty claim for misconduct while the priest acted as the plaintiff’s counsel, advisor, and 

therapist. 892 N.E.2d 375, 377 (N.Y. 2008). The Marmelstein court dismissed the plaintiff’s claim 

for failing to sufficiently demonstrate that a fiduciary relationship was developed. Id. at 379. 
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Similarly, this Court should dismiss Plaintiff’s fiduciary duty claim on the grounds 

that Plaintiff is asking Arizona to adopt a standard that has not even been recognized by the cases 

she relies on. Even under this standard, the Claretians’s did not exert control or dominance over 

the Plaintiff at the time of the criminal conduct, nor does Plaintiff allege sufficient facts that are 

unique and distinct from the defendants’ relationships with other parishioners. Holy See (State of 

Vatican City), 17 A.D.3d at 795-76. 

As stated above, the Claretians’s assigned Fr. Salinas to Mount Claret, not Queen 

of Peace, and submit that any alleged conduct occurred outside of the Claretians’s control. 

Moreover, the Claretians did not know that Fr. Salinas could possibly be asserting such control 

because the Claretians did not assign him to Queen of Peace to supervise children. Compl. ¶ 51.  

There is no reason for this Court to change course and recognize and create a new 

fiduciary duty owed by a church to a parishioner or even more tenuously between a mission and 

parishioner of another church. Therefore, this Court should dismiss Count VII with prejudice. 

V. JOINDER 

In addition to the authorities and arguments set forth herein, the Claretians join in 

the arguments and supporting authorities provided by the Diocese of Phoenix in its reply in 

support of its Motion to Dismiss. This joinder is intended to apply only to those claims that 

Plaintiff has asserted against both the Diocese and the Claretians.  

VI. CONCLUSION 

For the reasons set forth above, the Claretians respectfully requests this Court to 

dismiss Plaintiff’s Third Amended Complaint, including Plaintiff’s claim for punitive and 

exemplary damages with prejudice.  
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DATED this 19th day of September, 2022. 

 
 

JONES, SKELTON & HOCHULI P.L.C. 

By /s/ Chelsey M. Golightly 
Chelsey M. Golightly 
Brandi C. Blair 
40 N. Central Avenue, Suite 2700 
Phoenix, Arizona 85004 
Attorneys for Defendant Claretian Missionaries 
USA Province 

 
 
 

WIEDNER & MCAULIFFE, LTD. 

By /s/ Michael S. Daniels 
Richard J. Leamy, Jr. (Pro Hac Vice) 
Michael S. Daniels (Pro Hac Vice) 
Kristen A. Schank (Pro Hac Vice) 
One North Franklin Street, 19th Floor 
Chicago, IL 60606 
Attorneys for Defendant Claretian Missionaries 
USA Province 
 

 
 
 

ORIGINAL of the foregoing electronically filed 
this 19th day of September, 2022. 
 
COPY of the foregoing e-mailed 
this 19th day of September, 2022, to: 

Darren Wolf 
Ashley M. Pileika 
Law Office of Darren Wolf P.C. 
1701 N. Market Street, Suite 210 
Dallas, TX  75202 
Attorneys for Plaintiff 
 
Nicholas S. Bauman 
Allison L. Whitehill 
Lewis Roca Rothgerber Christie LLP 
201 E. Washington St., Suite 1200 
Phoenix, AZ  85004 
Attorneys for Defendant Roman Catholic Diocese of 
Phoenix 
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John C. Kelly 
Coppersmith Brockelman PLC 
2800 N. Central Ave., Suite 1900 
Phoenix, AZ  85004 
Attorneys for Defendant Roman Catholic Diocese of 
Phoenix 
 
 
COPY of the foregoing mailed and e-mailed 
this 19th day of September, 2022, to: 
 
Scott A. Ambrose 
Burg Simpson Eldredge Hersch & Jardine P.C. 
2390 E. Camelback Road, Suite 403 
Phoenix, AZ  85016 
Attorneys for Plaintiff 
 

/s/ Roberta Bolm  
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